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AUTHOR'S   PREFACE. 


The  object  of  this  Treatise  is  to  present  to  the  English  lawyer 
a  general  view  of  the  English  law  of  agency  in  its  various 
Tamifications;  and  in  order  that  this  object  may  be  carried  oat 
the  more  completely,  few  aathorities  are  cited  other  than 
decisions  of  our  own  courts  of  law,  and  judicial  statements  of 
the  law.  Of  the  existing  works  which  treat  of  the  English 
law  relating  to  principal  and  agent,  that  of  Mr.  Justice  Story, 
embracing  as  it  does  the  American  and  civil  law,  is  wider  in 
its  range;  whilst  those  of  Paley  and  Mr.  Bussell,  Q.O.,  being 
confined  for  the  most  part  to  an  exposition  of  so  much  of  the 
law  as  relates  to  mercantile  agents,  are  less  comprehensive  in 
their  range  than  the  present  Treatise.  There  appears,  there- 
fore, to  be  room  for  a  work  which,  although  less  ambitious 
than  the  excellent  Treatise  of  Mr.  Justice  Story,  will  yet 
embrace  the  law  of  agency  as  administered  in  this  country. 

As  to  the  manner  in  which  the  subject  has  been  treated,  it 
may  be  observed,  that  the  rules  and  principles  relating  to  the 
law  of  principal  and  agent  are  referable  to  three  divisions, 
viz.,  according  as  they  relate,  first,  to  the  contract  generally, 
its  origin  and  dissolution;  secondly,  to  the  authority  conferred, 
its  nature,  extent  or  execution;  and,  thirdly,  to  the  rights, 
duties  and  liabilities  arising  out  of  the  contract.  Such  has 
been  the  division  adopted.  For  the  rest,  wherever  it  seemed 
necessary  for  the  sake  of  clearness,  an  endeavour  has  been 
made  in  these  pages  to  digest,  at  least,  a  part  of  the  principles 
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of  the  law  of  agency,  as  well  as  to  show  the  development 
of  the  principles  by  a  reference  to  reported  cases.  Witt 
reference  to  the  undoubted  merits  of  casting  the  whole  l&yi 
of  agency  into  the  form  of  a  digest  or  code,  nothing  mon 
need  be  said  here  than  that  a  collection  of  decisions  anc 
authorities,  such  as  are  contained  in  this  Work,  will,  it  ii 
hoped,  render  the  making  of  either  an  easier  task  in  th( 
future. 

WILLIAM  EVANS. 

8,  Essex  Ck)imT,  Temfus, 
June,  1878. 


EDITOR'S  PREFACE. 


The  very  favorable  opinions  which  Mr.  Evans*  work  has 
elicited  from  the  legal  press  of  this  country  wonld  seem  to 
render  no  apology  necessary  for  the  presentation  of  an  Amer- 
ican edition.  The  object  and  scope  of  the  original  work  are 
well  stated  in  the  anther's  pre&ce;  and  perhaps  in  the  opinion 
of  many  of  the  profession  one  of  its  points  of  excellence, 
especially  for  the  use  of  students,  will  be  found  in  the  fact 
that  it  discusses  only  the  law  of  agency  as  it  prevails  at  the 
common  law,  which  in  this  respect  is  so  rich  in  materials  as 
to  render  a  resort  to  foreign  jurisprudence  at  the  least  super- 
fluous and  of  little  value  except  to  the  student  of  comparative 
jurisprudence.  Tlie  aim  of  the  editor  has  been  to  present  in 
the  form  of  notes  a  summary  of  the  American  law  upon  the 
topics  discussed  in  the  text,  and  to  cite  with  considerable  full- 
ness the  American  cases  upon  the  subjects  treated,  and  thus 
render  the  work  useful  to  American  students  and  practitioners 
investigating  this  branch  of  the  law.  Such  errors  of  citation 
and  other  errors  as  were  discovered  in  the  original  edition 
have  been  corrected,  and  nearly  one  hundred  additional  English 
cases  not  cited  in  the  original  work  have  been  cited  in  this 
edition,  which  it  is  hoped  will  be  found  of  sufficient  value  to 
warrant  its  publication. 

MARSHALL  D.  EWELL. 

CmCAOO.  September  Ttth,  1879. 
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PRINCIPAL  AND  AGENT. 


BOOK  I. 

OF  THE  CONTRACT  GENERALLY:  ITS  ORIGIN  AND 

DISSOLUTION. 


CHAPTER  L 

DEFINITIONS  AND  DIVISIONS. 


PAOS.  t 

Agent  defined 1 

Definitioii  of  prindpal,  oonstitnent, 
attorney,  delegate,  proiy,  ocmtracfc 
of   ageiu7,    authority,  letter  or 

power  of  attorney • 1 

Claamfication  of  agents — 
(&)  Iniespectof  the  extent  of  their 
aathoriiy 2 

(b)  In  respect  of  the  natnre  of  the 

agenpy 2 

(c)  In  respect  of  their  liability  in 

selling 2 

(d)  In  respect  of  the  skill  required    2 
Hub  division  not  ezhanstiye. 2 


PAGS. 

General  and  special  agents  defined. .  2 

The  distinction  of  little  value 2 

Brokers — definitions  and  divisions . .  3 

Factors — definitions  and  divisions . .  3 

A  broker  is  a  mere  negotiator 3 

Del  credere  agenU 3 

Distinction  between  brokers  and  fac- 
tors —  opinion  of  Abbott,  C.  J. . .  4 
Distinction  between  del  credere  agent 

and  vendee 5 

Ex  parte  White,  re  Neville,  and  Ire- 
land T.  livingstone  examined. ...  6 
Relation  between  branch  banks  and 
principal  banks 8 


As  agent  is  a  person  dalj  anthorized  to  act  on  behalf  of  another^ 
or  one  whose  nnanthorized  act  has  been  duly  ratified  (a). 

In  every  definition  of  an  agent,  the  one  element  in  common  is 
the  recognition  of  the  derivative  authority  of  the  agent;  and  this 
element  is  really  the  differentia  of  an  agent  (J). 

(a)  Co.  litt.  207;  Wolf  v.  Homcastle,    ermore,  67;  Story,  §  3;  Smith.  M.  Law, 
1  Bos.  &  Pol.  316.  1^;  ^^^  Contract  Act,  s.  182. 

(6;  Com.  Dig.  •'  Attorney,"  A.;  1  liv- 
1 


2  OF  THE  CONTRACT  OENEBALLY.  [bOOK  I. 

The  person  from  whom  the  authority  is  derived  is  generally 
called  the  principal  or  employer,  more  rarely  the  constituent; 
[2*]  *whilst  the  agent  is  sometimes  called  an  attorney,  delegate,  or 
proxy.  The  contract  which  exists  between  the  principal  and 
agent  is  called  a  contract  of  agency;  the  right  of  the  agent  to  act 
in  the  name  or  on  behalf  of  another  is  termed  his  authority  or 
power;  and  this,  if  conferred  formally  by  an  instrument  under 
seal,  is  said  to  be  conferred  by  letter  of  attorney  or  power  of 
attorney. 

Agents  are  divided, 

(a)  In  respect  of  the  extent  of  their  authority,  into 

Universal; 

Gleneral; 

Special  or  particular  agents: 

(b)  In  respect  of  the  nature  of  the  agency,  into 

Mercantile  and 
Ifon-mercantile  agents: 

(c)  In  respect  of  their  liability  in  selling,  into 

Del  credere  agents  and 
Such  as  are  not  del  credere: 

(d)  In  respect  of  the  extent  of  their  duties,  and  of  the  amount 

of  skill  required  of  them,  into 
Gratuitous  and 
Paid  agents; 
Professional  and 
Unprofessional  agents. 
A  number  of  other  divisions  might  be  readily  framed  by  assum- 
ing other  points  of  difference  as  a  basis  of  division. 

General  agents  are  such  as  are  authorized  to  transact  all  busi- 
ness of  a  particular  kind  (o);  whilst  a  special  agent  is  authorized 
to  act  only  in  a  single  transaction  {d). 

The  distinction  between  special  and  general  agents  is  of  little 
or  no  practical  value,  so  far,  at  least,  as  regards  the  principal  and 
third  parties.  Whenever  a  dispute  arises  between  them  with  refer- 
ence to  the  authority  of  the  agent,  the  question  is  not  simply 
whether  the  authority  is  special  or  general,  but  it  may  also  be  very- 
necessary  to  inquire,  as  will  appear  hereafter,  whether  the  agent^s 

(c)  Gilmon  v.  Robinson,  Ry.  &  Moo.  (rf)  Brady  v,  Todd,  9  C.  B.,N.  S.  592; 
227;  Kaye  v.  Brett,  5  Ex.  269.  see  Whitehead  v.  Tuckett,  15  East,  400. 
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acts  are  within  the  apparent  scope  of  his  authority.^    If  the  agent 
exceeds  his  special  authority,  and  in  so  doing  makes  his  prin- 
cipal liable,  the  latter  is  entitled  to  ^claim  compensation  from  [3*] 
the  agent  for  such  damages  as  have  resulted  from  the  un- 
authorized act' 

A  factor  is  an  agent  for  the  sale  of  goods  in  his  possession,  or 
consigned  to  him.  He  is  often  called  a  commission  merchant  or 
consignee.'  He  is  called  a  supercargo,  if  authorized  to  sell  a  cargo 
which  he  accompanies  on  the  voyage. 

Del  credere  agents  are  distinguished  from  other  agents  by  the 
fact  that  they  guarantee  that  those  persons  to  whom  they  sell 
shall  perform  their  part  of  the  contract  A  del  credere  agent  is 
not  responsible  to  his  principal  in  the  first  instance  (0),  though 
the  contrary  opinion  at  one  time  prevailed.^ 

'  The  law  indalges  in  no  presumptions  outside  the  yard  requiring  carting,  and 
respecting  the  character  of  an  agency;  $1  per  ton  on  all  coal  delivered  at  the 
and  whether  an  agent  is  general  or  spe-  yard,  and  an  additional  commission  of 
dal,  is  a  question  of  fact  for  the  jury.  50  per  cent  of  the  net  profit  on  sales, 
Dickinson  County  v*  The  Miss.  Valley  etc.,  and  who  agrees  to  guaranty  pay- 
Ins.  Ck>.  41  Iowa,  286.  ments  on  all  sales,  advance  on  the  coal 

The  fact  of  agency  and  extent  of  au-  as  it  is  shipped  |8  per  ton  of  the  invoice 

ihoriiy  is  a  question  of  fact  for  the  jury,  price,  to  be  drawn  for  at  sight  on  bills 

See  Beringer  v.  Meanor,  85  Pejm.  St.  of  lading,  and  to  pay  the  shippers  as  the 

223;  Bean  v.  Howe,  id.  260;  Dale  v.  coal  is  sold  the  balance  of  the  pzoceeds 

Fierce,  id.  474.  of  sale,  and  render  monthly  statements 

See  the  subject  of  general  and  special  of  accounts  of  sales,  etc.,  will  be  as  to 

agents  further  considered,  post,  pp.  101,  the  coal  shipped  to  him,  a  factor  or  oom- 

140.  mission  merchant.    Such  a  contract  will 

*  See  post,  224.  not  create  the  relation  of  vendor  and 

*  Graham  v.  Duckwall,  8  Bush.  12,  vendee,  or  that  of  partner.    Burton  v. 
The   terms  factor  and  commission  Goodspeed,  69  111.  237. 

merchant  axe  synonymous.     See  the  («)  Hornby  v.  Lacy,  6  M.  &  S.  166. 
terms  defined  in  Perkins  v.  The  State,  «The  authorities  upon  this  question 
50  Ala.  154.  are  conflicting.    The  statement  of  the 
A  party  agreeing  with  the  owners  to  text  is  supported  by  the.  following  au- 
reoeive  coal  shipped  to  him  for  sale,  thorlties:  Thompson  v.  Perkins,  8  Ma- 
hoist  the  same  £com  the  vessel  and  put  Bon  C.  C.  236,  per  Story,  J.;  ExparU 
it  on  the  dock,  pay  the  lake  freight,  and  White,  L.  R.  6  Chan.  App.  403;  Mor- 
charge  the  cost  of  hoisting  and  putting  ris  v.  Cleasby,  4  M.  &  S.  566,  574; 
the  ooal  on  the  dock  and  the  lake  freight  Bradley  v.  Richardson,  23  Y t.  720. 
paid  by  him,  against  the  coal,  and  who  Contra^  Cartwright  v.  Greene,  47  Barb, 
is  to  receive  for  docking,  screening,  sell-  9;  Lewis  v.  Brehme,  33  Md.  412;  Leverick 
ing  and  delivering  the  coal,  including  v.Meigs,  1  Cow.  646;  Grove  v.  Dubois,  1 
his  commissions,  the  sum  of  $1.50  per  Term,  112;  Houghton  v.  Matthews,  8 
ton  on  all  ooal  delivered  at  any  point  B.  &  P.  489;  see,  also,  Sherwood  v. 
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The  true  definition  of  a  broker,  it  has  been  said,  is  that  he  is 
an  agent  employed  to  make  bargains  and  contracts  between  other 
persons  in  matters  of  trade,  commerce,  or  navigation.  A  broker 
is  a  mere  negotiator  between  the  other  parties.^  If  the  contract 
which  the  broker  makes  between  the  parties  is  a  contract  of  pur- 
chase and  sale,  the  property  in  the  goods,  even  if  they  belong  to 
the  supposed  seller,  may  or  may  not  pass  by  the  contract  What- 
ever may  be  the  effect  of  a  contract  as  between  the  principals,  in 
either  case  no  effect  goes  out  of  the  broker.  If  he  signs  the  con- 
tract, his  signature  has  no  effect  as  his;  but  only  because  it  is, 
in  contemplation  of  law,  the  signature  of  one  or  both  of  the  prin- 
cipals: no  effect  passes  out  of  the  broker  to  change  the  property 
in  the  goods.  When  the  goods  sold  are  in  existence  the  broker 
now  frequently  passes  a  delivery  order  to  the  vendor  to  be  signed, 
and  on  its  being  signed  he  passes  it  to  the  vendee.  In  so  doing 
he  still  does  no  more  than  act  as  a  mere  intervener  between  the 
principals.  He  himself,  as  broker,  has  no  possession  of  the  goods;* 
no  power,  actual  or  legal,  of  determining  the  destination  of  the 
goods;  no  power  or  authority  to  determine  whether  the  goods 
should  be  delivered  to  buyer  or  seller,  or  either.  He  is  through- 
out merely  the  negotiator  between  the  parties.'  Provided  the 
broker  acts  as  broker,  and  makes  nd  contract  in  his  own  name,  he 

Stone,  14  N.  T.  267;  Wolff  y.  Eoppel,  ployed  to  sell  real  eetato,  is  limited  to 

5  Hill,  458;  S.  G.  2  Den.  368;  Milliken  the  power  of  findinjc  a  purchaser  satis- 

▼.  Byerly,  6  How.  Pr.  214;  Wickham  ▼.  factoiy  to  the  principal;  but  if  the  Ian- 

Wickham,  2  E.  &  J.  486;  Couturier  v.  gunge  of  the  principal  used  in  making 

Hastie,  8  Exch.  40;  Heubach  ▼.  Moll-  the  employment,  clearly  shows  that  he 

man,  2  Dner,  227.  intended  to  give  the  agent  a  power  more 

See  post,  p.  5.  extensive  than  that  of  a  mere  broker, 

Del  credere  guaranties  are  not  within  and  to  authorize  him  to  make  a  written 

the  Statute  cd  Frauds.     Couturier  t.  memorandum  of  sale,  the  court  will  so 

Hastie,  8  Exch.  40;  Wolff  y.  Koppel,  find,  and  wiU  enforce  the  written  oon- 

5  HOI,  458;  S.  C.  2  Den.  868;  Swan  v.  tract  made  by  him.  Rutenbergy.Maiu, 

Nesmith,  7  Pick.  220;  Bradley  t.  Rich-  47  Cal.  213. 

aidson,  23  Vt  720.  <  Saladin  v.  MitcheU,  45  111.  79. 

>Sahidin t.  MitcheU,  45  lU.  79;  Beal  >  The  right  of  a  broker  to  make  a 

T.  McKieman,  6  La.  (0.  S.)  407;  Gra-  sale  of  property  for  another,  does  not 

ham  Y.  Duckwall,  8  Bush.  12;  Hinckley  include  the  right  of  such  broker  to  re- 

Y.  Arey,  27  Me.  362,  364.  scind  the  same  without  the  knowledge 

For  some  purposes  he  is  treated  as  or  consent  of  his  principal,  unless  the 

the  agent  of  both  parties.    Saladin  y.  commercial  usage  was  such  at  the  place 

Mitchell,  supra.  where  the  sale  was  made.    Saladin  y. 

The  authority  of  a  mere  broker  em-  Mitchell,  45  111.  79. 
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cannot  be  sned  by  either  party  to  the  contract  for  any  breach  of 
it  if)}  An  agent  who  merely  negotiates  a  personal  contract  for 
work  and  labonr  is  not  a  broker  {g). 

According  to  the  bnsiness  in  which  they  engage,  brokers 
are  *called  exchange  brokers,  stockbrokers,  merchandize  [4^] 
brokers,  ship  brokers,  and  insurance  brokers. 

The  distinction  between  a  broker  and  factor  has  been  thus 
stated  by  Chief  Justice  Abbott,  in  the  well-known  case  of  Baring 
V.  Corrie  (A):  "The  distinction  between  a  broker  and  factor  is 
not  merely  nominal,  for  they  diifer  in  many  important  particu- 
lars. A  factor  is  a  person  to  whom  goods  are  consigned  for  sale 
by  a  merchant  residing  abroad,  or  at  a  distance  from  the  place  of 
sale,  and  he  usually  sells  in  his  own  name,  without  disclosing  that 
of  his  principal.  The  latter,  therefore,  with  full  knowledge  of 
these  circumstances,  trusts  him  with  the  actual  possession  of  the 
goods,  and  gives  him  authority  to  sell  in  his  own  name.  But  the 
broker  is  in  a  different  situation  —  he  is  not  trusted  with  the  pos- 
session of  the  goods,  and  he  ought  not  to  sell  in  his  own  name.'' 
To  the  same  effect  Mr.  Justice  Holroyd  observed,  in  the  same 
ease,  that  a  factor  "  is  a  person  to  whom  goods  are  sent  or  con- 
signed, and  he  has  not  only  the  possession,  but,  in  consequence  of 
its  being  usual  to  advance  money  upon  them,  he  has  also  a  special 
property  in  them,  and  a  general  lien  upon  them.  When,  there- 
fore, he  sells  in  his  own  name,  it  is  within  the  scope  of  his  author- 
ity, and  it  may  be  right,  therefore,  that  the  principal  should  be 
bound  by  the  consequences  of  such  sale  —  amongst  which  tlie 
right  of  setting  off  a  debt  due  from  the  factor  is  one.  But  the 
case  of  a  broker  is  different;  he  has  not  the  possession  of  the 
goods,  and  so  the  vendee  cannot  be  deceived  by  that  circumstance; 
and  besides,  the  employing  of  a  person  to  sell  goods  as  a  broker 
does  not  authorize  him  to  sell  in  his  own  name.  If,  therefore,  he 
sells  in  his  own  name,  he  acts  beyond  the  scope  of  his  authority, 
and  his  principal  is  not  bound." ' 

(/)  See  per  Bzett,  J.,  Fowler  v.  Hoi-  a  debt  dae  from  the  broker  to  bim 

lios,  L.  Rep.,  7  Q.  B.  616.  against  the  demand  for  the  goods  made 

'Asto  the  liability  of  agents  to  third  by  the   principal.     Baring  y.  Come, 

parties,  see  poet,  299.  supra;  Evans  v.  Wain,  71  Penn.  St.  69. 

Where  a  broker  sells  goods  without  {g)  See  Milford  v.  Hughes,  16  M.  k 

disdoeincr  the  name  of  his  principal,  in-  W.  177;  per  Rolfe,  B. 

asmuch  as  he  ads  beyond  the  scope  of  (h)  2  B.  &  Aid.  143. 

his  aathoriiy,  the  buyer  cannot  set  off  '  Saladin  t.  Mitchell,  45  111.  79. 
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All  brokers  who  act  as  brokers  within  the  city  of  London  or 
the  liberties  thereof  mnst  be  previonslj  admitted  by  the  coart  of 
mayor  and  aldermen  (i),  under  a  penalty  of  1002.  {k).  For  the 
constrnction  pat  npon  the  term  **  broker  "  by  these  acts  reference 
may  be  made  to  the  following  cases:  ScoU  v.  Coimns  (2),  Clark 
V.  Powell  {m)y  Scott  v.  Jackson  (n),  Smith  v.  Lindo  {o\  Gibbons 

V.  Rule  (p)y  Wilkes  v.  EUis  (j),  MUford  v.  Hughes  (r). 
[5*]      *  An  insurance  broker  "'  is  agent  for  the  assured,  and  also 

for  the  underwriter.  He  is  agent  for  the  insured,  first  in  ef- 
fecting the  policy,  and  in  eveiything  that  has  to  be  done  in  con- 
sequence of  it;  then  he  is  agent  for  the  underwriter  as  to  the  pre- 
mium, but  for  nothing  else;  and  he  is  supposed  to  receive  the 
premium  from  the  insured  for  the  benefit  of  the  underwriter;  but 
the  whole  account  with  respect  to  the  premium,  after  the  insurance 
is  eftected,  remains  a  clear  and  distinct  account  between  the  un- 
derwriter and  broker."  Exclusive  of  fraud,  and  other  similar  cir- 
cumstances, there  is  an  end  to  everything  with  respect  to  the 
premium  as  between  the  insurer  and  insured  {s)} 

(<)  6  Am.  c.  16,  8. 4.  '  Insurance  companies  who  do  bad- 
(h)  hi  Qeo.  3,  c.  60,  s.  2;  and  see  83  ness  by  agencies  at  a  distance  from  their 
k  34  Vict.  c.  60.  principal  place  of  business  are  responsi- 
(0  L.  R.,  4  G.  P.  177.  ble  for  the  acts  of  their  agents  within 
(m)  4  B.  &  Ad.  846.  the  general  scope  of  the  business  in- 
(n)  19  C.  B.,  N.  S.  134.  trusted  to  their  care,  and  no  limitations 
(o)  4  C.  B.,  N.  S.  395.  of  their  authority  will  be  binding  on 
(p)  4  Bing.  901.  parties  with  whom  they  deal,  which  are 
(q)  2  H.  Bl.  555.  not  brought  to  their  knowledge.  Hence, 
(r)  16  M.  &  W.  174.  when  these  agents,  in  soliciting  insur- 
er) Per  Mansfield,  C.  J.,  in  Minett  t.  ance,  undertake  to  prepare  the  applica* 
Forrester,  4  Taunt.  541,  note.  tion  of  the  insured,  or  make  any  repre- 
>  So  far  as  an  insurance  agent  acts  as  sentations   to  the  insured  as  to  the 
an  insurance  broker,  he  is  agent  for  the  character  or  effect  of  the  statements  of 
insured  and  not  for  the  insurer.    Hart-  the  application,  they  will  be  regarded 
ford  Fire  Ins.  Co.  ▼.  Reynolds,  36  Mich,  in  doing  so  as  the  agents  of  the  insur- 
502.  ance  company  and  not  of  the  insured. 
An  insurance  broker  employed  by  a  Union  Mut.  Ins.  Co.  v.  Wilkinson,  13 
party  to  effect  insurance  for  him  may  Wall.  222;     N.  A.  Fire  Ins.  Co.  t. 
be  regarded  by  the  insurer  as  clothed  Throop,  22  Mich.  146;  Franklin  y.  At- 
with  full  authority  to  act  for  his  princi-  lantic  Fire  Ins.  Co.  42  Mo.  456;  Wood- 
pal  in  procuring,  modifying  or  canceling  bury  Savings  Bank  y.  Charter  Oak  Ins. 
policies,  and  his  acts  in  these  respects  Co.  31  Conn.  517.    See,  also,  Pierce  ▼. 
are  binding  upon  his  principal.    Stand-  Nashua  Fire  Ins.  Co.  50  N.  H.  297. 
aid  Oil  Co.  Y.  Triumph  Ins.  Co.  64  N.  See,  however,  Winnesheik  Ins.  Co.  ▼• 
T.  85.  Holzgrove,  53  111.  516. 
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The  distiDction  between  a  del  credere  agent  and  a  vendee  was 
strongly  insisted  npon  in  Ex  parte  WhUe^  re  NevUl  (i)j^  which 
was  decided  in  1870.    This  case  decides  — 

(1.)  That  a  consignee  who  is  at  liberty,  according  to  the  con- 
tract between  him  and  the  consignor,  to  sell  at  any  price  he  likes, 
and  receive  payment  at  any  time  he  likes,  bat  is  bound,  if  he  sells 
the  goods,  to  pay  the  consignor  for  them  at  a  fixed  price  and  a 
fixed  time,  is  not  a  del  credere  a£;ent 

(2.)  That  an  assumption  on  the  part  of  the  consignor  and  con- 
signee that  the  relation  stibsisting  between  them  is  the  relation  of 
principal  and  agent,  affords  no  evidence  of  the  existence  of  such  a 
relation,  if  the  course  of  dealing  between  them  is  not  consistent 
with  the  existence  of  such  relation. 

(3.)  There  is  a  distinction  between  a  del  credere  agent  and  a 
consignee  who  is  an  agent  until  he  has  sold  the  e^ds,  but  who, 
when  he  has  sold  the  goods,  has  purchased  them  on  his  own  credit, 
and  sold  them  again  on  his  own  account. 

In  ExparteWhite  (t^),  a  partner  iu  the  firm  of  A,  and  Co.  was  in 
the  habit  of  receiving  goods  on  his  private  account  from  B.  and  Co., 
accompanied  by  a  price  list.  Ko  restriction  was  placed  upon  A.  in 
selling  the  goods,  but  he  sent  a  monthly  account  of  his  sales  to  B.  and 
Co.,  debiting  himself  with  the  price  named  in  the  price  list  In  pay- 
ing B.  and  Co.,  no  reference  was  made  to  the  price  at  which  the  goods 
were  sold  by  A«  He  bought  the  goods  on  his  own  credit,  and  sold  on 
his  own  account.  '^  It  is  quite  clear,"  said  Lord  Justice  Hellish,  '^  that 
A.,  if  he  sold  these  goods,  was  to  pay  B.  and  Co.  for  them  at  a  fixed 
price  —  that  is  to  say,  a  fixed  price  beforehand  between  him 
and  *them — and  also  at  a  fixed  time,  ^ow,  if  it  had  been  his  [6*] 
duty  to  sell  to  his  customers  at  that  price,  and  to  receive  pay- 
ment from  them  at  that  time,  tlien  the  course  of  dealing  would  be 
consistent  with  his  being  merely  a  del  credere  agent,  because  I  ap- 
prehend that  a  del  credere  agent,  like  any  other  agent,  is  to  sell 
according  to  the  instructions  of  his  principal,  and  to  make  such  con- 
tracts as  he  is  authorized  to  make  for  his  principal,^  and  he  is  distin- 

In  8Dch  eases  the  izmnen  can  not  if)  L.  R.,  6  Gh.  397. 

protect  thenudves  under  inBtractioiis  to  >  See  ante,  p.  3. 

their  agents  that  they  are  only  agents  (w)  Sapra. 

for  the  purpose  of  receiving  and  trans-  *  An  agent  selling  on  a  del  ereder% 

mittmg  tlie  application  and  the  pre-  commission,  receives  an  additional  oon- 

minm.    Union  Mat  Ins.  Co.  v.  Wilkin-  sideration  for  extra  risk  inconed,  bat  he 

•ooy  snpra.  is  not  thereby  relieved  from  any  of  the 
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gnished  from  other  agents  Bimplj  in  this,  that  he  guarantees  that 
those  persons  to  whom  he  sells  shall  perforin  the  contracts  which  he 
makes  with  them ;  and,  therefore,  if  he  sells  at  the  price  at  which  he 
is  authorized  by  his  principal  to  sell,  and  upon  the  credit  which  he 
is  authorized  by  his  principal  to  give,  and  the  customer  pays  him 
according  to  his  contract,  then,  no  doubt,  he  is  bound  like  any 
other  agent,  as  soon  as  he  receives  the  money,  to  hand  it  over  to 
the  principal  But  if  the  consignee  is  at  liberty,  according  to  the 
contract  between  him  and  his  consignor,  to  sell  at  any  price  he 
likes,  and  receive  payment  at  any  time  he  likes,  but  he  is  to  be 
bound,  if  he  sells  the  goods,  to  pay  the  consignor  for  them  at  a 
fixed  price  and  a  fixed  time,  in  my  bpinion,  whatever  the  parties 
may  think,  their  relation  is  not  that  of  principal  and  agent.  He 
is  not  guaranteeing  the  performance  by  persons  to  whom  he  sells  of 
their  contract  with  him,  which  is  the  proper  business  of  a  del 
credere  agent;  but  he  is  to  undertake  to  pay  a  certain  fixed  price 
for'  those  goods,  at  a  certain  fixed  time,  to  his  principal,  wholly 
independent  of  what  the  contract  may  be  which  he  makes  with  the 
persons  to  whom  he  sells;  and  my  opinion  is,  that  in  point  of  law, 
the  alleged  agent  in  such  a  case  is  making,  on  his  own  account,  a 
contract  of  purchase  with  his  alleged  principal,  and  is  again  re- 
selling." ^  The  case  is,  of  course,  still  clearer  if  the  consignee  be 
allowed  to  change  the  character  of  the  goods;  e.  g,y  to  grind  com, 
or  dye  or  bleach  goods. 

In  Ireland  v.  Livingstone  {v\  the  defendant  wrote  to  the  plaint- 
iffs, who  were  commission  agents  at  Mauritius,   ^^  You  may  ship 

obligations  of  an  ordinary  agent  as  to  signment  of  goods  under  a  special  con- 
receiving  payments  on  account  of  his  tract,  in  whidi  the  consignee  gives  his 
prindpaL  An  agent,  whether  acting  acceptances  for  their  valae,  payable 
on  a  dd  credere  commission  or  not,  is  partly  at  sight  and  partly  at  a  future 
only  authorized  to  reoeive  payment  in  day,  and  agrees  to  account  for  the  whole 
cash,  in  the  absence  of  any  practice  or  price,  to  guarantee  the  sales,  and  to 
custom  to  the  contrary.  Catterall  v.  receive  a  commision  of  ten  per  o^it-, 
Hindle,  L.  R.  1 C.  P.  186;  reversed  and  with  other  stipulations  making  him  pri- 
a  new  trial  granted  in  2  id.  868,  on  the  marUy  liable  for  the  price  of  the  goods* 
ground  that  the  question  of  the  existence  was  a  consignment  on  sale,  as  distin- 
of  a  custom  of  trade  was  not  left  to  the  gnished  from  a  consignment  on  a  del 
jury.  See,  also,  Dunnell  v.  Mason,  1  oipcierc  guaranty. 
Stoiy  0.  C.  543.  (v)  L.  R.,  2  Q.  B.  S9;  5  ibid.  516;  and 

>  So,  in  Ex  parte  Flannagans,  12  Nat  L.  R.,  5  £.  &  L  Ap.  305. 
Bank.  Reg.  290,  it  was  hM,  that  aoon- 
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me  500  tons  to  cover  costs,  freight  and  insurance;  50  tons  more 
or  less  of  no  moment"  A  maximum  price  was  named.  Accord- 
ing to  the  custom  in  the  sugar  trade,  it  was  not  usual  or  even  pos- 
sible to  buy  the  whole  of  the  sugar  at  once;  but  shipments  were 
made  of  less  than  the  quantity  ordered.  The  plaintiffs  being 
unable  to  obtain  more  than  400  tons,  shipped  ♦that  quantity,  [7*] 
and,  as  the  defendant  refused  to  accept,  brought  an  action  for 
the  non-acceptance. 

An  examination  of  the  judgments  of  the  several  learned  judges 
shows  that  there  were  two  material  questions  involved  in  the  case. 
The  first  related  to  the  relation  existing  between  the  plaintiffs  and 
the  defendant — was  that  relation  that  of  principal  and  agent,  or 
that  of  vendor  and  vendee?  The  other  related  to  the  construction 
of  the  instructions  sent  by  the  defendant — was  the  order  given 
for  an  entire  quantity  to  be  shipped  in  one  ship,  or  was  a  discre- 
tion allowed? 

Upon  the  former  question  a  difference  of  opinion  existed  among 
the  judges  who  touched  upon  it  Baron  Martin,  in  the  Exchequer 
Chamber,  relying  upon  Feise  v.  Wray  {x)  and  Kreuger  v. 
Blanch  (y),  tliought  there  could  be  no  doubt  that  the  relation  ex- 
isting was  that  of  vendor  and  vendee.  Baron  Cleasby  and  Mr. 
Justice  Byles  were  of  the  contitury  opinion,  and  Mr.  Justice 
Blackbam,  in  his  elaborate  opinion,  delivered  before  the  House  of 
Lords,  explained  the  twofold  character  of  consignors.  '^If  the 
consignor  is  a  person  who  has  contracted  to  supply  the  goods  at 
an  agreed  price,  to  cover  cost,  freight,  and  insurance,  the  amount 
inserted  in  the  invoice  is  the  agreed  price,  and  no  commission  is 
charged.  .  .  .  Every  party  there  takes  upon  himself  the  risk  of 
the  rise  or  fall  in  price,  and  there  is  no  contract  of  agency  or  trust 
between  them,  and  therefore  no  commission  is  charged.  But  it  is 
also  veiy  common  for  the  consignor  to  be  an  agent,  who  does  not 
bind  himself  absolutely  to  supply  the  goods,  but  merely  accepts 
an  order  by  which  he  binds  himself  to  use  due  diligence  to  fulfil 
the  order.  In  that  case  he  is  bound  to  get  the  goods  as  cheap  as 
he  reasonably  can,  and  the  sum  inserted  in  the  invoice  represents 
the  actual  cost  and  charges  at  which  the  goods  are  procured  by 
the  consignor,  witli  the  addition  of  a  commission;  and  the  naming 
of  a  maximum  limit  shows  that  the  order  is  of  that  nature."    His 

(x)  3  East,  93.  (y)  L.  R.,  5  Ex.  179. 
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lordship  then  proceeds  to  examine  the  argament  of  Martin,  B.: 
^^  It  is  quite  trae  that  the  agent  who,  in  thus  executing  an  order, 
ships  goods  to  his  principal,  is  in  contemplation  of  ]aw  a  vendor 
to  him.  The  persons  who  supply  goods  to  a  commission  merchant 
sell  them  to  him,  and  not  to  his  unknown  foreign  correspondent,  and 
the  commission  merchant  has  no  authority  to  pledge  the  credit  of 

his  correspondent  for  them  .  .  .  the  commission  merchant 
[8*]  is  a  vendor,  *and  has  the  right  of  one  as  to  stoppage  in 

t7*a/n8itu.^^  Tills,  however,  is  no  reason  for  saying  that  it  is 
not  a  contract  of  agency.  ^^When  the  order  was  accepted  by  the 
plaintiffs  there  was  a  contract  of  agency,  by  which  the  plaintiffs 
undertook  to  use  reasonable  skill  and  diligence  to  procure  the 
goods  ordered,  at  or  below  the  limit  given."  After  having  heard 
the  opinions  of  the  judges,  the  learned  lords  decided,  that  the 
question  was  one  between  principal  and  agent,  though  the  plaintiffs 
might  in  some  respects  be  looked  upon  as  vendors  to  the  defend- 
ant, so  as  to  give  them  a  right  of  stoppage  in  transitt^  following 
the  opinion  of  Mr.  Justice  Blackburn. 

Branch  banks  are  agencies  of  the  principal  banking  corporation 
or  firm;  the  branches  and  the  firm  are  identicaL  In  Prince  v. 
Oriental  Bank  Corporation  (0),  a  promissory  note  payable  at  a 
branch  bank  became  due,  and  the  manager  cancelled  it  as  paid, 
remitting  to  the  principal  bank  a  draft  for  the  amount  in  favour 
of  the  bankers  of  the  payees.  The  note,  however,  had  not  been 
paid«  but  was  dishonoured.  The  next  day  the  manager  of  the 
bank  wrote  to  the  manager  of  the  principal  bank  requesting  him 
to  cancel  the  draft  The  dishonoured  note  was  returned  indorsed 
"  Cancelled  in  error.''  Neither  the  payees  nor  their  bankers  were 
informed  that  the  note  had  been  paid.  Tlie  Privy  Council  applied 
the  above  rule,  and,  affirming  the  judgment  of  the  court  below, 
held  that  the  payees  could  not  maintain  an  action  for  money  had 
and  received  against  the  principal  bank. 

M  L.  B.,  8P.  C.  Ap.  325;  88  L.  T.  Bep.,  N.  S.  41. 
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Sect.  1.  —  Ths  Principal. 

It  may  be  laid  down  generally  that  any  person  sui  jurisj  unless 
prohibited  by  the  municipal  law  to  which  he  is  subject,  may  be 
either  a  principal  or  an  agent  Inasmuch,  however,  as  the  same 
exceptions  do  not  apply  to  both  principals  and  agents,  we  shall 
first  consider  what  persons  may  be  principals,  so  as  to  invest  an- 
other with  authority  to  act  for  them. 
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Bj  the  common  law  all  persons  who  have  power  to  do  a  thing 
in  their  own  righti  maj  do  it  bj  an  agent;  in  other  words,  trans- 
fer that  power  to  another  (a).  The  reason  of  the  limitation 
[10*]  ^implied  in  the  words  ^4n  their  own  right,"  will  appear 
when  the  snbject  of  delegation  is  discussed.  From  the 
abore  rule  it  will  be  clear  that  in  order  to  discover  who  may  or 
may  not  be  a  principal,  reconrse  mnst  be  had  to  the  mles  of  disa- 
bility recognized  by  the  law  of  contracts  generally. 

An  elementary  principle  of  the  law  of  contracts  is  that  no  con- 
tract is  binding  unless  based  on  the  assent  of  the  parties  to  do  or 
not  to  do  some  act  or  acts  (i),  and  clearly  no  assent  avails  unless 
the  party  assenting  is  capable  of  doing  so  at  law.  The  incompe- 
tency to  contract  here  indicated  is  of  two  kinds.  It  is  either  nat- 
ural or  legaL  By  natural  incompetency  is  meant  an  incompe- 
tency directly  traceable  to  a  mental  defect,  whether  chronic  or 
temporary;  by  legal  incompetency,  an  incompetency  other  than 
natural  in  the  above  sense,  directly  traceable  to  a  provision  of 
municipal  law.  The  incompetency  of  lunatics,  idiots,  and  drunk- 
ards, is  of  the  former  kind;  that  of  aliens,  infants,  married  women, 
outlaws  and  convicts,  and  seamen,  of  the  latter  kind«  Incompe- 
tency is  either  absolute  or  limited;  and  its  effect  may  be  either  to 
make  a  contract  altogether  void,  or  to  'give  to  one  party  rights 
denied  to  the  other,  as  formerly  in  the  case  of  .the  voidable  contracts 
of  infants  made  with  persons  competent  to  contract  {c): 

First,  as  to  disability  on  the  ground  of  natural  incompetency, 
Mr.  Justice  Story  lays  it  down  broadly  that  idiots,  lunatics,  and 
other  persons  not  mi  jujiSj  are  wholly  incapable  of  appointing 
an  agent  {d)}    This  cannot  be  accepted  without  qualification  as 

(a)  Goombe*8  case,  9  Go.  Rep.  756;  id.  307;  Cole  v.  Pennojer,  14  HL  158; 
Com.  Dig.  "  Attorney/*  c  1.  Cheshire  t.  Banett,  4  McCoid,  244; 

(b)  Jackson  v.  Galloway,  6  Scott,  786;  Scott  t.  Bodianan,  11  Homph.  471 ; 
1  Pot  on  OU.  1, 112.  Baifcer  T.  Wflaon,  4  Heiak.  269;  Strain 

(c)  Bac  Abridg.  Infiincy,  I,  3.  y.  Wright,  7  Ga.  568;  Commings  ▼. 
Id)  Story  on  Agency,  g6.  Powell,  8  Tez.  90;  Whitney  t.  Dotdh, 
1  As  to  infants  the  rale  is  generally    14  Mass.  462;  Ferguson  t.  Bell,  17  Mo. 

stated  to  be,  that  infiants  are  under  a  351;  Townsend  y.  Cox,  45  id.  403;  Ba- 

legal  incapodiy  to  do  any  act  througli  ker  y.  Kennett,  54  id.  88;  Weaver  v. 

an  agent,  and  that  acts  attempted  to  be  Jones,  24  Ala.  424;  Shropshire  y.  Boms, 

BO  done,  are  not  voidable  merely,  bat  46  id.  108;  Mustard  y.  Widilford,  15 

absdately  void.    See  Fetzow  y.  Wise-  Gratt  337;  Vaogfaan  y.  Pkrr,  20  Ark. 

man,  40  Ind.  148;  Towell  y.  Pence,  47  606;  BoKmany.  Browning,  31  id.  364; 
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the  law  of  this  country,  for  it  has  been  distinctly  laid  down  by  the 
Court  of  Exchequer  Chamber,  after  a  review  of  the  cases,  that 
when  one  of  the  parties  to  a  contract  is  of  unsound  mind,  and  tlie 
&ct  is  unknown  to  the  other  contracting  party,  no  advantage  hav- 
ing been  taken  of  the  lunatic,  this  unsoundness  of  mind  will  not 
vacate  a  contract,  especially  where  the  contract  is  not  merely  exec- 
utory, but  executed  in  whole  or  in  part,  and  the  parties  cannot 
be  restored  altogether  to  their  original  position  {e).  It  is  conceived 
that  the  same  result  would  take  place,  if  the  contract  were  made 
through  another  who  acted  upon  the  authority  of  the  lunatic, 
without  having  been  aware  or  taken  advantage  of  his  state  of 
mind.  The  principle  of  the  above  decision  was  acted  *upon  [11*] 
in  a  more  recent  case,  Beavan  v.  McDonnell  {/)}  As  to 
the  disability  of  drunkards,  the  rule  is,  that  if  a  person  makes  a 
contract  in  such  a  state  of  drunkenness  as  not  to  know  what  he  is 
doing,  the  other  contracting  party,  who  knew  him  to  be  in  that 

Chapin  v.  Shafer,  49  N.  Y.  412;  Duvall  36  Mich.  124.    See,  however.  Ward  v. 

V.  Graves.  7  Bush.  467;  Ewell^s  Lead.  Steamboat  Little  Red,  8  Mo.  8o8. 

Gases  on  Disabilities,  85,  44  et  eeq.  and  {e)  Molton  v.  Camrouz,  4  Ex.  17;  [S.  0. 

cases  cited.  £  weU's  Lead.  Cases  on  Disabilities,  614.  J 

There  are,  however,  exceptions  to  this  (/)  9  Ex.  .S09;  [S.  C,  10  id.  184.] 
rule,  and  on  principle  it  would  seem  that  '  The  principle  of  the  case  of  Molton 
thepowerof  attorney  of  an  infant  stands  v.  Camroux  is  adopted  or  approved  in 
on  the  same  basts  as  any  other  act  of  an  Campbell  v.  Hooper,  8  Sm.  &  G.  158; 
infant,  and  should  be  considered  void-  Elliott  v.  Ince,  7  De  G.,  M.  &  G.  487; 
able,  not  void.  The  weight  of  author-  Hassard  v.  Smith,  6  Ir.  Eq.  429;  Young 
ily  is,  however,  at  present  undoubtedly  v.  Stevens,  48  N.  H.  133;  Behrens  v. 
against  this  position;  but  at  aQ  events,  McEenzie,  23  Iowa,  848;  Fitzhugh  v. 
the  doctrine  that  an  infant's  acts  done  Wilcox,  12  Barb.  237;  Person  v.  War- 
through  an  agent  are  void,  should  be  re-  ren,  14  id.  488;  BeaJs  v.  See,  10  Penn. 
stzicted  to  acts  done  under  mere  naked  St  56;  Yauger  v.  Skinner,  14  N.  J.  Eq. 
powers  of  attorney  to  do  acts  requiring  889;  Ballard  v.  McEenna,  4  Rich.  Eq. 
an  authoriiy  under  seal.  See  the  sub-  858;  Sims  v.  McLure,  8  id.  286;  Wilder 
ject  considered  at  length,  and  the  v.  Weakley.  34  Ind.  181;  McCoimick 
authorities  reviewed,  in  18  Am.  Law  v.  Littter,  85  111.  62. 
Rev.  287,  288;  Ewell's  Lead.  Cases  on  See,  however,  Gibson  v.  Soper,  6 
Disabilities,  44  et  seq.  6ray»  279;  Bond  v.  Bond,  7  Allen,  1; 

A  distinction  has  been  taken  between  Heny  v.  Fine,  28  Ark.  417;  Somers  v. 

a  mere  naked  power  of  attorney  and  a  Pumphrey,  24  Ind.  238;  Chew  v.  Bank 

power  coupled  with  an  interest,  thelat-  o^  Baltimore,  14  Md.  818;   Hovey  v. 

ter  being  held  voidable,  and  not  void.  Hobson,  58  Me.  458. 

Dnval  V.  (iraves,  7  Bush.  461.  ^^^  ^^  "^«  ia  equity,  see  Niell  v. 

An  infant  cannot  affirm  what  he  Mosley,  9  Ves.  Jr.  478;  Ewell's  Lead, 

cannot  authorize.    Aimitage  v.  Widloe,  Cases,  628,  681,  note. 
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state,  cannot  compel  him  to  perform  the  contract  (jry  which,  how- 
ever, 18  not  void,  bnt  voidable  only,  and  so  may  be  ratified  in  a 
sober  moment  (A).* 

The  contracts  of  infants  are  now  either  binding  or  void.  They 
are  so  by  the  operation  of  the  Infants'  Relief  Act,  1874  (37  &  88 
Vict  c  62),  which  enacts  tliat  all  contracts  henceforth  entered 
into  by  infants  for  the  repayment  of  money  lent,  or  for  goods 
sapplied  (other  than  contracts  for  necessaries),  and  all  accounts 
stated  with  infants,  and  all  contracts  voidable  before  the  passing 
of  this  act,  shall  be  absolutely  void.  In  cases  not  touched  by  the 
Infants'  Eelief  Act,  1874,  the  validity  or  invalidity  of  all  contracts 
and  acts  done  by  an  infant  or  on  his  behalf  during  infancy,  or 
immediately  subsequent  whilst  under  the  influence  of  those  who 
had  the  control  over  him  during  that  period,  is  determined  by  a 
reference  to  the  injurious  or  beneficial  character  of  the  contract  to 
the  infant.  Those  contracts  of  infants  are  held  to  be  absolutely 
void  which  are  to  his  prejudice,  or  in  which  there  is  no  apparent 
benefit  or  semblage  of  benefit  to  the  infant  (t).' 

The  competency  or  incompetency  of  a  married  woman  to  ap- 
point an  agent,  turns  upon  the  nature  of  her  rights,  that  is  to  say, 
upon  the  question  whether  they  are  those  of  a  feme  covert  or 
those  of  a  ferne  sole.  The  power  of  a  married  woman  to  appoint 
an  agent  is  co-extensive  with  her  rights  to  act  as  9k  f  ems  sole}   By 

(g)  Hamilton  y.  Gramger,  5  H.  &  as  it  seems,  tends  to  hold  all  contracts 

N.  40.  of  in&nts  (except  bis  implied  contracts 

>  Grore  y.  Gibson,  18  M.  &  W.  623;  for  necessaries,  those  appointing  agents 

S.  G.,  Eweirs  Lead.  Cases  on  rHsabU-  and  some  few  others)  voidable  only,  and 

ities,  734,  738,  note  and  cases  cited.  not  Toid.    The  cases  will  be  found  col- 

(h)  Matthews  y.  Baxter,  L.  B.,  8  Ex.  lected  in  Swell's  Lead.  Gases,  dO  et 

1S2.  seq.,  and  in  13  Am.  Law  Rey.  280. 

« See,  also,  Broadwater  v.  Dame,  10  <  See  2  Story's  Eq.  Jur.  g§  1391-1402; 

Mo.  277;  Eaton  y.  Perry,  29  Mo.  96;  Story  on  Agency,  §  6. 

Miller  y.  Finley,  26  Mich.  254;  Mans-  Her  husband  may  act  as  her  agent, 

field  y.  Watson,  2  Iowa,  111.  McLaren  t.  Hall,  26  Iowa,  297;  Rowell 

(t)  See  Ghambers  on  Infancy,  p.  452,  y.  Klein,  44  Ind.  290;  Rankin  y.  West, 

and  cases  there  cited.  25  Mich.   195;   Gity  Gouncil  y.  Van 

*  This  was  the  rule  laid  down  in  Eeane  Royeu,  2  McGord,  465. 

y.  Boycott,  2  H.  Black.  511;    S.  G.,  But  the  agency  of  the  husband  cannot 

Ewell*8  Lead.  Gases  on  Disabilities,  17,  be  inferred  from  the  marital  relation 

and  it  is  supported  by  quite  a  number  alone.    Price  y.  Seydel,  46  Iowa,  696; 

of  authorities.    It  is  not,  howeyer,  be-  Anderson  y.  Gregg,  44  Miss.  170;  Graw- 

lieved  to  be  supported  by  the  weight  of  ford  y.  Redus,  54  id.  700. 
modern  authority,  which  yery  clearly, 
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the  common  law  a  married  woman  cannot  in  her  right  as  feme 
covert  make  a  binding  contract  during  coverture  {k)}    In  order  to 
bind  her  husband,  she  must  be  shown  to  have  authority,  express 
or  implied,  to  act  as  his  agent  (Z).^    She  has  the  right  of  a  feme 
sole  in  the  following  cases:    When  she  has  been  divorced  d  vin- 
ciUoj  or  separated  by  decree  of  judicial  separation,  or  when  deserted 
by  her  husband  and  in  possession  of  a  protection  order  (m),  or 
when  the  husband  has  abjured  the  realm  {n).    She  was  in  a 
*like  position  when  the  husband  had  been  transported  be-  [12*] 
yond  seas  as  a  convict  (o).    By  the  Married  Women's  Prop- 
erty Act^  1870  (33  &  34  Vict  c.  93),  a  married  woman  may 
maintain  an  action  in  her  own  name  for  the  recovery  of  any 
wages,  earnings,  money,  and  property  declared  by  this  Act  to  be 
her  separate  property,  or  of  any  property  belonging  to  her  before 
marriage,  which  her  husband  shall,  by  writing  under  his  hand, 
have  agreed  shall  belong  to  her  after  marriage  as  her  separate 
property,  and  she  shall  have  the  same  remedies  for  the  protection 
of  such  property  as  if  she  were  an  unmarried  woman.     In  equity 
the  separate  estate  of  a  married  woman  is  bound  by  and  liable  to 
satisfy  a  contract  entered  into  by  her  in  reference  to  her  estate, 
and  it  will  be  assumed,  when  she  has  no  other  means  of  satisfying 
the  contract,  that  it  has  been  entered  into  with  reference  to  such 
estate  {p).    Apparently  a  separate  business  may  be  carried  on  by 
a  wife  while  she  resides  with  her  husband,  unless  he  takes  such  a 
part  in  the  business  as  to  render  himself  principally  liable  {q). 
Under  this  Act  a  married  woman  may,  like  a  fem^  sole,  transfer 
4tock  entered  or  registered  in  her  name,  in  the  manner  therein 

{k)  Manhall  v.  Rntton,  8  T.  R.  545;  (I)  Montaguey.  Benedict,  3B.&C.  631. 

Lewifl  V.  Lee,  3  B.  &  G.  291 ;  Fairthame  •  Smith  on  CcmtradB,  *431 ;  Freestone 

y.  Blagaiie,  6  M.  &  S.  73.  y.  Butcher,  9  C.  &  P.  643;  Leeds  v. 

*  See  the  American  cases  collected  in  Vail,  15  Penn.  SL  185;  Sawyer  y.  Cut- 

£weU*s  Lead.  Cases  on  DisabiUties,  312  ting,  23  Vt.  486;  Swett  y.  Penrice,  24 

et  seq.  Miss.  416;  Bark  y.  Howard,  13  Mo.  241. 

A  married  woman*  not  a  soU  trader,  (m)  20  &  21  Vict.  c.  85;  and  Rams- 

cannot»  except,  perhaps,  as  to  her  sepa-  den  y.  Brearley,  L.  R.,  10  Q.  B.  147. 

rate  estate,  f^[>point  an  agent  or  attorney  (n)  Lean  y.  Schntz,  2  W.  Bl.  1199 

either  by  deed  or  parol.    See  Patton  y.  Lewis  y.  Lee,  3  B.  &  C.  297. 

Stewart,  19  Ind.  233;  Sumner  y.  Gonant,  (o)  Carroll  y.  Blencow,  4  Esp.  27. 

10  Vt  9;  Gillespie  y.  Worford,  2  Cold.  (p)  Picard  y.  Hine,  L.  R.,  5  Ch.  274. 

638;  Caldwell  y.  Walters,  18  Penn.  St.  (q)  Laporte  y.  Costick,  31  L.  T.,  N.  S. 

79;  Phillipe  y.  Burr,  4  Duer,  113.  434. 
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provided  (r),  but  the  entry  is  essential  (s).  Again,  a  married 
woman  who  is  a  sole  trader  in  the  city  of  London,  independently 
of  her  husband,  may,  by  the  custom  of  London,  sue  and  be  sued 
in  the  city  courts,  with  reference  to  her  dealings  as  sole  trader  {t)} 
But,  as  a  rule,  a  married  woman  cannot  be  sued  as  a  y^77i«  soley 
though  she  has  a  separate  estate,  except  for  debts  contracted  be- 
fore marriage,  and  for  liability  to  a  parish  for  tlie  maintenance  of 
her  husband  and  her  children  (t^). 

A  distinction  is  made  by  the  common  law  between  the  contracts 
of  alien  friends  and  alien  enemies.  The  contracts  of  tlie  former 
were  generally  valid  (a),  although  before  7  &  8  Vict  c  66,  they 
could  not  take  a  lease  of  a  house;  nor  were  agreements  to  grant 
them  such  leases  valid  (y);  but  the  contracts  of  the  latter  are  by 

the  common  law  altogether  void  {z\  unless  such  aliens  came 
[13*]  into  tliis  country  under  a  safe-conduct,  or  *unless  they  lived 

here  by  the  sovereign's  licence  {a).  By  the  Naturalization 
Act,  1870  (33  Yict  c.  14),  it  would  appear  that  all  aliens  are  now 
able  to  take,  acquire,  hold  and  dispose  of  real  and  personal  prop- 
erty of  every  description  in  the  same  manner  in  all  respects  as  if 
they  were  natural  bom  British  subjects,  and  hence  enjoy  all  the 
rights  of  contract  involved  in  such  rights. 

By  33  &  34  Yict.  c.  34,  s.  1,  a  convict,  that  is,  one  against  whom, 
after  the  passing  of  the  Act,  judgment  of  death  or  of  penal  servi- 
tude shall  have  been  pronounced  or  recorded  by  any  court  of  com- 
petent jurisdiction  in  England,  Wales,  or  Ireland,  upon  any  charge 
of  treason  or  felony,  is  disabled,  while  subject  to  the  operation  of 
that  Act,  from  bringing  any  action  at  law  or  suit  in  equity,  and 
from  alienating  or  charging  any  property,  and  from  making  any 

(r)  R.  V.  Camatic  Railway  Company,  3  g.  D.  Smith,  810;  Wieman  v.  Ander- 

L.  R.,  8  Q.  B.  299.  wn,  42  Pemi.  St  311. 

is)  Howard  v.  Bank  of  England,  L.  („)  Married  Women's  Property  Act, 

R.,  19  Eq.  295.  1870,  as.  12,  13,  14;  Hancocks  v.  La- 

(0  Bac  Abr.,  "Baron  and  Feme,"  blache  (Mar.  9,  1878),  C.  P.;  see,  too, 

M.  Old.  XVI.  r.  8. 

» In  Sooth  Carolina  married  women  (or)  Co.  litt  1296;  Bac.  Ahr.  "Aliens," 

are  allowed  to  become  feme  eoU  ttxul^s  D.  J. 

after  the  manner  of  the  custom  of  Lon-  (y)  Lapierrev.M'Int06h,9  A.&E.857. 

don.  Newbiggin  v.  Pillans,  2  Bay,  162;  («)  RoU.  Abr.  "Alien,"  B.;  Brandon 

SurteU  V.  Brailsford,  id.  338;  Dial  v.  v.  Nesbitt,  6  T.  R.  23;  [8  East.  273.] 

Neuffer,  8  Rich.  78;  Hobart  v.  Lemon,  (a)  Boulton  y.  Dobree,  2  Camp.  162; 

id.  131.  See,  also,  RooiUier  y.  Wemicki,  Wells  y.  Williams,  1  Salk.  46. 
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contract,  except  during  such  time  as  he  may  be  lawfully  at  large 
under  any  licence  (b).  Outlaws,  as  the  name  implies,  are  without 
the  protection  of  the  law;  they  are  civilUer  mortui,  and  can  ap- 
pear in  court  only  for  the  purpose  of  reversing  the  outlawry  (o)} 

Sect.  2.  —  The  Agent. 

Incapacity  to  act  as  an  agent  proceeds  from  either  natural  or  legal 
incompetency,  and  this  latter  is  generally  due  to  the  violation  of 
certain  rules  prescribed  by  the  law  for  the  guidance  of  the  person 
who  is  otherwise  competent  to  act  as  an  agent,  or  to  the  nature  of 
the  snbject-matter  of  the  contract  They  are  framed  for  the  pur- 
pose of  preventing  anyone  in  whom  a  trust  or  confidence  is  re- 
posed from  placing  himself  in  a  position  in  which  he  has  an  op- 
portunity of  taking  advantage  of  his  employer,  or  from  assuming 
a  position  in  conflict  with  his  duty  {d)} 

Agents,  however,  are  not  required  to  possess  the  same  qualifi- 
cations with  principals;  indeed,  it  may  be  laid  down  as  a  general 
rule  that  all  persons  of  sane  mind  are  capable  of  becoming  agents. 
Few  persons,  if  any,  are  excluded  from  exercising  a  naked 
authority  to  which  they  are  delegated.  Hence  monks,  infants, 
feme  coverts,  persons  attained,  outlawed,  or  excommunicated, 
villains,  and  aliens,  may  be  agents.^  The  reason  given  for 
*thi6  distinction  between  principals  and  agents  is,  that  the  [14^] 
execution  of  a  naked  authority  can  be  attended  with  no 
manner  of  prejudice  to  the  persons  under  such  incapacities  or  dis- 
abilities as  are  involved  in  infancy  and  the  rest,  or  to  any  other 
person  who,  by  law,  may  claim  any  interest  of  such  disabled  per- 

(&)  SecfcB.  6,  90.  hasband.    See  ante,  p.  11,  note  7;  Fel- 

(c)  Re  Mander,  6  Q.  B.  867,  873;  ker  v.  Emerson,  16  Vt.  653;  Lang  v. 

Aldridge  v.  BuUer,  2  M.  &  W.  412.  Watera'  AdmV,  47  Ala.  624;  Pickering 

>  See  Smith  on  ContracU,  331.  v.  Pickering,  6  N.  H.  120;  McEinley  v. 

(<Q  Rothachild  v.  Brookman,  5  Bligh.  McGregor,  3  Whart  369;  State  v.  Meek, 

N.  S.  165;   Gillett  v.  Pepperoome,  3  70  Penn.  St  181;  Cantrell  v.  Colwell,  3 

Bear.  78.  Head.  471. 

'See  poet,  p.  254  ei  seq.  The  relation  of  principal  and  agent 

'Goremor  t.  Daily,  14  Ala.  469  (a  or  master  and  servant  may  exist  be- 

slave);   Choetain  y.  Bowman,  1  Hill  tween  a  corporation  and  an  employer  of 

(S.  C.)f  270  (a  slave);  Lyon  v.  Kent,  45  it  as  well  as  between  individuals.    Mc- 

Ala.  656;  Brown  v.  Hartford  Fire  Ins.  Williams  v.  Detroit  Central  Mills  Co. 

Co.  117  Mass.  479  (an  infant  partner).  31  Mich.  274,  and  cases  there  cited. 

Ihe  wife  may  act  as  agent  for  her 
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son  after  their  death  {e).  Bat  infants  and  feme  coverts  cannot  be 
attorneys  to  prosecute  suits  nor  to  execute  an  authority  coupled 
with  an  interest  {fy 

Although  few  persons  are  disqualified  from  becoming  agents, 
the  conduct  of  those  who  act  in  that  capacity  is  watched  with 
great  jealousy  by  tlie  law.  Thus  no  agent  will  ever  be  allowed  to 
take  upon  himself  incompatible  duties  and  characters,  or  to  act  in 
a  transaction  where  he  has  an  adverse  interest  or  employment 
{ff)}     Manifestly,  if  a  person  employed  as  agent  on  account  of 

(e)  Bac.  Abr.  "  Authority,"  B. ;  Perk,  gained  over  him.    It  is  at  his  option  to 

187;  Co.  Litt  52  a.  repudiate  or  affirm  the  contract,  irre- 

(/)  Co.  litt  52  a;  Hearle  v.  Green-  gpective  of  any  proof  of  actual  fraud. 

bank,  8  Atk.  695.  Greenwood  v.  Spring,  supra. 

*  See,  however,  Bradish  v.  Gibbe,  3  In  Simmer  v.  The  Charlotte,  C.  &  A. 

Johns.  Ch.  523;  S.  C.  Ewell's  Lead.  R.  R.  Co.,  78  N.  C.  289,  it  is  said  that 

Cases  on   Disabilities,  259,  274,  and  the  law  does  not  favor  double  agencies, 

note.  Where,  therefore,  it  appeared  in  an  ac- 

(g)  Dunne  v.  English,  L.  R.,  18  Eq.  tion  for  damages  against  the  raihoad 

524.  company  that  the  plaintiff  had  employed 

'  It  is  laid  down  as  a  general  principle  one  C,  who  was  a  depot  agent  of  the 
that  the  same  individual  cannot  be  the  defendant,  to  purchase  cotton  for  him 
agent  of  both  parties.  Hinckley  v.  and  to  hold  and  ship  it  under  his  di- 
Arey,  27  Me.  362.  rections,  it  was  held  that  C.  in  so  deal- 
Thus,  in  making  a  contract  for  the  iug  in  cotton  for  the  plaintiff,  acted 
composition  of  a  debt,  it  was  held  that  solely  as  the  plaintiff's  agent,  and  there 
the  same  man  could  not  be  the  agent  was  no  liability  on  the  defendant  for 
of  both  parties;  but  that  when  the  any  loss  resulting  from  the  failure  of 
composition  was  agreed  upon  with  the  C.  to  perform  his  duty  as  such  agent, 
creditor  by  the  agent  of  the  debtor,  he  In  Adams  Mining  Co.  v.  Senter,  26 
could  become  the  agent  of  the  creditor  Mich.  73,  and  in  Colwell  v.  Keystone 
for  another  and  distinct  purpose,  as  Iron  Co.,  36  id.  51,  however,  the  rule  is 
holding  the  money  for  the  use  of  the  laid  down  more  accurately,  that  there  is 
creditor.    Hinckley  v.  Arey,  supra.  no  principle  of  law  which  precludes  a 

A  person  standing  in  the  position  of  person  from  acting  as  agent  for  two 

agent  of  both  parties  cannot  execute  principals.    In  the  former  case,  Camp- 

a  mortgage  as  the  attorney  of  one,  for  bell,  J.,  referring  to  the  claim  that  the 

the  benefit  of  the  other.    Greenwood  double  agency  in  the  case  (the  same  per- 

V.  Spring,  54  Barb.  375.  son  being  the  agent  of  the  two  mines 

A  contract  made  by  a  person  as  the  in  the  same  vicinity)  involved  a  conflict 

agent  of  both  parties,  is  not  void,  but  of  duties,  and  that  all  of  the  agent's 

only  TOidable,  at  the  election  of  the  dealings,  whereby  the  property  of  one 

prindpaJ,  if    he  come   into  court  on  company  was  transferred  to,  or  used  for 

timely    application.      Greenwood    v.  the  other,  shoo  Id    be  held  unlawful. 

Spring,  supra.  said:    "There  is   no  validity  in  sach 

It  is  not  necessary  for  a  party  seeking  a  proposition.   The  authority  of  agents 

to  avoid  such  a  contract  to  show  that  may,  when  no  law  is  violated,  be  as 

any    improper    advantage   has   be^n  large  as  their  employers  choose  to  make 
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his  skill  is  to  Lave  in  the  very  same  transaction  an  interest  di- 
rectly opposite  to  that  of  his  employer,  the  relation  between  the 
parties  mnst  inevitably  lead  to  continued  disappointment,  if  not  to 
frand.  Henoe,  where  a  stockbroker  employ^  to  buy  some  canal 
shares  made  a  pretended  purchase  of  such  shares  from  his 
own  trustee,  the  court  held  the  transaction  void  on  grounds  of 
public  policy  (A);^  nor  in  such  a  case  will  a  remedy  be  denied 

it  There  are  multitudes  of  cases  where  subject  considered  further,  post,  p.  835. 
the  same  person  acts  under  power  from  The  fact  that  the  purohaser  of  ne- 
difFerent  principals  in  their  mutual  gotiable  paper,  resident  in  a  distant 
tmnsactionfl.  Every  partnership  in-  part  of  the  state,  employs  to  collect  the 
Tolves  such  double  relations.  Every  same,  a  person  who  is  also  an  agent  for 
smrvey  of  boundaries  by  a  surveyor  the  payee,  is  not  very  significant  as  in- 
jointly  agreed  upon,  would  come  within  dicatmg  want  of  good  &ith  in  the  pur- 
similar  difficulties.  It  is  only  where  the  chase.  Helmer  v.  Krolik,  86  Mich.  371. 
agent  has  personal  interests  conflicting  While  a  person  can  not  property  be 
with  thoee  of  his  principal,  that  the  law  the  agent  of  both  parties,  buyer  and  sel- 
.  requires  peculiar  safeguards  against  his  ler,  yet,  if  he  accepts  the  position  of 
ads.  Tliere  can  be  no  presumption  that  agent  for  the  buyer  without  disclosing 
the  agent  of  two  parties  will  deal  unfair-  the  fact  that  he  is  agent  forthe  seller, 
ly  witii  either.  And  when  they  both  de-  he  cannot  afterwards  repudiate  such 
liberately  put  him  in  charge  of  their  position  to  shield  himseU  from  liability 
separate  concerns,  and  there  is  any  to  the  buyer,  on  the  ground  that  he  was 
likelihood  that  he  may  have  to  deal  agent  for  the  seller.  Having  assumed 
with  the  rights  of  both  in  the  same  the  relation  of  agent  for  the  buyer,  he 
transactions,  instead  of  lessening  his  must  be  held  to  a  strict  performance  of 
powers,  it  may  become  necessary  to  en-  the  duties,  and  to  all  the  liabilitieB  the 
Luge  them  far  enough  to  dispense  with  relation  imposes.  Cotton  v.  Holliday, 
such  formaUties  as  one  man  would  59  111.  176.  See,  also,  Bower  v.  John- 
use  with  another,  but  which  could  not  son,  28  La.  Aim.  9. 
be  possible  for  a  single  man  to  go  Where  an  a^ent  is  employed  bysev- 
through  with  alone."  eral  principals,  the  common  employ- 
In  Colwell  V.  Keystone  Iron  Co.,  supra,  ment  creates  a  relation  and  privity  be- 
lt was  held  competent  for  a  person  in  tween  the  principals  such  as  will  sustain 
the  general  employ  of  the  vendor,  to  ac-  an  action  for  money  had  and  received  by 
cept,  by  the  consent  of  all  parties,  as  one  against  another  to  recover  moneys 
agent  of  the  vendee,  the  delivery  of  the  belonging  to  the  former,  paid  over  by 
proper^  sold.  the  agent  to  the  latter.    Hathaway  v. 

One  cannot  act  as  agent  for  both  Town  of  Cindnnatus,  62  N.  Y.  434. 

seller  and  purchaser,  unless  both  know  (h)  Gillett  v.  Peppercome,  3  Beav.  78, 

of  and  assent  to  his  undertaking  such  ^  It  is  a  general  rule,  that  an  agent 

agency  and  receiving  commissions  from  cannot,  in  the  same  transaction,  act 

both.    Whether  such  double  agency,  both  for  himself    and    his  prindpal. 

even  with  the  consent  of  both  principals,  Neuendorff  v.  Worid  Mut  Life  Ins.  Co. 

js  coDosbent  with  public  policy,  is  not  69  N.  Y.  389. 

liere  decided.     Meyer  v.  Hanchett,  39  An  agent  cannot,  therefore,  bind  his 

Wis,  419;  8.  C.  43  id.  246.    8ee  this  principal  to  the  receipt  of  money  due 
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because  several  years  have  elapsed  since  the  transaction,  or  be- 
cause the  price  was  a  fair  one  (i). 

Hence  it  is  that  two  principles  with  relation  to  the  doctrine  of 
principal  and  agent  have  been  recognized  from  the  earliest  times. 
One  is,  that  an  agent  employed  to  purchase  cannot  secretly  buy 
his  own  goods  for  his  principal;  neither  can  an  agent  employed  to 
sell,  himself  purchase  secretly  the  goods  of  the  principal.    If  he 
should  do  so,  and  thereby  make  a  profit,  his  principal  may  either 
repudiate  the  transaction  altogether,  or,  adopting  it,  may  claim  for 
himself  the  benefit  made  by  his  agent  {k).     Courts  of  equity  do 
not,  however,  prevent  an  agent  dealing  with  his  principal.    They 
only  require,  in  the  words  of  Lord  St.  Leonards,  "  that  he  should 
deal  with  him  at  arm's  length,  and  after  a  full  disclosure  of  all 
that  he  knows  with  respect  to  the  property "  (Z).      This 
[15*]  subject  is  one  that  more  *properly  belongs  to  an  examina- 
tion of  the  duties  and  liabilities  of  agents  {m). 
It  is  well  established  that  no  court  of  law  or  equity  will  enforce 
a  contract  which  is  either  expressly  or  impliedly  prohibited  by  the 
common  or  statute  law  (/i).    Everything  contra  honos  mores  is 
prohibited  by  the  common  law  {o)}    Since  no  one  can  delegate 
except  what  he  may  do  in  his  own  right,  clearly  no  agent  can  be 
appointed  to  do  a  prohibited  act  {j>)}    Hence,  where  there  was  a 
dispute  between  the  plaintiff  and  one  of  the  defendants  about  a 
weir  situate  on  the  plaintiff 's  land,  and  the  other  defendant  was 
charged  with  intending  to  enter  forcibly  on  the  land  and  destroy 
the  weir,  the  Master  of  the  Eolls  held  that  the  last-mentioned  de- 

from  bimaelf  by  a  mere  acknowledg-        (t)  Gillett  y.  Pepperoome,  3  Beav.  78. 
ment  signed  by  himself  as  agent  that       (A;)  Eimber  v.  Barber,  L.  R.,  Ch.  57. 
be  has  received    it     Neuendorff   v.        (0  Murphy  v.0*Shea,2  J.&Lat.422. 
World  Mui  Life  Ins.  Co.  supra.  (w)  Infra. 

A  bank  president  authorized  to  oer-        (n)  See  Re  Cork  &  YoughaL  Rail.  Co., 

tify   checks,  cannot  certii^    his  own  L.  R.,  4  Ch.  748,  762. 
checks.     Titus  v.  Great  Western  Turn-        M  Holman  v.  Johnson,  Cowp.,  343; 

pike   Road,  5  Lans.  250;     Oaflin  v.  Allen  v.  Rescons,  2  Lev.  174. 
Farmers'  Bank,  25  N.  Y.  293;  New       *  See  the  leading  case  of  Collins  v. 

York  &  New  Haven  R.  R.  v.  Schuyler,  Blantem,  2  Wils.  341;  1  Smith's  Lead. 

34  id.  30,  64.  Cases  (6th  Am.  ed.),  ♦489,  and  notes. 

See  this  sul:iject  ccmsidered  more  at       (p)  Heugh  v.  Abergavenny  (Earl),  23 

length,  post,  p.  254  et  seq.  "  Duties  W.  R.  40. 

AKD  LiABiLiTiEB  OF  AoENTS  IN  Fi-       '  See  this  poiut  Considered,  post,  p.  36. 
puciARY  Positions." 
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fcndant  could  not  sustain  a  demnrrer  to  a  bill  for  an  injunction, 
on  the  ground  that  he  had  no  interest  in  the  subject  matter  of  the 
dispute,  and  was  a  mere  agent  acting  on  the  orders  of  the  princi- 
pal defendant  (j).  But  the  revenue  laws  of  another  country  are 
not  protected  (r).  It  has  long  been  held  that  there  are  some  things 
80  inseparably  annexed  to  the  person  of  a  man  that  he  cannot  do 
them  by  another;  for  instance,  the  doing  of  homage  and  fealty  (s). 
Hence  it  is  said  that  a  lord  mav  beat  his  villain  for  cause,  or  with- 
out  cause,  and  the  villain  shall  not  have  any  remedy;  but  if  the 
lord  command  another  to  beat  his  villain  without  cause,  he  shall 
have  an  action  of  battery  against  him  who  beats  him  in  such  a 
case.  So,  if  the  lord  distrained  the  cattle  of  his  tenant,  the  tenant, 
for  the  respect  and  duty  which  belonged  to  the  lord,  could  not  have 
trespass  vi  et  armis  against  him;  but  if  the  lord  commanded  his 
servant  to  distrain  where  nothing  was  behind,  the  tenant  had  an 
action  of  trespass  vi  et  cmrvis  against  the  bailiff  or  servant  (^). 

The  last  ground  of  incompetency  to  be  noticed  likewise  arises 
from  the  relation  of  the  parties.  One  of  the  parties  to  a  contract 
cannot  be  the  agent  of  the  other  for  the  purpose  of  signing  the 
contract  (^)} 

iq)  Hengh  v.  Abergaveoiiy  (Earl)  23  (t)  Coombe*s  case,  sapra. 

W.  B.  40.  (u)  Wright  v.  Dannah,  2  Camp.  203. 

ir)  Cowp.  343;  Planche  v.  Fletcher,  >  The  seller  of  land  cannot  act  as  agent 

I  Doug.  251.  for  the  purchaser,  so  as  to  b'nd  him  by 

{$)  Goombe's  case,  9  Co.  766;  and  see  any  memorandum  he  may  make  and 

Ex  parte  Agra,  etc.  Bank,  L.  R.,  6  Ch.  sign  himself.  Adams  v.  Scales,  57Tenn. 

206.  337. 
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It  is  a  rule  of  law  that  no  one  can  become  the  agent  of  another 
except  by  the  will  of  the  principal  (a);  ^  but  this  will  may  be  either 


(a)  Pole  y.  Leask,  8  L.  T.  Rep.  645; 
38  L.  J.  165,  Ch. 

'An  agent  cannot  create  in  himself 
an  authority  to  do  a  particular  act,  by 
its  performance.  To  bind  the  principal 
the  agenpy  must  be  established,  and  one 
of  so  general  a  naturo  as  to  give  him 
authority  to  do  the  act  in  question,  or  a 
subsequent  ratification  with  full  knowl- 
edge must  be  proved.  Stringham  v.  St. 
Nichohis  Ins.  Go.  4  Abb.  App.  Dec.  815. 

No  person  can  transfer  title  to  the 
property  of  another,  unless  the  owner 
has  clothed  him  with  authority,  real  or 
apparent,  so  to  do.  MoGk)ldrick  y. 
WiUits,  52  N.  Y.  612;  Berdch  y.  Maiye, 
9  Nev.  812. 

Nor  can  the  authority  of  the  agent  to 
bind  the  principal  be  proved  by  his  state- 
ments as  to  the  extent  thereof.    Mazey 


y.  Heckethom,  44  IlL  438;  Bawson  v. 
Curtiss,  19  m.  474;  Brightam  v.  Peters, 
1  Gray,  139;  Chicago*  G.  E.  B.  B.  CJo. 
y.  Fox,  41  111.  106;  Carter  y.  Bumham, 
31  Ark.  212;  The  Howe  Machine  Co.  v. 
Clark,  15  Kan.  492;  Dawson  v.  Lan- 
dreaux,  29  La.  Ann.  363;  Peck  v. 
Bitchey,  66  Mo.  114;  Beynolds  v.  Con- 
tinental Ins.  Co.,  36  Mich.  131;  String 
ham  V.  St.  Nicholas  Ins.  Co.  supra; 
Streeter  v.  Poor,  4  Ean.  412. 

Kor  can  a  special  agent  enlarge  his 
authority  by  his  own  statements,  so  as 
to  bind  his  principal.  StoUenwerck  t. 
Thacher,  115  Mass.  224. 

See,  also,  Mapp  v.  Phillips,  32  6a.  72. 

But  an  agency  may  be  shown  by  the 
agent  himself.  Thi^er  v.  Meeker,  86 
m.  470. 

So,  the  fact  and  scope  of  an  agency 
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expressed  clearly  or  it  may  be  implied  from  particular  circum- 
stances.  It  may  be  expressed  in  writing  or  orally;  it  may  be  im- 
plied from  the  fact  tliat  a  person  is  placed  in  a  situation  in  wkich, 
according  to  the  ordinary  usages  of  mankind,  he  would  be  under- 
stood to  represent  and  act  for  another  {b).  In  the  earlier  text- 
books it  has  been  said  that  an  authority  to  act  as  attorney  or  agent 
should  be  conferred  by  deed  or  instrument  under  seal,  so  that  there 
might  be  no  doubt  respecting  the  authority  or  its  extent  (c)} 

being  established,  acts  of  one  who  was  Singer  Manfg.  Co.  y.  Holdfodt,  86  III. 

where  the  agent  should  have  been,  and  455. 

exercising  the  antbority  he  had,  are  An  agent  can  never  invest  himself 

competent  evidence  to  enable  the  jury  with  authority  so  as  to  bind  his  prind- 

to  determine  whether  such  person  was  pal,  by  mere  false  statements  to  others 

in  fact  the  agent;  and  the  fact  that  this  with  whom  he  deals,  as  to  the  extent  of 

is  controverted  affects  the  weight,  not  his  authority.    Grover  &  Baker  Sewing 

the  admissibility,  of  the  evidence.  South  Machine  Ck).  v.  Polhemus,  34  Mich.  247; 

&  North  Ala.  R.  R.  Co.  ▼.  Henlein,  52  Stringham  v.  St.  Nicholas  Ins.  Co.  supra. 

Ala.  €06.    See,  also,  Shaffer  v.  Sawyer,  (b)  Pole  v.  Leak,  8  L.  T.  Rep.  645; 

123  Mass.  294;  Tozier  v.  Crafts,  id.  480.  38  L.  J.  155,  Ch. 

The  authority  of  a  " general  business  (c)  Bac.  Abridg.    "Authority,"  A.; 

manager'*  of  a  corporation  dei>end3  on  Co.  Litt.  52a;   Com.  Dig.  "Attorney," 

the  by-laws  of  the  corporation,  the  vote  c  5. 

appointing  him,  the  acquiescence  of  the  '  Agency  as  a  question  of  fact  may  be 
corporation  in  former  Uke  acts,  and  pre-  proved  by  the  acts,  declarations  or  con- 
vailing  usage,  and  is  one  of  fact  upon  duct  of  the  principal  and  agent,  al- 
the  evidence.  His  reasonable  belief  as  though  the  agent  was  appointed  by 
to  the  liabiliiy  of  the  corporation  for  power  of  attorney.  Columbia  Delaware 
negligence  can  not  affect  the  question  Bridge  Co.  v.  Geisse,  38  N.  J.  Law,  39. 
of  his  authority.  Swazy  v.  The  Union  See,  also.  Blood  v.  Goodrich,  12  Wend. 
Manfg.  Co.  42  Conn.  556.  524.    See,  however,  Neal  v.  Patten,  40 

See,  however,  Adams  Minmg  Co.  v.  Ga.  363;  Charles  v.  Jacobs,  6  Rich.  S. 

Senter,  26  Mich.  73,  where  it  was  held  C.  69. 

that  the  authority  of  mining  superin-  As  to  enlargement  of  written  author- 
tendents  or  general  agents  in  charge  of  ity  of  agent  by  parol  evidence,  see  Hart- 
mines,  would  be  recognized  without  ford  Fire  Ins.  Co.  v.  Wilcox,  57  111. 
proof,  as  covering  all  the  ordinaiy  local  180. 

business  of  the  concern;  and  that  per-  Where  D.  took  a  negro  woman  to  an 

sons  dealing  with  them  have  a  right,  in  auctioneer  in  the  evening,  telling  him  to 

the  absence  of  notice  to  the  contrary,  to  sell  her  for  what  she  would  bring,  and 

assume  that  they  have  such  power.  See,  the  auctioneer  could  not  sell  her  then, 

also,  Atlantic  &  Pacific  R.  R.  Co.  v.  as  there  were  to  be  no  more  sales  that 

Reisner,  18  Kan.  458.    A  person  openly  day,  but  told  D.  to  bring  her  the  follow- 

and  notoriously  exercising  the  functions  ing  morning  and  he  would  sell  her,  and 

of  a  particular  agency  of  a  corporation,  the  negro  appeared  in  the  morning  ac- 

will  be  presumed  to  have  sufficient  au-  cording  to  the  previous  understanding, 

tboritj  from  the  corporation  so  to  act.  telling  the  auctioneer  she  had  come  to 
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Clearly  such  a  rule  has  now  no  efficiency.  So  trae  is  this  that  HVf  r 
Justice  Story  is  fully  justified  when  he  says  the  general  rule  may 
be  laid  down  the  other  way;  and  an  agent  or  attorney  may  ordi- 
uarily  be  appointed  by  parol  in  the  broad  sense  of  that  term  at  the 
common  law,  that  is,  by  a  declaration  in  writing  not  under  seal,  or 
by  acts  and  implication  {d)}    The  most  usual  mode  of  appoint- 

be  sold:  Held,  that  this  was  saffident  an-  and  the  tenant  is  not  the  agent  of  the 

thority  for  the  auctioneer  to  sell  her,  and  landlord  so  as  to  make  the  latter  respon- 

the  striking  off   the  property  in  due  sible  for  damage  resulting  to  third  per- 

course  of  auction  sales  was  binding  on  sons  from  the  illegal  or  negligent  use  of 

D.,  and  passed  title  to  the  purchaser,  the  premises  by  the  tenant    White  v. 

notwithstanding  the  fact  that  it  was  not  Montgomery,  58  6a.  204.    Nor  is  the 

the  intention  of  D.  to  have  her  sold,  but  agency  of  the  husband  inferable  from 

merely  to  frighten  her  into  good  be-  the  marital  relation  alone.    Ante,  p.  11, 

hayior,  he  not  having  advised  the  auc-  note. 

tioneer,  however,  of  such  intention,  nor  The  mere  leaving  a  subscription  list 

recalled  or  qualified  his  directions  to  sell  with  a  person,  although  evidence  for  a 

her.    Morgan  v.  Darragh,  89  Tex.  171.  jury,  is  not  in  itself  authority  to  collect 

(d)  Story  on  Agency,  s.  47.  the  money  and  discharge  the  subscribers. 

>  An  agent  for  the  payment  of  taxes  Antram  v.  Thomdell,  74  Penn.  St.  442. 

may  be  appointed  by  parol.    A  request  Making  a  note  payable  at  a  bank  does 

by  letter  or  orally  is  sufficient  to  author-  not  so  far  make  the  bank  the  agent  of 

ize  the  person  requested  to  act,  and  a  the  payee,  as  that  a  deposit  by  the 

payment  of  taxes  made  pursuant  to  such  maker  in  the  bank  in  his  own  name, 

request,  would  be  a  payment  by  the  per-  with  instructions  to  apply  the  money  on 

son  making  the  request.    Itisnotindis-  the  note,  will  operate  as  payment  so 

pensable  that  an  express  request  should  long  as  the  officers  of  the  bank,  assum- 

be  proved.    It  may  be  inferred  from  ing  to  act  on  behalf  of  the  maker,  on 

circumstances.    Thus,  where  the  proof  demand  of  payment  decline,  upon  an 

shows  the  payment  of  taxes  by  a  person  untenable  objection,  to  pay  over  the 

not  claiming  any  interest  in  the  land,  money,  or  place  it  subject  to  the  order 

and  his  subsequent  compensation  there-  or  control  of  the  payee.    Pease  v.  War- 

for  by  the  owner,  the  presumption  is  that  ren,  29  Mich.  9. 

the  payment  was  made  for  the  owner,  The  mere  fact  that  a  banker  or  oilier 

and  that  the  person  was  his  agent  in  person  agrees  to  collect  a  check  paid  to 

making  it.    Paris  v.  Lewis,  85  111.  597.  a  pensioner  by  a  pension  agent,  does  not 

But  the  fact  that  one  was  requested  make  him  an  agent  for  the  proaecution 

to  ascertain  and  report  to  the  owner,  of  the  daim  for  the  pension,  but  only 

who  lived  in  another  state,  the  amount  an  ordinary  agent  for  the  collection  of 

of  taxes  due  on  a  piece  of  land,  which  the  check;  and  if  the  pensioner  accepts 

he  did,  does  not  constitute  him  an  agent  a  certificate  of  deposit,  in  lien  of  the 

with  respect  to  the  land  so  as  to  charge  check  of  a  pension  agent,  the  ordinaiy 

him  with  fraud  in  buying  the  same  him-  relation  of  debtor  and  creditor  ig  created. 

self  for  less  than  its  actual  value.  Cdlar  United  States  v.  Howard,  7  Biss.  56. 

V.  Ford,  45  Iowa,  831 .  Where  one  sends  another,  who  desires 

The  relation  of  agenqr  is  not  infera-  to  purchase  lands  of  him,  to  his  father 

ble  from  that  of  landlord  and  tenant,  to  make  a  baigain,  with  a  statement 
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ment  is  by  an  nnwritten  request,  or  by  implication  from  the  recog- 
nition of  the  principal,  or  from  his  acquiescence  in  the  acts  of  the 
agent^  Cases  of  this  description  arising  from  the  grant  of  an 
*agency  by  an  nnwritten  or  verbal  request,  or  by  implication,  [17*] 
are  very  familiar  in  all  the  common  business  of  life  and  the 
common  departments  of  trade.  Thus,  the  appointment  by  which 
the  relation  of  master  and  servant  is  created,  and  the  extent  of  the 
authority  conferred  on  the  latter,  are  ordinarily  known  and  ascer- 
tained only  by  implication  from  the  recognition  or  conduct  or 
acquiescence  of  the  master  {e). 

Such,  then,  are  the  several  modes  in  which  an  agent  may  be 
appointed.  But  since  all  modes  of  express  appointment  are  not 
equally  allowable  under  all  circumstances  and  in  all  agencies,  it 
remains  to  be  considered  what  modes  of  appointment  are  appro- 
thai  whatever  bargain  they  make  he  ceived  it  from  the  mortgagor  to  pay  it  to 
will  a^n^ee  to,  the  person  thus  sent  will  the  mortgagee,  bat  who  was  not,  in  fact, 
be  antborized  to  regard  the  &ther  as  the  mortgagee's  agent,  and  had  not  the 
the  eon's  agent  for  the  purpose  of  mak-  possession  of  the  bond  and  mortgage, 
big  the  bargain,  and  the  statements  of  does  not  authorize  the  payment  of  the 
the  father  while  negotiating  the  sale  principal  to  him,  although  he  had  col- 
will  bind  the  son.  Reeves  v.  Kelly,  30  lected  and  paid  to  the  mortgagee  inter- 
Ifidi.  1S2.  est  on  other  mortgages.    Cox  v.  Cutter, 

The  plaintiff  *8  traveling  agent  sold  a  28  N.  J.  Eq.  13. 
bill  of  goods  to  the  defendant  through  The  principal  may  estop  himself  by 
his  derk,  and  ordered  the  goods  of  the  his  conduct  from  denying  the  authority 
plaintiff  by  letter:  Heldf  that  said  agent  of  the  agent  Vicksburg  etc.  R.  R.  Co. 
could  not  be  regarded  as  defendant's  v.  Ragsdale,  54  Miss.  200.  See  Nichols 
agent  in  writing  and  sending  said  letter,  v.  Hail,  4  Neb.  210.  Where  a  person 
Stnwg  y.  Dodds,  47  Y 1 348.  has  recognized  another  as  his  agent  by 

An  aathority  to  receive  bids  for  prop-  adopting  and  ratifying  his  acts  done  in 
erty  and  report  the  same  to  the  owner  that  capaciiy,  he  will  not  be  permitted 
for  his  acceptance  or  rejection,  does  not  to  deny  the  relation  to  the  ixguiy  of  third 
create  an  agency,  so  as  to  prevent  such  persons,  who  have  dealt  with  him  as 
party  from  exercising  a  power  of  sale  in  guch.  Summerville  v.  Hannibal  &  St 
defaiilt  of  payment  of  the  purchase  J.  R.  R.  Co.,  62  Mo.  391. 
money.    Dempster  v.  West,  69  111.  613.       Third  persons  may  estop  themselves 

*  Fanners*  etc.  Bank  v.  Butchers*  etc.  from  denying  the  authority  of  an  agent 
Bank,  16  N.  Y.  125,  145;  Gulick  v.  Thus,  one  who  borrows  mon^  from  an- 
Grover,  33  N.  J.  Law,  463;  Eiley  v.  other  assuming  to  act  as  the  agent  of  a 
Foraee,  57  Mo.  390;  Eelsey  v.  Nat  third  person,  is  estopped  from  denying 
Bank,  69  Penn.  St  426;  St  Louis  &  (be  authority  of  the  agent  to  lend,  in  an 
Memphis  Packet  Co.  ▼.  Parker,  59  111.  action  by  the  principal  to  leoover  the 
23;  Weaver  v.  Ogletree,  39  Ga.  586.        loan.    Union  Mining  Co.  v.  Rocky  Mt 

Payment  of  interest  on  a  mortgage   Nat.  Bank,  2  Col.  Ter.  248. 
for  several  yeazs  to  a  person  who  re-       (e)  Story  on  Agency,  ss.  54,  55. 
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priate  in  certain  cases.  And  here  it  may  be  laid  down  generaHj 
that  the  mode  in  which  an  agent  should  be  appointed  depends 
upon  (1)  the  form  in  which  his  authority  is  to  be  executed,  and 
(2)  the  corporate  or  other  character  of  the  body  from  which  liis 
authority  is  derived. 

As  to  the  first  point,  the  long  established  rule  is  that  where  an 
agent  is  to  execute  his  authority  by  deed,  it  is  absolutely  requisite 
that  the  authority  to  do  so  should  be  under  seal  (J^)}    Bj  8  &  9 
Vict  c  106,  s.  3,  a  deed  is  rendered  necessary  in  certain  convey- 
ances.   These  conveyances  are  a  feoffment  (other  than  a  feoffment 
under  custom  by  an  infant);  a  partition  or  an  exchange  of  here- 
ditaments not  being  copyhold;  a  lease  required  by  law  to  be  in 
writing  before  this  act;  an  assignment  of  a  chattel  interest  not 
being  copyhold  in  any  hereditament;  and  a  surrender  in  writing 
of  an  interest  in  any  hereditaments,  not  being  a  copyhold  interest, 
and  not  being  an  interest  which  might  by  law  have  been  created 
without  writing.    Beferring  to  the  authority  of  an  agent  to  sign 
a  contract  under  the  Statute  of  Frauds  (29  Car.  2,  c.  3,  ss.  1, 2,  3), 
it  is  said  by  one  text  writer  that  for  the  purpose  of  creating  a  free- 
hold or  leasehold  interest  (other  than  leases  under  three  years)  in 
tenements,  or  of  surrendering  the  same  (except  copyhold  interests), 
the  authority  of  the  agent  must  be  in  writing  (y).    The  logical 
consequence  of  8  &  9  Vict.  c.  106,  would  seem  to  be  tliat  a  deed 
is  necessary  for  the  purpose  of  authorizing  another  to  make  any 


(/)  Co.  litfc.  486;  White  v.  Cuyler,  The  character  of  a  powernnder which 

6  T.  R.  176;  Berkeley  v.  Hardy,  5  B.  &  an  agent  may  execute  a  deed  for  an- 

C.  855.  other,  depends  ni)on  the  presence  or  ab- 

*  Hibblewhite  ▼.  McMorine,  6  M.  &  sence  of  the  principal.    If  the  deed  is 

W.  200;  Wheeler  ▼.  Kevins,  34  Me.  54;  signed  in  his  presence  by  his  direction, 

Dispatdi  line  of  Packets  v.  Bellamy  an  oral  request  is  all  that  is  required. 

Manufg.  Co.  12  N.  H.  205;  Blood  ▼.  McMurtry  v.  Brown,  6  Neb.  868;  Gard- 

Goodrich,  9  Wend.  68;  S.  C.  12  id.  525;  ner  v.  Gardner,  6  Gush.  483;  Ball  y. 

Emerson  v.  Providence  Hat  Manufg.  Dunsterville,  4  Term,  313;  The  King  v. 

Co.  12  Mass.  240;  McNaughton  ▼.  Part-  Longnor,  1  Nev.  &  M.  576;  S.  C.  4  B. 

ridge,  11  Ohio,  223;  Bowe  v.  Ware,  80  &  Ad.  647;  Hibblewhite  v.  McMorioe, 

Geo.  278;  8chentze  v.  Bailey,  40  Mo.  supra;  Maus  v.  Worthing,  supra.  Bot 

69;  Harahaw  v.  McKesson,  65  N.  C.  688;  when  the  deed  is  to  be  made  in  his  ab- 

Mans  ▼.  Worthing,  8  Scam.  26;  Ad-  sence,  the  authority  must  be  confened 

ams  v.  Power,  52  Miss.  828.  See,  how-  by  an  instrument  wader  seal  See  the 

ever.  Peine  ▼.  Weber,  47  111.  44*    See  cases  List  above  dted. 

post,  Ratification,  p.  62.  (g)  Chitty  <m  ContractB,  p.  192. 
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of  the  above-mentioned  conveyances.*  A  distinction  is  drawn 
between  an  authority  to  contract  for  a  lease  or  interest  in 
land  *and  an  authority  to  sign  the  instrument  by  which  the  [18*] 
interest  passes.  In  the  former  case  the  authority  may  be 
conferred  orally  {gg).  Generally  a  partner  must  be  expressly  au- 
thorized by  deed  to  bind  his  co-partners  by  deed  {h)?  Another 
rule,  proceeding  from  similar  principles,  is  that  an  authority  to 
release  a  contract  entered  into  by  deed  must  be  given  by  deed  (i); 
but  an  agent  does  not  require  a  written  authority  for  the  purpose 
of  contracting  on  behalf  of  his  principal  under  the  4th  section  or 
the  17th  section  of  the  Statute  of  Frauds  {j). 

Secondly,  at  common  law,  a  body  corporate  could  not  make  a 
binding  contract  except  by  deed  under  its  common  seal.  A  body 
corporate,  it  was  said,  could  act  or  speak  only  by  its  common  seal, 
so  that  the  common  seal  was  the  hand  and  mouth  of  such  a  cor- 
poration (4).  This  rule  prevailed  both  in  equity*  and  at  law  (Z); 
nor  could  the  want  of  such  a  deed  be  cured  by  a  mere  resolution 
of  the  corporation  members  (m).    The  strictness  of  the  common 

'  The  anthorify  of  an  agent  to  make  a  power.  AUis  y.  Goldsmith,  22  Minn.  123. 

contract  for  the  sale  of  real  estate  is  not  (gg)  Coles  ▼.  Trecothick,  9  Yes.  250; 

required  by  the  Statute  of  Frauds  to  be  Mcortlock  ▼.  Boiler,  10  ibid.  811;  5  Yin. 

in  writing.    Dickeiman  v.  Ashton,  21  Abr.  524. 

Ifinn.  538;  Brown  v.  Eaton,  id.  409;  (h)  Hanison  y.  Jackscm,  7   T.    B. 

HcWhorter  y.  McMahan,  10  Paige,  886;  207. 

Lawrence  y.  Taylor,  5  Hill,  107;  Wor-  "Gates  v.  Graham,  12  Wend.  53;  Mc- 

lall  Y.  Munn,  5  N.  T.  243;  Moody  y.  Naughton  v.  Partridge,  11  Ohio,  223. 

Smith,  70  id.  598;  Riley  y.  Minor,  29  See,  howoYer,  Drumright  y.  Philpot,  16 

Mo.  439;  Mortimer  y.  Comwell,  1  Hoff.  Geo.  424;  Peine  y.  Weber.  47  HI.  44, ' 

Gb.  851;  Rottman  y.  Wasson,  5  Kan.  and  cases  there  cited. 

552;  Long  y.  Hartwell,  Adm'r,  34  N.  J.  (t)  Bac.  Abr.  "  Release,"  A.  1.  323. 

Law,  116.  (i)  Coles  y.  Trecothick,  9  Yes.  234; 

Una  rule  is  changed  by  statute  in  Graiiam  y.  Musson,  7  Scott,  769. 

some  of  the  states.   See  BisseU  y.  Terry,  (A;)  Rex  y.  Bigg,  3  P.  Wms.  419;  Com. 

69  m.  184.  Dig.  Franchise.  F.  13. 

But  where  a  pOYrer  of  attorney  to  buy  *  A  court  of  equity  will  not  declare  a 
and  sell  real  estate,  and  to  reoeiYO  and  contract  between  two  corporations,  oth- 
ezecute  all  neoessaxy  contracts  and  con-  erwise  Yslid,  to  be  Yoid,  because  the 
Yeyanoes  therefor,  had  been  held  not  to  seals  of  the  corporations  are  not  affixed 
authorize  a  particular  deed,  it  was  held  to  it;  but,  if  necessary,  will  rather  com- 
tiiat  a  Yerbfll  direction  to  make  the  sale  pel  the  parties  to  afi^  their  seals.  Mis- 
was  limited  to  making  it  under  the  souri  RiYer  etc.  R.  R.  Co.  v.  Miami 
power  of  attorney,  and  did  not  enlarge  County,  12  Ean.  482. 
the  authority  under  the  power,  or  con-  {I)  Winne  y.  Bampton,  3  Atk.  473. 
fer  authority  to  sell  independent  of  the  (m)  Mayor  of  Ludlow  y.  Charlton,  6 
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law  rule  appears  to  have  admitted  of  exceptions  at  an  early  period ; 
for  although  in  Rex  v.  Bigg^  which  was  decided  in  1717,  it  is 
stated  that  a  corporation  aggregate  could  not  withont  deed  enter 
into  a  contract,  or  empower  another  to  do  so,  it  is  granted  that  a 
corporation  maj,  for  convenience's  sake,  act  in  ordinary  matters 
without  deed.^  For  instance,  it  could  retain  a  cook,  servant,  or 
butler  (7^),  or  appoint  a  bailiS  to  take  a  distress  {p\  or  order  a  ser- 
vant to  cut  trees,  in  the  vacancy  of  the  headship  {p). 

It  may  be  stated  generally  that  in  order  to  be  binding  the  con- 
tract of  a  body  corporate  must  now  be  either  (1)  under  the  com- 
mon seal,  or  (2),  if  parol,  allowed  at  law  or  in  equity  to  be  so 
entered  into,  or  (3)  entered  into  in  the  manner  and  form  pre- 
scribed by  the  statute,  if  any,  which  empowers  the  corporation  to 
contract  in  some  other  mode  (j^);  and  (4)  in  Ecclesiastical  Com- 
missioners V.  Merral  (r),  Kelly,  C.  B.,  was  of  opinion  that,  when 
a  person  so  contracts  with  a  corporation  by  parol  that  the  con- 
tract is  enforceable  in  equity  against  them,  the  other  party 
[19*]  is  bound  *at  law  by  any  stipulation  by  him  made  in  consid- 
eration of  the  liability  so  imposed  on  them.    This  view, 
which  is  supported  by  authority  («),  cannot  be  said  to  conflict  with 
the  authorities  against  a  distinction  being  made  between  executed 
and  executory  contracts — a  distinction  now  exploded  so  far  as 
concerns  the  validity  of  the  acts  of  a  corporation  {f).    The  parol 

M.  &  W.  815;  Caiterv.  Dean  of  Ely,  Me.  439;  Soathgate  y.  Atiantie  &  P.  R. 

7  Sim.  211.  R.  Go.  61  Mo.  89;  Aug.  &  Ames  on 

•    >  It  is  a  settled  rule  of  law  that,  unless  Corp.  §  284;  DiU.  Mun.  Corp.  §§132, 

the  charier  or  by-laws  absolutely  re-  883,750. 

quire  an  entiy  of  record,  not  only  the  So  a  corporation  may  by  its  conduct, 

appointment,  but  the  authority  of  the  estop  itself  from  denying  the  authority 

agent  of  a  corporation  may  be  by  parol  of  its  agents  and  officers.    Yicbborg 

or  implied  from  the  adoption,  recogni-  etc  R.  R.  Co.  ▼•  Ragsdale,  54  Miss.  200. 

tion  of,  or  acquiescence  in  his  acts  by  the  (n)  2  Saund.  305. 

corporation.    Rockford,  R.  I.  etc.  R.  R.  (0)  3  Ley.  107. 

Co.  ▼.  Wilcox,  66  111.  417;  Kiley  ▼.  (p)  Yeatb.  Edw.  4. 

Forsee,  57  Mo.  390;  Union  Mining  Co.  (q)  See  1  Lindley  on  Partnership,  tS70. 

V.  Kodqr  Mt  Nat.  Bank,  2  Col.  Ten  (r)  L.  R.,  4  Ex.  162. 

248;  Smiley  ▼.  Mayor  etc.  6  Heisk.  604;  («)  Marshall  y.  Corporation  of  Qoeen- 

Gowen  Marble  Co.  ▼.  Tarrant,  73  111.  borough,  1   Sim.  &   St  520;  Doe  t. 

608;  Fleckner  v.  Bank  of  U.  S.  8  Wheat.  Taniere,  12  Q.  B.  998, 1013. 

338;  Mame  Stage  Co.  ▼.  Longley,  14  (0  Paine  y.  The  Strand  Union,  8  Q. 

Me.  444;  Peterson  y.  Mayor  etc.  17  N.  B.  326;  Cope  y.  Thames  Haven  Co.,  3 

Y.  449;  Warren  y.  Ocean  Ins.  Co.  16  Ex.  S41. 
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contracts  of  a  body  corporate  will,  if  they  have  been  acted  upon, 
be  enforced  in  a  court  of  equity  both  in  favour  of  and  against  a 
corporation  {u). 

Leaving  for  the  present  the  statutory  and  equitable  exceptions 
to  the  common  law  rule,  which  require  the  contracts  of  a  body 
corporate  to  be  under  seal,  it  will  be  found  that  the  remaining  ex- 
ceptions may,  to  use  the  words  of  Lord  Denman,  be  referred  to 
convenience  amounting  almost  to  necessity  (a?).  Hence  the  excep- 
tions recognized  almost  simultaneously  with  the  framing  of  the 
rule  (y).  This  class  of  exceptions  is  recognized  more  fully  in  trad- 
ing than  in  municipal  corporations,  for,  whilst  a  trading  corpora- 
tion may  make  all  such  contracts  as  are  of  ordinary  occurrence  in 
their  trade  without  the  formality  of  a  seal  (;?),  a  municipal  corpo- 
ration may  make  a  binding  parol  contract  apparently  only  where 
the  act  is  required  for  convenience,  or  where  either  the  acts  are 
trivial  in  their  nature  and  of  frequent  occurrence,  so  that  the  doing 
them  in  the  usual  way  would  be  inconvenient  or  absurd,  or  such 
that  an  overruling  necessity  requires  them  to  be  done  at  once  (a)} 
Thus  in  determining  upon  the  validity  of  parol  contracts  made  by 
corporations,  where  there  is  no  performance  and  no  statutory  pro- 
vision, in  the  one  case  the  test  is  the  convenience  and  necessity  of 
the  act,  in  the  other  the  conformity  of  the  act  with  the  ordinary 
transactions  of  the  trading  body.  And  it  would  seem  that  the 
magnitude  or  insignificance  of  the  contract  of  a  trading  body  is  of 
no  moment  in  deciding  upon  the  validity  of  such  conti*act  (3). 

In   Wdls    V.    Kingston-upan-Hvll  (c),   which  was  decided 

(t«)  Marshall  v.  Qaeenboroagh,  supra;  corporate  acts,  without  either  a  vote,  or 

Stevens  Hospital  v.  pyas,  15  Ir.  Ch.  deed,  or  writing;  **  and  that  "this  doc- 

405,  420.  trine  is  applicable  equally  to  pablic  and 

(x)  Ghnzch  v.  Imperial  Gkulight  Co.,  private  corporations,  but  in  applying  it, 

6  A«  &  £.  946.  however,  care  must  be  taken  not  to  vio- 

(y)  Supra.  late  other  prindples  of  law;  "  and  such 

(z)  South  o£  Ireland  Colliery  Go.  v.  seems  clearly  to  be  the  law  in  this  coun- 

Waddle,  L.  R.,  3  C.  P.  463.  try.    See,  also,  id.  §§  132, 750;  Ang.  & 

(a)  Per  Alderson,  B.,  Diggle  v.  Lon-  Ames  on  Corp.  §  237,  where  it  is  stated 

don  &  BlackwaU  Rail.  Co.,  5  Ex.  442.  that  *'  in  general,  throughout  the  United 

'  Judge  Dillon,  in  his  work  on  Munic-  States,  it  [the  old  rule  of  the  English 

ipal  Corporations,  g  383,  where  the  cases  law]  is  entirely  exploded." 

are  fully  collected,  says  that  '*  corpora-  (5)  Per  Bovill,  C.  J.,  South  of  Ireland 

tioDs  may  be  bound  by  implied  contracts  Colliery  Co.  v.  Waddle,  L.  R.,  3  C.  P.  463. 

within  the  scope  of  tiieir  powers,  to  be  (c)  L.  R.,  10  C.  P.  402;  44  L.  J.,  C. 

deduced  by  inference  from  authorized  P.  257;  32  L.  T.  615. 
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[20*]  in  *1876,  the  principle  laid  down  in  Church  v.  Imperial 
Gaslight  Co.  {e\  with  reference  to  the  exceptions  to  the  rule 
tliat  a  mnnicipal  corporation  can  only  contract  under  seal,  was  con- 
Fidered  and  adopted.  The  defendants,  a  municipal  corporation, 
were  possessed  of  a  dock,  which  was  let  to  parties  requiring  the 
same  for  the  repairs  of  vessels.  Tlie  plaintiJS  had  paid  to  the 
borough  treasurer  the  entrance  money  for  his  ship,  which  was  ac- 
cordingly entered  in  the  turn  book.  When  the  turn  of  the  vessel 
came,  another  vessel  was  admitted  in  her  stead.  In  an  action  for 
breach  of  contract,  the  defendants  contended  that  the  contract 
ought  to  have  been  under  the  seal  of  the  corporation.  A  rule  ni»i 
was  accordingly  granted,  but  after  argument  discharged. 

Lord  Coleridge  said,  ''There  is  no  doubt  a  distinction  between 
trading  and  other  corporations,  but  I  can  find  no  authority  for  the 
position  that  a  municipal  corporation,  when  engaged  in  any  trading 
transaction,  is  to  have  the  same  immunity  as  a  corporation  created 
under  an  Act  of  Parliament  for  the  very  purpose  of  trading.  I 
treat  this  case  as  that  of  a  mnnicipal  corporation,  and  one  to  which 
the  exception  in  favour  of  trading  corporations  is  inapplicable. 
But  on  reference  to  the  authorities  it  will  be  seen  that  from  the 
very  earliest  times  certain  exceptions  to  the  rule  that  required  a 
seal  were  established.  These  are  very  conveniently  summarized 
in  the  judgment  in  Church  v.  Imperial  Gaslight  Co,  {/).  The 
law,  as  there  laid  down,  is  cited  by  the  Court  of  Exchequer  with 
approval  in  the  case  of  Mayor  of  Ludlow  v.  Charlton  (^),  a  case 
in  which  the  court  took  a  view  adverse  to  the  right  of  persons 
contracting  with  coqx)rations  without  a  seal.  The  principle  laid 
down  is  that,  wherever  to  hold  the  rule  applicable  would  occasion 
very  great  inconvenience,  or  tend  to  defeat  the  very  object  for 
which  the  corporation  was  created,  the  exception  has  prevailed; 
hence  the  retainer  by  parol  of  an  inferior  servant,  the  doing  of  acts 
very  frequently  recurring,  or  too  insignificant  to  be  worth  the 
trouble  of  affixing  the  common  seal,  are  established  exceptions. 
It  appears  to  me  that  this  case  comes  well  within  the  description 
there  given  of  the  kind  of  acts  which  may  be  done  by  a  corpora- 
tion without  their  seal." 

In  a  previous  case,  Austin  v.  The  Guardians  of  Bethnal 

(e)  Supra,  (/ )  6  A.  &  E.  8C1.  (flr)  6  M.  &  W.  815, 822. 
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*Green  (A),  the  same  court,  whilst  recognizing  the  exceptions  [21*] 
to  the  rule,  decided  that  the  contract  for  the  engagement  of 
a  clerk  to  the  master  of  a  workhouse  by  a  board  of  guardians, 
must,  in  order  to  bind  the  guardians,  be  under  their  seal.  In  a 
note  to  this  case,  the  reporters  refer  to  Smart  v.  Ouardians  of 
West  Ham  Union  (t),  with  respect  to  the  distinction  between  the 
question  whether  there  has  been  a  due  appointment  to  an  office 
for  some  purposes  and  the  question  of  liability  by  way  of  contract. 

An  agent  may  be  appointed  under  the  seal  of  the  corporation^ 
yet  if  the  object  for  which  he  is  appointed  is  entirely  unconnected 
with  the  purposes  and  beyond  the  power  of  the  corporation,  the 
corporation  will  not  be  bound  by  his  acts.^  Thus  it  is  not  compe- 
tent to  a  company  incorporated  in  the  usual  way  for  the  formation 
and  working  of  a  railway,  to  draw,  accept,  or  indorse  bills  of  ex- 
change, and  it  is  immaterial  that  the  acceptance  was  given  by 
order  of  the  directors,  and  under  the  common  seal  of  the  com- 
pany {J),  Upon  this  point  the  rule  of  law  is  thus  stated  by  a 
learned  author  Qc):  —  "However,  it  has  been  considered  that  a 
trading  corporation  may  differ  from  others  as  to  its  powers  of 
contracting,  and  its  remedies  on  contracts  relating  to  the  purposes 
for  which  it  was  formed.  Tlius,  such  a  corporation  may  in  some 
cases  bind  itself  by  promissory  notes  and  bills  of  exchange;  and  it 
was  even  held  that  the  Bank  of  England  might,  without  deed, 
appoint  an  agent  for  such  purposes.  But  a  corporation  will  not 
have  these  extraordinary  powers,  unless  the  nature  of  the  business 
in  which  it  is  engaged  raises  a  necessary  implication  of  their  ex- 
istence,'' This  statement  of  the  law  was  cited  with  approval  in 
the  above  case  by  Montague  Smith,  J. 

The  general  rule  is,  that  corporations  have  at  common  law  no 
power  to  appoint  an  agent  to  bind  them  by  a  bill  of  exchange  or 
promissory  note*  This  rule,  however,  is  subject  to  the  following 
exceptions: 

(a.)  In  the  case  of  the  Bank  of  England  (Z); 

(h)  L.  R.,  9  C.  P.  91.  the  charter.    Kitchen  ▼.  Cape  Girardeau 

(0  10  Ex.  867;  11  Ex.  867.  etc.  R.  R.  Co.  59  Mo.  514. 

'  A  corporation  may  employ  an  agent  (J)  Bateman  v.  The  Mid- Wales  RaiL 

to  perform  aervioes  consonant  to  its  Co.,  L.  R.,  1  C.  P.  499. 

general  design    without  any  specific  (k)  Smith,  Merc.  Law  (7th  ed.),  105-6. 

aathonfy  for  that  purpose  confexred  hy  {I)  Bateman  y.  Mid- Wales  Rail.  Co., 

supra. 
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(b.)  When  the  company  has  express  authority  (m). 
An  agent,  then,  may  be  appointed  by  writing,  by  word  of 
mouth,  or  the  appointment  may  be  implied  from  the  con- 
[22*]  duct  of  *the  principal  without  evidence  of  any  express 
authority.    And  here  it  may  be  laid  down  generally  that 
when  one  has  so  acted  as  from  his  conduct  to  lead  another  to  be- 
lieve that  he  has  appointed  some  one  to  act  as  his  agent,  and 
knows  that  that  other  person  is  about  to  act  in  that  behalf,  then, 
unless  he  interposes,  he  will  in  general  be  estopped  from  disput- 
ing the  agency,  though  in  fact  no  express  agency  existed  {n).    The 
illustrations  of  this  principle  belong  more  properly  to  an  exam- 
ination of  the  authority  of  agents. 

(m)  Slark  y.  Higbgate  Archway  Co.,       (n)  Pole  v.  Leask,  28  Beav.  562;  8  L. 
5  Taunt.  7^2.  T.,  N.  S.  615;  33  L.  J.,  Ch.  155. 
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Thb  power  of  authorizing  another  to  do  a  certain  act  or  to  ratify 
an  nnanthorized  assamption  of  aathoritj  may  be  vested  either 
in  a  single  individual  or  in  a  number  of  individuals.  It  may  be 
vested  in  a  single  individual  in  either  of  two  cases;  and  these  are 
where  no  other  than  that  person  can  act  as  principal,  and  where 
he,  in  common  with  others,  exercises  a  power  of  appointing 
agents.  It  is  a  fundamental  rule  of  the  law  of  agency  that  what- 
ever a  person  may  do  in  his  own  right  he  may  do  by  means  of  an 
agent  Hence  it  follows  that  if  one  of  several  principals  may  of 
his  own  right  act  on  behalf  of  the  other  principals,  he  may  appoint 
an  agent  to  act  on  their  joint  behalf.  One  of  several  principals 
has  clearly  no  such  power  where  each  of  them  has  a  distinct  in* 
terest  in  the  subject  matter,  unless  the  others  consent  In  order, 
however,  to  put  the  matter  more  clearly,  it  will  be  well  to  say  a 
few  words  of  the  several  varieties  of  joint  principals. 


8 


>  As  to  double  agencies,  see  ante,  p.  14« 
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Where  more  than  one  person  has  an  intanest  in  snj  chattel, 
they  are  either  tenants  in  common,  joint  tenants,  or  partners. 
With  respect  to  joint  tenants  and  tenants  in  common,  the  general 
mie  is  that  one  joint  tenant  or  one  tenant  in  common  has 
[24^  no  ^implied  anthoritj  to  appoint  an  agent  to  act  for  the 
other  co-owners.^  Joint  tenants,  it  is  said,  are  seized  per 
my  et  per  tout;  they  have  only  a  right  to  a  moiety  respectively. 
Hence,  if  all  joined  in  a  feoffment,  each  gave  bnt  his  part  (a). 

The  effect  of  a  notice  to  qnit  given  by  one  of  several  joint  ten- 
ants who  have  joined  in  a  demise,  was  for  some  time  warmly 
dispnted.  The  question  appears  to  have  been  first  definitely 
raised  in  Sight  v.  Cvthell  (S),  though  the  opinion  expressed  by 
Lord  EUenborongh  was  not  a  necessary  part  of  the  ratio  deci- 
dendi, inasmuch  as  the  notice  to  determine  the  lease  was  signed 
by  two  only  of  the  three  execntors,  there  being  a  proviso  in  the 
lease  that  either  landlord  or  tenant,  or  their  executors,  in  case 
they  wished  to  determine  the  lease,  should  give  notice  in  writing 
under  his  or  their  respective  hands.  Hence  there  was  not  a  sufS- 
cient  compliance  with  the  terms  of  the  proviso. 

In  Ooodtitle  v.  Woodward  {c)j  which  was  decided  in  1820,  the 
question  came  again  incidentally  before  the  Court  of  King^s 
Bench.  A  notice  to  quit  was  given  by  an  agent^  who  professed 
to  act  on  behalf  of  all  the  joint  tenants  who  had  granted  the 
lease.  At  the  time  of  giving  the  notice,  he  had  authority  from 
some  only  of  the  joint  tenants.  The  others  subsequently  ratified 
his  conduct,  and  Abbott,  C.  J.,  was  of  opinion  that  the  occupier, 
having  received  notice  to  quit,  purporting  to  be  given  on  the  part 
of  all  the  lessors,  had  then  such  a  notice  as  he  could  act  upon  with 
certainty  at  the  time  it  was  given.    Thus  the  learned  judge  de- 

*  Stoiy  on  Agen<7,  §  d9.  others  in  a  daim,  with  the  authoriiy 
The  Bale  of  several  paioelfl  of  goods  and  consent  of  the  others,  employs  an 
by  a  factor,  belonging  to  several  of  his  agent  to  collect  the  claim  and  to  account 
prmcipals  respectively,  on  a  credit,  to  to  him  therefor,  he  stands  in  the  rela- 
one  person,  and  taking  one  note  from  tion  of  trustee  to  the  other  claimants, 
the  vendee  for  the  whole,  payable  to  and  an  action  is  properly  brought  in 
himself,  does  not  extinguish  the  demand  his  name  alone  against  the  agent  to  re- 
fer the  goods  sold,  but  leaves  each  prin-  cover  the  avails  of  the  collection.    Noe 
cipal  to  his  usual  remedy.    Gorlies  v.  v.  Christie,  51  N.  Y.  270. 
Cummings,  6   Cow.  181.     See,  also,  (a)  Bac.  Abr.  Estates,  E.  6* 
Johnson  v.  O'Hara,  5  Leigh,  456.  (b)  5  East,  491. 
Where  one  jointly  interested  with  (c)  3  B.  &  Aid.  689. 


CnAP.   IT.]  JOINT  PRINCIPALS.  35 

cided  the  case  by  an  application  of  the  doctrine  of  ratification. 
It  is  submitted  that  this  application  of  the  doctrine  is  erroneons, 
though  the  decision  itself  majbe  well  supported  by  the  reasoning 
in  Doe  t.  Stcmmersett  {d).  This  case,  which  was  decided  in  the 
same  court  in  1830,  fully  raised  the  question  whether  a  notice  to 
quit,  signed  by  one  of  several  joint  tenants  on  behalf  of  the  others, 
will  determine  a  tenancy  from  year  to  year  or  to  all.  The  court, 
over  which  Lord  Tenterden  presided,  decided  in  the  affirmative. 
It  would  seem  that  his  lordship  had  modified  the  opinion  expressed 
in  OoodtUle  Y.Woodward  {e)  respecting  the  applicability  of  the 
doctrine  of  ratification  in  such  cases.  The  Attorney-General  con- 
tended that  the  notice  was  valid,  on  two  grounds — (1)  that 
the  adoption  of  the  notice  by  the  other  l^sor  *was  equiv-  [25*] 
alent  to  a  prior  command,  and  (2)  that  a  notice  to  quit  by 
one  of  several  joint  tenants  put  an  end  to  the  tenancy  as  to  all. 
The  court  thought  that  the  latter  ground  was  right,  nothing  being 
said  of  the  former.  The  reasoning  of  the  judgment  is  worthy  of 
notice.  Where  joint  tenants  join  in  a  lease,  each  demises  his  own 
share  (/*),  and  each  may  put  an  end  to  that  demise,  as  far  as  it 
operates  upon  his  own  share,  whether  his  companions  will  join 
him  in  putting  an  end  to  the  whole  lease  or  not;  so  that  upon  a 
notice  to  quit  by  one  of  several  joint  tenants,  no  doubt  his  part 
might  be  recovered  if  there  has  been  a  separate  demise.  But 
though  upon  a  joint  lease  by  joint  tenants  each  demises  his  own 
share,  this  is  not  the  only  operation  of  snch  a  lease.  Joint  tenants 
are  not  only  seized  of  their  respective  shares  per  my,  but  also  of 
the  entirety  jp^  totit  {g).  Upon  a  joint  demise  by  joint  tenants 
upon  a  tenancy  from  year  to  year,  the  true  character  of  the  tenancy 
is,  not  that  the  tenant  holds  of  each  the  share  of  each  so  long  as 
he  and  each  shall  please,  but  that  he  holds  the  whole  of  all  so  long 
as  he  and  all  shall  please;  and  as  soon  as  any  one  of  the  joint  ten- 
ants gives  a  notice  to  quit,  he  effectually  puts  an  end  to  that  ten- 
ancy. The  tenant  has  a  right,  upon  such  a  notice,  to  give  up  the 
whole,  and,  unless  he  comes  to  a  new  arrangement  with  the  other 
joint  tenants  as  to  their  shares,  he  is  compellable  so  to  do.  If  upon 
such  a  notice  the  tenant  is  entitled  to  treat  it  as  putting  an  end  to 
the  tenancy  as  to  the  whole,  the  other  joint  tenants  must  have  the 

(rf)  1  B.  &  Ad.  135.  (/)  Co.  litt.  18C a. 

MSupza.  (y)  Litt.  288. 
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same  right.  It  cannot  be  optional  on  one  side,  and  on  one  side 
only  (A).  This  decision  will  render  any  further  recourse  to  the 
reasoning  in  GoodtUle  v.  Woodward  (t)  unnecessary;  but  it  will 
be  noticed  that  the  effect  of  the  terms  of  the  judgment  in  Doe  y. 
Surmnersett  {J)  is  so  wide  as  to  make  it  immaterial  whether  the 
notice  is  given  in  the  names  of  all  the  joint  tenants,  or  simply  in 
the  name  of  a  single  joint  tenant  Proceeding,  then,  upon  the 
principle  that  whatever  one  may  do  in  his  own  right  he  may  do 
Ijy  an  agent,  the  reasoning  of  the  court  in  the  latter  case  would 
support  the  proposition  that  one  of  several  joint  tenants,  of  his 
own  will  and  by  means  of  his  agent,  without  professing  to  act  on 
behalf  of  the  other  joint  tenants,  may  put  an  end  to  the  whole 
tenancy,  provided  either  the  lessee  or  other  lessors  so  wilL 
[26*]  *Whether  this  proposition  would  be  supported  in  its  en- 
tirety has  not  been  determined  {jj),  Jones  v.  Phipps  {k\ 
decided  in  1868,  is  an  authority  for  the  proposition  that  a  notice 
to'quit  given  by  an  agent  of  joint  owners  in  his  own  name  is  good 
provided  he  is  authorized  to  act  on  their  behalf,  whether  the  au- 
thority is  express  or  a  matter  of  inference.  In  a  previous  case, 
Lord  Denman  (Z)  expressed  an  opinion  that  a  mortgagor  could 
not,  as  agent  for  a  mortgagee,  give  a  notice  to  quit  in  his  own 
name.  This  must  now  be  taken  subject  to  the  above  qualification. 
However,  there  can  be  no  doubt  that  if  the  agent  of  one  of  several 
joint  tenants,  who  have  granted  a  demise  f rbm  year  to  year,  is  au- 
thorized by  his  principal  to  give  notice  to  quit  in  the  name  of  all 
the  joint  tenants,  the  notice  is  so  far  valid  as  to  enable  either  the 
lessee  or  other  lessors  to  act  upon  it 

Several  principals  may  employ  the  same  agent  without  incur- 
ring a  joint  liability  —  in  other  words,  without  becoming  liable  as 
partners.*    In  Lindley  on  Partnership  (tw-),  the  learned  author  has 

{h)  Per  Cur.,   Doe  v.  Sammersett,  eral  principab,  the  oommon  employ- 
supra,  ment  creates  a  relation  and  privity 
(t)  Supra.  between  the  prindpaJs,  such  as  will 
(i)  Supra.  sustain  an  action  for  money  had  and  re- 
{jj)  See  Doe  ▼.  Hughes,  7  M.  &  W.  ceived  by  one  against  another  to  recover 
139;  and  Doe.  v.  Foster,  3  C.  B.  215.  moneys  belonging  to  the  former,  paid 
(Je)  L.  B.,  3  Q.  B.  567.  over  by  the  agent  to  the  latter.    Hath- 
({)  Doe  T.  Goldwin,  2  Q.  B.  143, 146.  away  v.  Town  of  Cindnnatus,  62  N.  Y. 
1  As  to  double  agendes,  see  ante,  14,  434. 
note;  post,  335.  (m)  Vol.  I,  p.  59. 
Where  an  agent  is  employed  by  sev- 
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pointed  ont  with  great  clearness  the  salient  distinctions  between 
co-ownerehip  and  partnership.  The  distinctions  are  of  value  in 
an  examination  of  die  law  of  agency,  because  one  partner,  as  such, 
is  an  agent,  actual  or  implied,  of  the  others.  Unlike  partnership, 
co-ownership  is  not  necessarily  the  result  of  agreement,  nor  does 
it  necessarily  involve  community  of  profit  or  of  loss.  So  true  is 
it  that  partnership  is  a  branch  of  the  law  of  agency,  that  when  a 
person  is  sought  to  be  made  liable  on  the  ground  of  his  being  a 
partner,  the  true  test  is  whether  or  not  he  has  constituted  the  other 
alleged  partner  his  agent  in  respect  of  the  partnership  business  {n)} 
So,  too,  one  of  several  tenants  in  common  has  no  power  as  such 
to  appoint  an  agent  for  the  others. 

It  will  be  sufficient  to  cite  but  a  few  cases  in  support  of  the 
above  propositions.  In  Cocpe  v.  JEyre  {o)j  decided  in  1788,  E. 
employed  a  broker  to  buy  a  quantity  of  oil,  and  agreed  with  the 
other  defendants  that  they  should  have  aliquot  parts  of  it  when 
purchased.  E.  was  the  only  purchaser  known  to  the  plaintifEs,  and 
entire  credit  was  given  to  him  alone.  The  purchases  were  made 
on  speculation.  The  price  of  oil  fell,  and  E.  failed.  The  plaint- 
iffs then  brought  an  action  to  recover  the  price  of  the  oil 
*from  all  the  defendants.  A  majority  of  the  court  held  [27*] 
that  E.  alone  was  liable  for  the  amount  The  cases  put  by 
Justice  Gould  show  the  relation  of  the  parties.    A  man  goes  into 

(n)  Bnlter  v.  Sharp,  L.  R.,  1 G.  P.  86;  fonush  the  stock  neoessaiy  to  cany  on 

35  L.  J.,  C.  P.  105.  the  business,  that  the  defendant,  in  the 

'  The  agent  of  a  partnership  is  not  the  name  of  the  licensee,  should  make  all 

agent  of  the  partners  individually,  but  purchases  and  sales  of  such  stock,  should 

of  the  firm  collectively.     Johnston  v.  pay  all  debts  and  expenses  incurred  in 

Blown,  18  La.  Ann.  dSO.  carrying  on  the  business  out  of  the  pro- 

On  the  trial  of  a  defendant  charged  oeeds  thereof,  and  that  for  his  services 

with  selling  intoxicating  liquor  without  and  the  rent  of  his  building,  he  should 

a  license,  in  less  quantity  than  a  quart  at  receive  all  the  profits  of  the  business,  ex- 

a  time,  the  evidence  showed  that  the  oept  a  certain  sam  per  diem^  which  was 

defendant,  who  was  the  owner  of  the  to  be  paid  to  the  licensee.    Held^  thai 

premises  where  the  sale  was  made,  had  by  the  terms  of  the  agreement  the 

made  such  sale  puxsuant  to  and  in  com-  licensee  and  defendant  became  as  be- 

plianoe  with  the  terms  of  a  written  con-  tween  themselves,  not  partners,  but 

tract  entered  into  by  the  def  endxmt,  who  principal  and  agent,  and  that  such  sale 

had  no  license,  and  another  who  had  a  was  protected  by  such  license.    Eeiser 

license,  whereby  the  defendant  demised  t.  The  State,  58  Ind.  379. 

the  premises  to  the  licensee  for  a  saloon,  (o)  1  H.  Bl.  37. 
upon  condition  that  iiie  licensee  should 
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Yorkshire  to  buy  as  many  horses  as  he  can  collect,  or  a  limited 
number,  and  agrees  with  a  friend  that  he  shall  have  two;  or  a 
man  is  about  to  buy  a  tun  of  wine,  and  agrees  that  a  friend  shall 
have  a  hogshead.  It  surely  cannot  be  contended  that  this  could 
make  tlie  friend  in  either  supposition  a  joint  contractor,  to  subject 
him  upon  failure  of  the  other  to  pay  for  the  whole  bargain.  In 
an  earlier  case  it  had  been  laid  down  by  Lord  Mansfield  that  it 
would  be  most  dangerous  if  the  credit  of  a  person  who  engages 
for  a  fortieth  part,  for  instance,  should  be  considered  as  bound  for 
all  the  other  thirty-nine  parts  (p), 

Oibson  V.  Lujpton  (q)  is  a  later  decision  of  the  Court  of  Com- 
mon Pleas.  A.  and  B.  ordered  an  undivided  parcel  of  goods; 
each  was  to  pay  for  his  own  share.  The  freight  and  charges  were 
actually  so  paid,  and  the  cargo  upon  its  arrival  was  equally  divided 
before  it  was  warehoused.  No  partnership  had  existed  between 
them  antecedent  to  this  period.  The  strongest  fact  in  support  of 
the  contention  that  the  defendants  purchased  on  their  joint  account 
was  the  plaintiflPs  reply  to  the  original  order,  signed  by  both 
defendants,  that  a  purchase  had  been  made  on  their  joint  account. 
On  the  other  hand,  it  was  provided  in  the  same  order  that  pay- 
ment was  to  be  made  by  each  of  the  defendants.  Upon  these 
facts  it  was  held  that  the  defendants  were  not  jointly  liable  for 
the  whole  amount. 

In  Ificholson  v.  Ricketts  (r),  a  decision  of  the  Court  of  Queen's 

Bench  in  1860,  the  defendants,  merchants  in  London,  entered 

into  a  contract  with  S.  and  Co.,  merchants  at  Buenos  Ayres,  for 

the  purpose  of  carrying  on  certain  exchange  operations.    S.  and 

Co.  were  periodically  to  draw  bills  on  the  defendants  to  be  accepted 

by  them,  then  put  the  proceeds  in  the  bank,  and  so  profit  by  the 

rate  of  exchange.    S.  and  Co.  were  also  periodically  to  remit  and 

redraw  other  bills  on  the  defendants  to  the  same  amount;  the 

proceeds  of  this  operation  to  be  applied  to  a  common  fund,  it  be- 

^^S  Agi*^  ^^^  there  should  be  a  community  of  profit  and  loss 

between  them.    S.  and  Co.  drew  bills  on  the  defendants  and  sold 

them,  in  conformity  with  the  arrangement;  but  the  defend- 

[28*]  ants  refused  to  accept  them.     The  present  action  *was 

brought  to  establish  the  liability  of  the  defendants  upon 

(p)  Hoare  v.  Dawes,  1  Doug.  371.  (r)  1  L.  T.  Rep.,  N.  S.  54;  2  EU.  & 

{g)  9  Bing.  297.  EU.  497. 
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the  billd,  on  the  ground  that  there  was  a  partnership  existing  be- 
tween S.  and  Co.  and  the  defendants.  The  conrt  was  unanimoas 
in  giving  judgment  for  the  defendants.  It  is  a  well-known  prin- 
ciple of  the  law  of  partnership  that,  in  order  to  bind  a  partnership 
bj  an  act  done  by  anotlier  member  of  the  partnership  in  the  way 
of  drawing  or  accepting  a  bill,  such  partner  must  have  an  express 
or  implied  authority  so  to  bind  his  fellow  partner.  In  ordinary 
cases  of  mercantile  partnership  there  is  no  need  of  such  express 
authority,  as  the  law  implies  it.  So,  also,  if  from  the  nature  of 
the  partnership  it  is  apparent  that  drawing  bills  by  the  members 
is  essential,  authority  in  each  partner  to  draw  them  will  be  im- 
plied. Although  there  was  a  partnership  in  one  sense,  S.  and  Co. 
had  no  authority  to  bind  the  defendants  with  the  obligation  of 
accepting  these  bills,  still  less  to  hold  out  to  the  world  that  they 
had  authority  to  do  so  («).  Hence,  where  A.,  B.  and  C.  are  in 
partnership  and  arrange  that  C.  shall  draw  bills  in  his  own  name 
on  A  and  B.,  it  cannot  be  said  that  C.'s  signature  to  such  bills 
binds  the  others  (t).  Part-owners  by  the  joint  employment  of  a 
ship  become  partners  in  respect  of  the  adventure  (u).  But  one 
part-owner  cannot,  without  the  common  consent  of  the  owners, 
insure  the  shares  of  the  other  part-owners,  so  as  to  make  the  in- 
surance a  charge  upon  the  joint  proceeds,  unless  the  sliip  is  part- 
nership property  (a?). 

Each  of  several  co-owners  of  a  thing  can  only  sell  or  authorize 
the  sale  of  his  own  interest  in  that  thing,  but  all  the  co-owners 
may  combine  to  sell  or  authorize  the  sale  of  the  whole  thing  (y). 
There  is,  again,  nothing  which  precludes  several  co-owners  from 
jointly  retaining  a  solicitor  to  bring  or  defend  an  action  relating 
to  their  common  property.  "Whether  they  have  done  so  or  not 
depends  upon  the  circumstances  of  the  particular  case  {z). 

The  question  often  arises  whether  persons  who  combine  to  carry 
out  certain  plans  or  schemes  are  joint  principals  in  any  transac- 
tion. The  rules  governing  the  liability  of  committeemen,  pro- 
jectors,  and   the    like,  do   not  differ  in   principle  from   the 

{$)  Per  €k)ckbani,  C.  J.,  ibid.  (m)  Bovlll  y.  Hammond,  6  B.  &  C.  149. 

(t)  See  per  Crompton,  J.,  ibid.;  and  {x)  Lindsay  v.  Gibbs,  28  L.  J.,  Ch. 

Re  the  Adansonia  Fibre  Company  (lim-  692;  Hooper  y.  Lusby,  4  Camp.  66. 

ited);  Miles  and  Co.'b  claim,  31  L.  T.  {y)  Eeay  y.  Fenwick,  1  C.  P.  Diy. 

Bep.,  N.  S.  9;  L.  R.,  9  Ch.  App.  635;  745. 

43  L.  J.,  Ch.  732.  W  Ibid, 
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[29*]  oixii*Dary  rules  by  which  a  question  of  liability  upon  a  con- 
tract is  determined.  Thus,  in  an  action  against  commis- 
sioners to  recover  the  value  of  certain  maps  and  plans  which  had 
been  ordered  by  their  secretary,  Chief  Justice  Tindal  directed  the 
jury  that  the  question  for  their  consideration  was,' whether  the 
work  in  question  had  been  done  on  the  credit  of  the  defendants, 
either  upon  an  express  or  an  implied  contract  {a)} 

In  another  case,  Zake  v.  Ihike  of  Argyle  (b)y  the  Court  of 
Queen's  Bench  drew  a  distinction  between  acts  done  by  a  company 
in  execution  of  their  project,  and  acts  done  by  those  who  held 
meetings  preliminary  to  the  formation  of  the  company,  and  pointed 
out  that  when  persons  meet  to  prepare  the  measures  necessary  for 
calling  the  company  into  existence,  attendance  at  such  meetings, 
and  concurrence  in  the  measures  there  passed,  might  be  strong 
evidence  that  any  individual  then  present  and  taking  part  in  the 
proceedings  held  himself  out  as  a  paymaster  to  all  who  executed 
their  orders. 

In  Reynell  v.  Lewis  (<?),  the  Lord  Chief  Baron  directed  the  jury 
to  consider  whether  the  defendant  had  become  a  provisional  com- 
mitteeman; and  if  he  had,  whether  by  taking  on  him  that  char- 
acter and  afterwards  acting  in  the  affairs  of  the  company  as  he 
had  done,  he  had  authorized  the  solicitor,  secretary,  or  any  member 
of  the  committee,  to  hold  him  out  to  the  world  as  personally  re- 
sponsible for  the  reasonable  and  necessary  expenses  incurred  in 
forming  such  a  company  and  on  its  behalf;  and  if  so,  then  whether 
the  work  was  done,  and  the  credit  given,  on  the  faith  of  his  being 
so  personally  responsible.  With  this  direction,  which  met  with 
the  approval  of  the  Court  of  Exchequer,  the  Court  of  Queen's 
Bench  fully  agreed  {d)} 

(a)  Wood  V.  Duke  of  Argyle,  6  M.  &  istered,  and  the  affairs  of  which  were 

Q.  928.  put  under  the  authority  of  a  managing 

>  See,  also,  Gross  v.  Williams,  7  H.  &  committee.     He  aooepted  shares  and 

N.  675;  Burls  y.  Smith,  7  Bing.  705.  paid  a  deposit  on  them;  but  did  no 

(h)  6  Q.  B.  477.  further  act    The  scheme  was  aban- 

(c)  15  M.  k  W.  519.  .  doned:  Held,  that  on  these  fects  he  wad 

(d)  Bailey  t.  Macaulay,  13  Q.  B.  815.  not  liable  to  a  creditor  for  business  done 
*  See,  also,  Doubleday  t.  Muskett,  7  under  the  orders  of  the  managing  oom- 

Bing.  110.  mittee  towards  completing  the  projected 

A.  was  a  member  of  the  provisional  undertaking  and  converting  the  assod- 

committee  of  a  prcjected  railway  com-  ation  into  a  regular  company,  and  con- 

pany,  which  had  been  provisionally  reg-  sequently  he  was  not  liable  as  a  oontnb- 
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An  opinion  at  one  time  prevailed  that  the  mere  fact  of  consent- 
ing to  insert  his  name  in  the  prospectus  as  a  provisional  commit- 
teeman would  render  a  man  liable  upon  all  contracts  entered  into 
by  or  on  behalf  of  such  provisional  committee.  This  is  not  strictly 
correct  With  reference  to  this  opinion  it  was  observed  by  Lord 
Denman  in  Bailey  v.  Maeaulay  {e\  that  while  the  status  of  pro- 
visional committeemen  was  thought  in  itself  to  create  liability,  it 
was  evidently  important  to  prove  the  period  at  which  a  de- 
fendant was  first  invested  with  that  cha*racter.  But  when,  [30*] 
on  a  fuller  consideration,  the  liability  was  recognized  as 
arising  from  a  contract  to  be  inferred  from  giving  orders  for  the 
goods  or  services,  the  inquiry  was  no  longer,  "  When  did  he  be- 
come a  committeeman?"  but ''  When  did  he  take  a  part  in  giving 
such  orders?" 

In  Horaley  v.  Bell  {f\  which  was  decided  in  1778,  an  Act  of 
Parliament  which  had  been  passed  to  make  a  brook  navigable 
named  the  defendants,  amongst  other  commissioners,  to  put  the 
Act  in  operation,  with  power  to  borrow  money.  The  defendants, 
being  the  acting  commissioners,  employed  the  plaintiffs  to  do  dif- 
ferent parts  of  the  works,  and  such  of  the  commissioners  as  were 
present  at  the  several  meetings  made  orders  relative  thereto. 
Everyone  of  them  was  present  at  some  of  the  meetings,  but  no  one 
of  them  was  present  at  all  the  meetings.  The  fund  proved  insuffi- 
cient, and  the  court  was  asked  to  decide  whether  the  defendants 
were  personally  liable.  The  j udges,  viz..  Lord  Chancellor  Bathurst, 
assisted  by  Justices  Grould  and  Ashurst,  held  that  the  commis- 
sioners who  acted  under  the  trust  were  personally  liable  to  all  the 
contracts,  as  well  those  which  were  made  at  the  meetings  when 
they  were  not  present  as  at  the  others,  and  observed  that  the  de« 
fendants  had  power  to  borrow  money,  and  ought  to  have  taken 
care  to  be  provided. 

In  Flemyng  v.  Hector  {ff\  decided  in  1836,  a  club  wis  formed 
subject  to  the  rule  that  a  certain  entrance  fee  and  subscription 
should  be  payable,  and  that  a  committee  should  "  manage  the 
affairs  of  the  club."  The  present  action  was  for  wines  supplied 
to  the  club  before  its  dissolution.    The  defendant  was  a  member 

utoiy  under    the   Winding-up   Acts.        (/)Amb.  770. 
Bri^t  V.  Hutfcon,  3  H.  L.  C.  341.  {g)2U.&  W.  172. 

(e)  Sapra. 
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who  had  daly  paid  his  sabscription  and  entrance  fee.  At  the  trial 
Lord  Abinger  directed  a  verdict  for  the  plaintiff,  reserving  leave 
to  enter  a  nonsnit,  being  of  opinion  that  such  institutions  were  of 
the  nature  of  partnerships,  and  subject  to  the  same  incidents,  so 
far  as  concerned  the  authority  of  the  committeemen.  When  the 
question  came  on  for  argument  before  the  fulL  court,  his  Lordship 
expressed  the  contrary  opinion,  in  which  the  other  judges  con- 
curred, and  a  rule  to  enter  a  nonsuit  was  made  absolute.  Hie  main 
ground  upon  which  the  decision  rested  was  that  the  plaintiff  could 
not  recover  unless  he  showed  that  the  contract  upon  which  he  sued 
was  made  by  a  person  authorized  to  contract  on  behalf  of  the 
defendant.  The  question,  as  Baron  Parke  observed,  was 
[31*]  whether  there  was  sufficient  evidence  to  go  to  the  *jury  to 
satisfy  them  that  the  person  who  actually  ordered  the  goods 
was  the  authorized  agent  of  the  defendant  in  making  the  contract. 
That  really  is  the  question  in  all  cases  of  this  kind,  in  all  cases  of 
principal  and  agent  or  master  and  servant — whenever  the  con- 
tract is  not  made  personally  by  the  defendant 

This  decision  was  acted  upon  in  1841,  in  Todd  v.  Emly  (A), 
where  the  evidence  was  that  a  club  was  formed,  and  a  fund  sub- 
scribed which  was  to  be  administered  by  a  committee.  It  was 
held  that  the  committee  must  be  supposed  to  have  agreed  to  do 
that  which  the  subscribers  to  the  club  had  power  themselves  to  do 
—  that  was  to  administer  the  fund  of  the  club  so  far  as  it  went, 
and  not  to  deal  on  credit,  except  for  such  articles  as  it  might  be 
immediately  necessary  for  them  to  have  dealt  for  on  credit.  An 
attempt  to  bring  the  case  within  the  principle  of  Horaley  v. 
Bell  {%)  failed,  inasmuch  as  there  was  no  common  purpose  shown 
of  dealing  on  credit  for  such  articles  as  were  the  subject  of  the 
action.^ 

(^)  7  M.  &  W.  427;  [S.  C.  8  id.  505.]  provided  Qiat  certain  weekly  payments 

({)  Snpra.  should  be  maile  by  the  members  to  the 

>  By  the  roles  of  a  ooal-dub  (duly  oer-  secretary,  who  were  to  be  entitled  at  the 

tified),  provision  was  made  for  the  ap-  end  of  12  weeks  to  receive  half  a  ton  of 

pointment  of  a  chairman,  secretary  and  coal  for  each  share  held  by  them.    It 

treasurer,  the  latter  of   whom  was  to  was  farther  provided  that  the  secretary 

receive  all  moneys  taken  in  by  the  sec-  should,  on  the  requisition  of  the  mem* 

retary,  and  to  pay  the  coal  merchant  as  bers  present  at  a  meeting,  apply  for 

soon  after  every  delivery  of  coal  as  he  tenders  to  such  coal  merchants  as  they 

should  receive  an  order  signed  by  the  should  direct;  that  when  a  tender  wa3 

secretaiy  and  chairman.    It  was  tken  accepted  at  the  following  meeting,  the 
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Where  an  anthoritj  is  given  to  a  number  of  agents,  a  question 
may  arise  with  regard  to  the  proper  mode  of  executing  such  au- 
thority.   The  difficulty  here  referred  to  relates  only  to  cases  gov- 

secretaiy  should  agree  with  the  mer-  must  be  taken  to  have  been  made  on 
duint  for  the  required  supply,  the  coal  to  their  credit,  and  consequently  the  de- 
be  paid  for  on  the  next  Thursday  night  fendant,  as  a  member  of  the  dub,  was 
after  each  deliveiy,  by  an  order  on  the  liable  (Flemyng  y.  Hector  and  Todd  y. 
iieasurer,  signed  by  the  secretaiy  and  Emly,  distinguished).  Cockerell  y.  Au- 
chairman.  The  plaintiff  being  tendered  compte,  2  C.  B.  (N.  S.)  440. 
to  supply  the  club  with  about  100  tons  Where  goods  are  ordered  by  one  mem- 
of  ooal  at  236.  per  ton,  the  secretary  ber  of  a  club  for  the  benefit  of  all,  every 
prepared  an  agreement  for  *'  100  tons,  member,  who  either  concurs  in  the  or- 
more  or  less,"  at  that  price,  which  was  der  or  subsequently  assents  to  it,  is  li- 
rigned  by  himself  and  the  plaintiff,  buti  able,  although  the  member  who  or- 
tluongh  the  default  of  the  secretary,  dered  the  goods  is  made  the  debtor  in 
there  were  not  suffident  funds  in  the  the  plaintiff's  books,  and  the  bill  is  sent 
treasoxy  to  pay  for  them:  Held,  that  to  him,  unless  it  dearly  appears  that 
the  secretaiy  was  the  mere  servant  of  the  the  plaintiff  meant  to  give  credit  to  that 
general  body,  and  must  be  taken  to  member  only.  Delauny  y.  Strickland, 
haye  acted  in  that  capadty  in  giying  2  Stark.  416. 

the  order  for  the  cool;  that,  as  the  club  Clubs  are  not  partnerships  or  assoda- 
neyer  parted  with  their  control  over  the  tions  within  the  meaning  of  the  pro- 
money  in  the  hands  of  the  treasurer,  or  vision  ol  the    joint  stock  companies 
aothoiized  the  secretaiy  to  expend  it.  Winding-up  Acts.     In  re  St.  James 
bat  gave  him  authority  to  onler  the  coal  Club,  2  De  6.  M.  &  6.  383. 
for  (hem,  and  did  not  furnish  him  with  Where  it  was  proved  that  the  def end- 
funds  to  pay  for  them,  but  authorized  a  ant  had  contributed  to  the  funds  of  a 
contract  on  credit,  the  contract  so  made  building  sodety,  and  had  been  present 
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ernod  by  tlie  general  rales  of  law  regalating  the  execntion  of  a 
joint  anthorlty.  A  distinction  must  be  made  in  this  respect  be- 
tween pnblic  and  private  agency.  In  the  latter  case  it  is  a  rnle  of 
the  common  law  that  where  an  authority  is  given  to  two  or  more 
persons  to  do  an  act,  the  act  will  not  bind  the  principal  nnless  all 
concur  in  doing  it.^  Thns  it  is  said  in  Coke  upon  Littleton  (a)j 
that  if  joint  attorneys  were  appointed  to  receive  livery  for  another, 
and  livery  and  seisin  were  made  to  one  of  them  in  the  name  of 
both,  this  would  be  clearly  void,  unless  the  authority  was  joint  and 
several,  because  they  had  but  a  bare  authority,  both  in  law  mak- 
ing but  one  attorney.  So  it  is  laid  down  that  in  considering 
whether  the  authority  of  two  or  more  joint  agents  survives  upon 
the  death  of  one  of  them,  we  must  note  there  is  a  diversity  be- 
at a  meeting  of  the  society,  and  aparly  CommisBioneiB  v.  I^cky,  6  S.  &  R.  166; 
to  a  resolution  that  certain  hooaea  hi  re  Tompike  Road,  5  Binn.  481. 
should  be  built,  it  was  AeW  that  this  Where  a  commission  vests  power  in 
made  him  hable  to  an  action  forwork  two,  without  words  of  survivorahip,  and 
done  in  building  those  houses,  without  one  of  them  dies,  unless  there  isasub- 
proof  that  he  had  any  actual  interest  in  sequent  recognition  by  the  principal  of 
them  or  in  the  land  on  which  they  were  the  survivor  as  agent,  his  acts  wiU  not 
buUt  Braittwaite  V.  Skofidd,  9  B.  &  bind  the  principal.  Hartford  Fire  Ins. 
Q  ^2^  Co.  V.  Wilcor,  supra. 

In  order  to  hold  a  member  of  an  un-  Where  one  of  two  joint  agents  ap- 

incoiporated  religious  society  responsi-  pointed  to  take  charge  of  the  business 

ble  for  its  debts,  it  must  be  shown  that  of  the  principal  for  a  specified  time,  be- 

such  member  in  some  way  sanctioned  comes  incapacitated,  the  business  cannot 

or  acquiesced  in  their  creation.    Devoss  be  performed  bj  the  other  alone  with- 

V.  Gray,  22  Ohio  St.  169.     See,  also,  out  the  principal's  consent,  and  the  lat- 

Ridgely  v.  Dobson,  3  W.  &  8.  118;  ter  haa  a    rifl^t  to    discontinue    the 

Sproat  v.  Porter.  9  Mass,  300.  tigency.    Salisbury  v.  Brisbane,  supra. 

.  iTothe  same  point,  see  Cedar  Rapids,  The  authority  in  amatterof  a  private 

ete.  R.  R.  Co.  V.  Stewart,  25  Iowa.  115;  nature,  may,  however,  be  given  in  such 

Low  v.  Perkins,  10  Vt^   532;  Towne  terms  as  to  authorize  a  several  execu- 

V.  Jaquith,  1  Mass.  46  (arbitrators);  tion  or  an  execution  by  a  majority  or 

Green  v.  Miller,  6  John.  39  (arbitrators);  other  number.  Hawley  v.  Keeler,  supra; 

Heard  v.  March,  12  Cush.  580;  Kupfer  Cedar  Rapids,  etc  R.  R.  Co.  v.  Stewart, 

v.Inhabitantsof  South  Parish,  12  Mass.  Bupra;  and  in  the  absence  of  express 

185;  Osgood  v.  Franklin.  2  Johns.  Ch.  words,  if  the  power  is  exercised  under 

19;  Franklin  v.  Osgood,  U  John.  527;  drcamstanoes  justii^g  the  inference 

Salisbury  V.  Brisbane,  161  N.  Y.  617;  that  the  principal  intended  that  less  than 

Hawley  V.  Keeler,  53  N.  Y.  114;  Sin-  the  wholenumber  might  act,  he  is  bound 

dair  v.  Jackson,  8  Cow.  543;  Hartford  to  those  who  have  dealt  with  the  agents 

Fire  Ins.  Co.  v.  Wilcox,  57  111.  180;  acting  upon  such  inference.    Hawley  v. 

Peter  v.  Beverly,  10  Pet   532,  564;  Keeler,  supra. 

Johnston  v.  Bingham,  9  W.  &  S.  56;  (a)  Page  496. 
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tween  a  naked  trust  or  authority  and  one  coupled  with  an  estate 
or  interest/  as  well  as  between  authorities  created  by  the  party  for 
private  causes,  and  authority  created  by  law  for  the  execution  of 
justice.  Hence,  if  a  man  give  a  letter  of  attorney  to  two,  to  do 
any  act,  and  one  of  them  die,  the  survivor  shall  not  do  it;  but  if 
a  venire  faciae  be  awarded  to  four  coroners  to  impanel  and  return 
a  jury,  and  one  of  them  die,  yet  the  others  shall  execute  and  re- 
turn the  same.  So  if  a  charter  of  feoffment  were  made,  and  a  let- 
ter of  attorney  to  four  or  three  jointly  or  severally  to  deliver 
seisin,  two  of  them  could  not  make  livery;  *whereaa,  if  the  [38*] 
sheriff  upon  a  capias  directed  to  him  made  a  warrant  to 
four  or  three  jointly  or  severally  to  arrest  the"  defendant,  two  of 
them  might  arrest  him,  because  it  is  for  the  execution  of  justice, 
which  is  jpro  bono  pvilicOy  and  therefore  shall  be  more  favoura- 
bly expounded  than  when  it  is  only  for  private  ends,  according  to 
the  maxim,  ^^Jurapvblica  ex  jprivaio  promiacue  decidi  non  de- 
Imt''  {a\ 

In  Brown  v.  Andrew  (J),  eic^ht  persons  were  appointed  as  a 
mana^ng  committee  by  a  provisional  committee  of  a  projected 
line.  They  were  directed  to  take  the  most  energetic  measures  for 
carrying  out  the  undertaking.  No  authority  was  given  to  any 
number  less  than  the  whole  to  act  as  a  quorum.  Six  of  the  eight 
members  employed  the  plaintiff  to  take  an  account  of  the  traffic 
Upon  an  action  for  work  and  labour  done  being  brought  against 
one  of  the  provisional  committee,  the  question  for  the  decision  of 
the  court  was  whether  the  authority  vested  in  the  eight  had  been 
properly  executed.  The  court,  consisting  of  Lord  Denraan,  Pat- 
teson,  Coleridge,  and  Wightman,  JJ.,  maintained  the  general  rule 
of  law,  being  of  opinion  that  the  authority  was  joint  only.  Judg- 
ment was  therefore  given  for  the  defendant. 

The  strict  rule,  that  a  joitit  and  several  authority  will  be  strin- 
gently construed,  has  in  recent  times  been  somewhat  relaxed. 
Thus,  in  the  old  law  books  it  was  said  that,  if  a  letter  of  attorney 
to  make  livery  of  seisin,  conjunctim  et  diversim^  be  made  to  three, 
and  two  of  them  make  livery,  the  third  being  absent,  it  is  not 

^  Where  the  power  is  ooapled  with  Franklin  v.  Osgood,  14    John.   527, 

an  interest,   it  may  be  executed  by  553. 

the  snrviTor.    Peter  v.  Beverly,  supra;  (a)  Go.  latt.  181  b. 

Osgood  V.  Franklin,  2  Johns.  Ch.  19;  (&}  18  L.  J.,  Q.  B.  153. 
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good,  for  tills  is  not  conjunctim  or  diyunctim  ((?).  In  Onthrie  v. 
Armstrong  (d)j  decided  in  1822,  a  power  of  attorney  given  to  fif- 
teen persons  jointly  or  severally  was  executed  by  four  of  them ; 
this  was  held  to  be  a  sufficient  execution  of  the  power:  Abbott, 
C.  J.,  whilst  acknowledging  the  correctness  of  the  old  authorities, 
declined  to  extend  the  rule  to  any  new  cases. 

Where  the  authority  is  of  a  public  character,  the  argument  ah 
mconvenientid  has  been  admitted  in  support  of  the  validity  of 
acts  done  by  order  of  less  than  all  tlie  persons  authorized  to  con- 
cur (e).  In  Wttnell  v.  Gartham  (/*),  Lawrence,  J.,  states  it  as  a 
general  principle  that  where  a  body  of  persons  is  to  do  an  act,  the 

majority  of  that  body  will  bind  the  rest;  and  in  Grindley 
[84*]  V.  ^Barker  (^),  after  an  elaborate  judgment,  it  was  decided 

by  the  court,  consisting  of  Chief  Justice  Eyre,  and  Jus- 
tices Buller,  Heath,  and  Book,  that  if  a  power  of  a  public  nature 
be  committed  to  several,  all  of  whom  meet  for  the  purpose  of 
executing  it,  the  act  of  the  majority  will  bind  the  minority.  "  It 
seems  to  me,"  said  Mr.  Justice  Buller,  "that  the  authority  of  Co. 
Litt.  181  b,  if  we  went  no  further,  is  decisive;  because  it  is  there 
said  in  express  terms  that  in  matters  of  public  concern  the  voice 
of  the  majority  shall  govern.  .  .  .  Not  a  single  case,  not  a  dictum 
has  been  quoted  on  the  other  side  of  the  question."  ^ 

(c)  Viner'B  Abridgr.  "  Attorney,"  B.  When  the  by-laws  of  a  private  cor- 
7;  and  see  Com.  Dig.  "Attorney/*  C.  poration  confer  upon  the  directors  power 
11;  and  Go.  Litt  supra.  to  act  in  behalf  of  the  corporation, 
(cQ  5  B.  &  Aid.  628.  without  special  limitation  as  to  the  man- 
(e)  Rex  V.  Beeston,  8  T.  R.  592,  per  ner,  a  mojoriiy  may  act,  within  the 
LordEenyon,  C.  J.;  and  see  Attorney-  scope  of  the  authority  given  to  the 
General  y.  Davy,  2  Atk.  212.  board  and  bind  the  corporation,  either 
(/)  6  T.  R.  398.  '  where  there  is  a  consultation  of  all  to- 
(g)lB.  &  P.  229.  gether,  and  a  concurrence  of  a  majority, 
'  To  the  same  point,  see  Towne  y.  Ja-  or  where  there  is  a  regular  meeting  at 
quith,  6  Mass.  46;  Green  y.  Miller,  6  which  all  might  be  present,  and  a  ma- 
John.  d9;  /n  re  Turnpike  Road,  5  Binn.  jority  actually  attend,  and  act  by  a  ma- 
481;  Commissioneis  y.  Lecky,  6  S.  &  R.  jor  vote.    Despatch  Line  of  Packets  y. 
166;   Ex  parte  Rogers,   7  Cow.  526;  Bellamy  Manufg.  Go.  12  N.  H.  205. 
Caldwell  y.  Harrison,  11  Ala.  755;  Jew-  See  Ang.  ft  Ames  on  Corp.,  §  499; 
ett  y.  Town  of  Alton,  7  N.  H.  253;  Dill.  Mun.  Coip.  §  221,  and  note. 
Soens  y.  City  of  Racine,  10  Wis.  271. 
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Sect.  1.  —  2^6  Delegation  of  Original  Authority. 
Delegation,  in  the  sense  assigned  to  the  term  at  the  common  law, 
means  the  act  of  investing  one  or  more  persons  with  authority  to 
do  some  act  or  acts.  The  term  is  applicable  not  only  to  cases 
where  the  person  who  delegates  has  himself  authority  in  his  own 
right  to  do  the  act  the  performance  of  which  he  delegates  to  an- 
other,  but  also  to  those  cases  where  the  person  who  delegates  has 
only  a  delegated  and  not  an  original  authority  to  do  that  whidi 
he  delegates  to  another.  In  other  words,  the  appointment  of  a 
oub-agent  by  an  agent,  no  less  than  that  of  an  agent  by  a  prin- 
cipal, inrolves  a  delegation  of  authority.    An  authority  or  power, 
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theoy  is  either  original  or  it  is  delegated.  Where  the  authority  is 
original,  the  general  maxim  of  the  law  of  England  applies, 
[3rt*]  that  whatever  a  person  maj  do  of  his  own  *right,  he  may 
do  by  another,  "Where,  on  the  other  hand,  the  authority 
in  question  is  a  delegated  authority,  the  well-known  rule  is  that 
such  an  authority  cannot  itself  be  delegated.  Both  rules,  as  will 
be  seen  hereafter,  are  subject  to  modifications  and  exceptions. 

The  main  features  of  the  distinctions  now  recognized  in  our 
courts  of  law  with  regard  to  the  right  of  delegation  possessed  by 
any  individual,  were  recognized  at  an  early  date.  Thus  Lord 
Chief  Baron  Corny ns  sums  up  the  result  of  the  authorities  in  the 
rule,  that  in  all  cases  where  a  man  has  a  power,  as  owner  or  in 
his  own  right,  to  do  a  thing,  he  may  do  it  by  attorney  (a);  but  if 
the  authority  is  personal  to  himself,  it  cannot  be  delegated  (ft). 
A  later  writer  makes  the  same  distinction,  though  somewhat  more 
fully.  One  who  has  an  authority  to  do  an  act  for  another  must 
execute  it  himself,  and  cannot  transfer  it  to  another,  because  it  is 
a  trust  and  confidence  reposed  in  the  party;  it  cannot  be  assigned 
to  a  stranger  (<?).  But  he  fails  to  bring  out  as  clearly  as  the  Lord 
Chief  Baron  has  done,  the  important  distinction  involved  in  the 
phrase  "  in  his  own  right,"  which  is  convenient  for  many  purposes, 
though  it  does  not  accurately  mark  off  the  limits  of  the  power  of 
delegating  authority  possessed  by  an  individual. 

Where,  then,  the  authority  is  original,  and  not  derivative,  the 
exceptions  to  the  rule  allowing  full  power  of  delegation,  may  be 
ranged  under  two  heads.  There  can  be  no  delegation  of  the  per- 
formance: 

(1)  Of  an  illegal  act;  1 

(2)  Of  an  act  of  a  personal  nature. 

(a)  Com.  Dig.  "  Attorney,"  C.  1.  Where  a  railroad  agent,  under  orders 

(b)  Ibid.,  C.  3;  and  9  Co.  76  a.  from  the  superintendent  to  deliver  no 
{e)  Bac.  Abr.  "  Authority,"  D.  goods  consigned  to  persons  who  had 
'  **  If  the  servant  commit  a  trespass  abandoned  the  country  and  gone  into 

by  the  command  or  encouragement  of  the  federal   lines,  refused  to   deliver 

his  master,  the  master  shall  be  guilty  of  goods  to  the  order  of  such  a  consignee, 

it,  though  the  servant  is  not  thereby  ex-  it  was  held  to  be  a  conversion  for  which 

cused,  for  he  is  only  to  obey  his  master  the    agent    was    individually    liable, 

in  matters  that  are  honest  and  lawful.'*  Elmore  v.  Brooks,  supra. 
1  Black.  Com.  430;  Elmore  v.  Brooks,       See,  also,  Trist  v.  Child,  21  Wall.  441 

6   Heisk.  45;   Brown  v.  Howazd,  14  (an  agreement  for  the  sale  of  the  infla- 

Johns.  120.  enoe  and  exertions  of  a  lobby  agent). 
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In  the  celebrated  case  of  Collins  v.  Blantem  (df),  decided  by 
the  Conrt  of  Common  Pleas,  Chief  Justice  Wilmot,  in  delivering 
the  judgment  of  the  court  upon  the  question  of  illegality,  said: 
"This  is  a  contract  to  tempt  a  man  to  transgress  the  law,  and  do 
that  which  is  injurious  to  the  community;  it  is  void  by  the  com- 
mon law;  and  the  reason  why  the  common  law  says  such  contracts 
are  void  is  for  the  public  good.  You  shall  not  stipulate  for  in- 
iquity. All  writers  upon  our  law  agree  in  this:  no  polluted  hand 
shall  touch  the  pure  fountains  of  justice.  Whoever  is  a  party  to 
an  unlawful  contract,  if  he  have  once  paid  the  money  stipulated 
to  be  paid  in  pursuance  thereof,  he  shall  not  have  the  help 
of  a  *court  to  fetch  it  back  again.  You  shall  not  have  a  [37^] 
right  of  action  when  you  come  into  a  court  of  justice  in  this 
unclean  manner  to  recover  it  back."  As  pointed  out  by  the  same 
learned  judge,  this  is  substantially  an  expression  of  the  maxims 
of  the  civil  law:  "  Q^od  turpi  ex  causa  promissum  est^  veluti  si 
guts  homicidium  vel  sacrilegium,  se  promittat,  non  valet "  {e). 
^Bei  turpis  nullum  mandattim  est^^  {f),  ^^ Illud  quoque 
mandatum  non  est  6bligatoriu/m,  qxiod  contra  honos  mores  est; 
veluti  si  Titius  de  furtOy  avt  de  damnojhciendo^  a/ut  de  injuria 
faeienda  inandet  tibi  "  (^).    To  the  same  effect  are  the  remarks 

Authority  of  an  agent  to  do  an  illegal  presumptively  lawful,  that  the  servant 

or  immoral  act  will  not  be  presumed,  has  the  burden  of  showing  a  lawful  rea- 

bat  must  be  proved.    Gokey  v.  Knapp,  son  for  refusing  to  obey  them.    Chicago 

44  Iowa,  32;  Marsh  v.  South  Carolina  &  N.  W.  R'y  Co.  v.  Bayfield,  37  Mich. 

R.  R.  Co.  56  Ga.  274;  Amot  v.  Pittston,  205. 

etc.  Coal  Co.  2  Hun.  691;  S.  C,  Thomp.  Where  by  statute  the  signing  and  de- 

k  C.  143.  liveiy  of  a  contract  on  Siyiday  are  void, 

See,  also,  State  v.  Mahoney,  2-3  Minn,  because  in  violation  of  a  penal  statute, 

181 ;  Parker  v.  State,  4  Ohio  St.  563.  the  signing  and  delivery  of  a  promisRoiy 

Thus,  where  an  agent,  for  the  loan-  note  on  Sunday  cany  with  it  no  implied 

ing  of  money,  lent  it  at  usurious  rates,  authority  to  the  third  person  to  whom 

it  was  Tield  that  he  would  not  be  pre-  it  is  entrusted,  to  deliver  the  same  to 

samed  to  have  had  authority  to  make  the  payee,  and  such  signing  and  deliv- 

the  loan  upon  such  conditions,  and  that  ery  on  Sunday  render  the  instrument 

his  act  would  not  affsct  his  principal,  void,  though  then  entrusted  to  another 

Gok^  V.  Knapp,  supra;    Estevez  v.  with  instructions  to  deHver  it  to  a  payee 

Purdy,  66  N.  Y.  446.  on  a  business  day.    Davis  v.  Barger,  57 

See,  alBO,  Farwell  v.  Meyer,  35  BL  40;  Ind.  54. 

Wyllis  V.  Ault,  46  Iowa,  46.  {d)  2  Wils.  341. 

See,  however,  Cheney  v.  Woodruff,  6  (e)  Inst.  III.  20,  23. 

Neb.  151.  (/)  Dig.  17, 1, 6,  8. 

But  the  orders  of  a  master  axe  so  far  (^)  Inst.  III.  27,  7. 
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of  Lord  Mansfield  in  Holman  v.  Johnson  (JCy,  decided  in  1775. 
^'  The  objection  that  a  contract  is  immoral  or  illegal,  as  between 
plaintiff  and  defendant,"  said  the  learned  judge,  ^^  sounds  at  all 
times  very  ill  in  the  month  of  the  defendant  It  is  not  for  his 
sake,  however,  that  the  objection  is  now  allowed;  but  it  is  founded 
in  general  principles  of  policy,  which  the  defendant  has  the  ad- 
vantage of,  contrary  to  the  real  justice,  as  between  him  and  the 
plaintiff,  by  accident,  if  I  may  so  say.  The  principle  of  public 
policy  is  this:  Ex  dolo  Tnalo  nan  oritur  actio.  No  court  will 
lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon  an  im- 
moral or  an  illegal  act.  If  from  the  plaintiff's  own  stating,  or 
otherwise,  the  cause  of  action  appears  to  arise  ex  turpi  causd^  or 
the  transgression  of  a  positive  law  of  this  country,  there  the  court 
says  he  has  no  right  to  be  assisted.  If  so,  upon  that  ground  the 
court  gives,  not  for  the  sake  of  the  defendant,  but  because  they 
will  not  lend  their  aid  to  such  a  plaintiff.  So,  if  the  plaintiff  and 
defendant  were  to  change  sides,  and  the  defendant  were  to  bring 
his  action  against  the  plaintiff,  the  latter  would  tlien  have  the  ad- 
vantage of  it,  for  where  both  are  equally  in  fault,  ^Potior  est  con- 
ditio defefndenJtie?  "*    These  principles  are  well  established. 

Whatever  militates  against  public  policy,  public  decency,  or 
morals,  is  illegal.  Thus  bonds  in  general  restraint  of  trade  (t), 
and  powers  of  attorney  given  for  the  purpose  of  preventing  pro- 
ceedings on  a  penal  rule  (£),  are  illegal.' 

A  few  instances  of  the  second  exception  will  suffice  to  show  its 

application.    Thus,  it  is  said  a  man  could  not  do  homage  or  fealty 

by  attorney,  for  the  service  is  personal  (Z).    So  the  lord 

[38*]  *might  beat  his  villein,  and  if  it  were  without  cause  the  vil- 

{Jk)  Gowp.  343.  79;   Gilman  v.  Brown,  43  Miss.  641; 

<  While  the  law  will  not  enforce  an  Donville  v.  Menick,  25  Wis.  688;  Eie- 

illegal  contract,  yet  if  a  servant  or  agent  weit  v.  RindBkopf,  S.  Ct.  Wis.  1879;  1 

of  another  has,  in  the  prosecation  of  an  Wis.  Leg.  News,  238.   See  post,  p.  327, 

illegal  enterprise  for  his  master,  xe-  note. 

oeived  money.or  other  property  belong-  ({)  Wtchell  v.  Reynolds,  1  Sm.  L.  C. 

ing  to  his  master,  he  is  bound  to  torn  it  406,  and  cases  there  cited, 

over  to  him,  and  cannot  shield  himself  (X;)  Eirwan  v.  Goodman,  9  Dowl.  330. 

from  liabOity  therefor,  npon  the  groond  *  See  the  cases  upon  this  subject  col- 

of  the  illegality  of  the  original  transac-  lected  in  the  notes  tx>  Collins  v.  Blan- 

tion.     Wood  on  Master  and  Servant,  tern,  1  Smithes  Lead.  Cases  (7th  Am. 

sec.  302;  Anderson  v.  Mancrieff,  2  Dess  £d.),  *489,  499  et  seq. 

(S.  C),  126;  Brooks  v.  Martin,  2  Wall,  (Z)  9  Co.  76  a. 


CHAP.  VI.]        THE  DOCTEINE  OF  DELEGATION.  51 

lein  bad  no  remedy;  bnt  the  lord  could  not  authorize  another 
to  beat  him  without  cause  (m).  On  the  same  grounds,  anyone 
who  has  but  a  bare  authority  or  power  cannot  act  by  another  (n), 
unless  the  authority  or  power  is  ministerial.  So,  too,  a  man  who 
is  enabled  to  do  a  thing  by  special  custom  cannot  do  it  by  attor- 
ney if  he  is  not  warranted  by  the  custom  to  do  so;  as  where  an 
infant  by  custom  may  make  a  feoffment  at  fifteen  years  {o). 

Sect.  2. — Delegation  of  Authority  hy  Agents. 

The  general  principle  of  our  law  is  consistent  with  that  of  the 
civil  law  in  denying  to  agents,  except  in  certain  cases,  the  right 
of  delegating  the  authority  with  which  they  have  been  invested. 
The  maxim  "  Delegata  potestas  non  potest  delegari  "  is  equally  ap- 
propriate to  both  systems  of  law.  If  no  express  authority  for  the 
power  of  delegation  exists,  there  is  a  presumption  that  the  agent 
has  no  such  power.  When  the  maxim  has  been  applied  various 
reasons  have  been  given  for  its  application.  Thus  it  is  said  an 
agent  cannot  delegate  his  authority  where  his  personal  skill  is 
essential  {jp\  or  where  the  authority  is  a  judicial  authority  (y),  or 
where  it  is  a  trust  and  confidence  reposed  in  tlie  agent  (7*),  or  where 
the  authority  gives  the  agent  a  discretionary  power  («),  unless  the 
discretion  is  to  be  exercised  in  respect  of  a  merely  ministerial  act^ 
in  which  case  a  deputy  may  be  appointed  {t). 

Upon  the  grounds  indicated  in  the  above  principles.  Lord  Hard- 
wicke  decided  that  when  a  father  had  a  power  of  appointment  to 
his  children  over  a  real  estate,  and  he  delegated  the  power  to  his 
wife,  the  power  should  be  considered  as  a  power  of  attorney 
which  conld  be  executed  only  by  the  husband,  to  wliom  it  was 
solely  confined,  and  was  not  in  its  nature  transmissible  or  delega- 
tory  to  a  third  person  (t^).  So,  where  personal  estate  was  given 
to  such  charitable  use  as  A.  should  appoint,  and  he  directed 
the  money  to  be  applied  as  B.  should  appoint,  the  dele- 
*gation  was  held  void  (»).    So,  too,  where  a  testator  gave  [39*] 

(ffi)  9  Co.  76a.  («)  Alexander  V.Alexander,  2ye8. 640. 

(n)  Ibid.  (t)  Per  Willes,  J.,  in  Barial  Board, 

(0)  Ibid.  76  b.  etc.  v.  Thompeon,  supra,  458. 

(p)  Burial  Board  of  St.  Maiigaret,  (u)  Ingram  y.  Ingram,  2  Atk.  88; 

Rochester  v.  Thompson,  L.  R.,  6  G.  P.  and  see  Hamilton  v.  Royse,  2  Sch.  & 

457.  Lef .  ^30. 

(q)  Baker  v.  Cave,  1  H.  &  N.  678,  ipe)  Attorney-General  v.  Berryman, 

(r)  Bac,  Ahr.  "  Authority,"  D.  2  Ves.  643. 
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his  wife  a  power  to  appoint  personalty  among  their  children,  and 
she  delegated  the  power  by  will  to  others  (y). 

For  a  similar  reason,  where  a  person's  consent  was  made  requisite 
to  the  due  execution  of  a  power,  he  could  not  empower  another  to 
give  consent  to  it  as  his  attorney  (sr).  Again,  if  A.  lends  B.  a 
horse  to  ride  to  York,  B.  cannot  let  his  man  ride  him,  for  the 
licence  is  a  matter  of  pleasure  annexed  to  the  person  of  B.,  and 
cannot  be  transferred  (a);  but  it  is  otherwise  where  a  certain  time 
is  limited  for  the  loan  of  the  horse,  for  here  B.  has  an  interest  in 
the  horse,  and  may  let  his  servant  ride  him  (&).  Upon  the  same 
ground,  where  there  was  a  trust  to  dispose  of  certain  property  to 
such  of  the  relations  and  kindred  of  the  testator,  in  such  manner 
as  his  trustees  and  executors  should  think  proper,  and  the  trustees 
and  executors  died,  the  survivor  devising  the  trust  estates  to  A. 
and  B.,  and  making  them  executors  as  to  tlie  personal  part  of  the 
property,  Sir  William  Grant  decided  that  A.  and  B.  could  not 
execute  the  power,  for  the  reason  that  wherever  a  power  was  of  a 
kind  that  indicated  a  personal  confidence,  it  must  j^rimd  facie  be 
understood  to  be  confined  to  the  individual  to  whom  it  is  given 
and  will  hot,  except  by  express  words,  pass  to  others  to  whom 
by  legal  transmission  the  same  character  may  and  appears  to 
belong  ((?). 

By  an  agreement,  B.  was  to  have  a  claim  upon  a  coach  supplied 
by  him  to  A.  until  the  debt  was  paid.  A.  died,  and  his  adminis- 
tratrix sent  the  coach  to  B.  for  repairs.  B.  detained  it.  "  If  A.," 
said  Lord  Tenderden,  in  delivering  the  judgment  of  the  court, 
^'  had  lived,  and  the  coach,  on  non-payment  of  the  bill,  had  been 
taken  out  of  his  possession,  and  he  had  brought  an  action,  the 
defendant  might,  in  bar  of  that,  have  relied  on  the  instrument. 
But  as  the  licence  was  a  mere  personal  licence,  not  transferable, 
supposing  the  property  had  been  transferred  by  the  act  of  the 
party  or  by  operation  of  law,  we  are  of  opinion  tliat  the  defendant 
was  not  entitled  to  take  and  detain  the  coach  "  {d). 

The  principles  stated  by  the  earlier  legal  writers  upon  the  sub- 

ject  under  examination  do  not  differ  in  any  essential  par- 

^40*]  *ticular  from  the  principles  in  force  at  the  present  day. 

(y)  Alexander  v.  Alexander,  sapra.  (6)  Ibid.;  2  Ld.  Raym.  913,  915,  916. 

(«)  Hawkins  v.  Kemp,  3  East,  410.  (c)  Ck>le  v.  Wade,  16  Vee.  27. 

(a)  Boinglo  v.  Morris,  Mod.  210.  {d)  Howes  v.  Bell,  7  B.  &  C.  481. 
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« 

Tliey  are,  indeed,  identical  in  substance,  and  may  bo  traced 
to  the  same  general  principle  that  an  authority  to  delegate  a  dele- 
gated antliority  will  not  be  presumed  when  such  delegated  author- 
ity is  enjoyed  as  a  personal  trust/  Tims,  inasmuch  as  a  principal 
employs  a  broker  from  the  opinion  he  entertains  of  his  personal 
skill  and  integrity,  a  broker  has  no  right,  without  notice,  to  turn 

'  To  the  same  point,  see  Bocock  t.  icL  163;  White  v.  Mayor,  2  Swan,  864; 

Pavey,  8  Ohio  St.  270;  Warner  v.  Mar-  Foss  v.  Chicago,  56  III.  854. 

tin,  11  How.  209  (a  factor.    See,  how-  A  broker  cannot,  without  the  assent 

ever,  as  to  authority  of   a  factor  to  of  his  principal,  delegate  his  aathority. 

appoint  another  to  sell   merchandise  Nor  can  the  broker's  clerk,  authorized 

consigned  to  him  for  sale,  Harralson  by  the  parties  to  enter  their  contract  in 

V.  Stein,  infra;  Stiong  y.  Stewart,  9«  the  broker's  book,  subsequently  dele- 

Heisk.  147);  Gillis  v.  Bailey,  21  N.  H.  gate  the  authority  so  conferred  upon 

149;  Locke's  Appeal,  72  Penn.  St.  491;  him  to  his  master.  Henderson  v.  Bame- 

Hawley  v.  James,   5  Paige,   318   (a  well,  1  Y.  &  T.  887. 

trustee);  Lyon  ▼.  Jerome,  26  Wend.  It  is  within  the  general  authority  of 

485;   Smith  ▼.  Sublett,  28  Tex.  163;  an   attorney  to  employ   subordinates, 

Emerson  ▼.  Providence   Hat  Co.,  12  but  not  substitutes,  the  only  exceptions 

Mass.  287,  241;  Connor  ▼.  Parker,  114  being  in  cases  of  actual  necessity,  or 

Mass.  831;  Loomis  y.  Simpson,  13  Iowa,  where  the  interests  of  the  client  are 

532;  Furnas  y.  Frankman,  6  Neb.  429.  clearly  promoted,  as  where  the  expenses 

See,  also.  Mound  City  Mut.  Life  Ins.  of  ajoumey  may  be  saved.    Weeks  on 

Co.  y.  Huth,  49  Ala.,  580;  Hannon  v.  Att'ys,  g  246;  McEwen  y.  Mayzck,  3 

Houston,  18  Kan.  561.  Rich.  210;  Power  y.  Kent,  1  Cow.  211; 

As  to  factors,  it  is  said  in  Harrakon  Birbeck  v.  Stafford,  14  Abb.  Pr.  285; 

y.  Stein,  50  Ala.  847,  that  the  maxim,  S.  C,  23  How.  Pr.  236;  Cook  y.  Ritter, 

delegata  potestas  turn  potest  delegari^  is  4  E.  D.  Smith,  285.    See  the  subject 

not  an  uniyersal  restriction;  and  it  can  fully  considered  in  Weeks  on  Att'ys, 

only  be  invoked  by  the  principal  when  supra. 

sought  to  be  charged  with  the  act  of  the  See,  also,  O'Connor  v.  Arnold,  53 

sub-agent.     It  is  not  applicable  when  Ind.  203,  where  a  receipt  of  a  third 

the  factor  assumes  the  position  of  prin-  person  occupying  the  office  with  the 

dpol,  and  the  contract  is  attempted  to  attorney,  signed   by  him  as  for  th& 

be  enforced  in  his  name.  attorney,  was   held  not  to   bind  the 

The  governing  body  of  a  municipal  creditor. 

oc»poration  cannot,  unless  anthoriased  The  principal  may,  however,  confer 

by  charter,  delegate  the  exercise  of  its  the  power  of  delegation  or  substitution, 

discretion  to  an  inferior  body  or  agent  either  expressly  or  by  implication,  or 

Richaizdson  v.  Heydenfeldt,  46  Cal.  68;  may,  after  delegation  by  the  agent, 

Thompson  v.  Schermerhom,  6  N.  T.  92;  ratify  or  confirm  the  same  in  such  a 

Ruggles  v.  Collier,  43  Mo.  359;  Sheehan  maimer  as  to  make  the  sub-agent  re- 

v.  Gleeson,  46  Mo.  100;  East  St.  Louis  sponsible  directly  to  the  principal;  but 

v.  Wehrung,  50  HI.  28;  State  v.  Jersey  the  fact  that  the  principal  knows  that 

City,  25  N.  J.  Law,  809;  State  v.  Jersey  a  sub-agent  or  factor  will  be  employed 

City,  26  id.  444;  State  v.  Patterson,  84  does  not  relieve  the  agent  from  liability 
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his  principal  over  to  another  of  whom  he  knows  nothing  (e)}  So 
if  a  notice  to  quit  is  given  by  an  agent  of  an  agent,  it  is  invalid 
unless  authorized  by  the  principal  (y^.  So,  too,  when  an  act  of 
parliament  for  building  a  bridge  ordered  that  when  any  notice 
was  to  be  given  by  the  trustees  appointed  and  acting  under  it, 
such  notice  should  be  in  writing  or  in  print,  signed  by  three  or 
more  of  the  trustees,  or  by  their  clerk  or  clerks,  the  Court  of 
Queen's  Bench  held  that  a  notice  signed  with  the  names  of  the 
clerks  to  the  trustees,  but  signed  in  fact  by  a  clerk  employed  by 
them,  was  insufficient,  on  tho  ground,  inter  alia^  that  the  author- 
ity of  the  clerks  could  not  be  delegated*  Again,  if  A.  delivers 
goods  to  B.  for  sale  by  him  at  a  particular  place,  B.  has  no  right 
to  send  them  elsewhere,  under  the  care  of  another  person,  in  search 
of  a  market,  although  he  is  unable  to  sell  them  at  the  place  ap- 
pointed (y).  On  the  same  grounds,  it  was  remarked  by  Lord 
Eldou,  that  it  is  a  very  dangerous  doctrine  to  maintain  that  if  an 
auctioneer  is  authorized  to  sell,  all  his  clerks,  when  he  goes  out  of 
town,  are,  in  consequence  of  any  usage  in  that  business,  agents 
for  the  persons  who  authorized  him  (A). 

An  important  distinction  to  be  borne  in  mind  in  considering 
whether  an  agent  may  or  may  not  appoint  a  deputy  to  do  wholly 
or  in  part  that  which  the  agent  is  himself  appointed  to  do,  is 
founded  upon  the  distinction  between  a  ministerial  and  a  judicial 
officer.  The  former  may,  whereas  the  latter,  unless  expressly 
authorized,  may  not,  appoint  a  deputy  (J).  Hence,  it  was  said,  a 
constable,  a  chamberlain,  an  alderman,  an  auditor  in  the  exchequery 
an  escheator,  a  sheriff,  a  dean,  a  parish  clerk,  being  minis- 
[41*]  terial  officers,  could  appoint  a  deputy  (i).  The  true  ♦dis- 
tinction would  appear  to  be  that  which  is  drawn  between  acts 
which  are  ministerial  and  acts  which  are  judicial  in  their  character. 
Thus,  at  the  trial  of  a  cause  under  the  Writ  of  Trial  Act  (3  &  4 
Will.  4,  c  42),  before  the  sheriff,  a  verdict  was  by  consent  takea 

to  the  principal.    Loomis  ▼.  Simpson,  {h)  Coles  v.  Treoothick,  9  Yes.  2-M). 

13  Iowa,  531.  (t)  1  RolL  Abr.  591,  tit  "  Depotie;" 

(e)  PerLd.  Ellenborough,  Cockramy.  affirmed  by  Parke,  B.,  in  Wakh  v. 

Irlam,  2  M.  &  S.  301.  Southworth,   6   Ex.  156;    Com.  Dig^. 

» See  note  (1),  supra.  "  Officer,"  D.  1. 

(/)  Doe  Y.  Robinson,  8  Bing.  N.  C.  (k)  See  authorities  cited.  Com.  Dig« 

677.  "Deputy,"  D.  1. 

{g)  Catlin  v.  Bell,  4  Camp.  183. 
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for  the  plaintiff,  subject  to  a  reference.  It  was  agreed  by  both 
parties  that  the  arbitrator  shonld  have  power  to  order  a  verdict  to 
be  entered  for  either  party.  The  award  was  made,  and  judgment 
signed  accordingly.  The  plaintiff  then  obtained  a  rule  calling 
upon  the  defendant  to  show  cause  why  the  award,  the  verdict,  and 
the  judgment,  should  not  be  set  aside.  The  court  set  aside  the  two 
latter,  but  not  the  former.  Alderson,  B.,  having  pointed  out  that 
the  sheriff  did  not,  under  the  above  act,  enjoy  all  the  powers  of  a 
judge  at  Nisi  Prius,  went  on  to  say:  "The  sheriff  had  no  author- 
ity to  give  power  to  another  to  alter  the  verdict  of  the  jury.  It 
would  be  very  inconvenient  that  a  sheriff  should  have  power  to 
order  a  reference  of  cases  sent  to  be  tried  before  him  "  (Z).  The 
distinction  between  acts  judicial  and  acts  ministerial  is  fully  rec- 
o^ized  in  Baker  v.  Cave  {jvi).  "  Judicial  acts,"  says  the  learned 
Chief  Bai'on,  "  must  contain  in  themselves  the  source  of  the  power, 
but  that  rule  does  not  apply  to  ministerial  acts.''  ^  Many  of  the 
cases  under  this  head  refer  to  the  doings  of  arbitrators.^ 

In  Little  v.  Newton  {n\  a  reference  was  made  to  a  barrister  and 
two  merchants  for  their  award,  or  the  award  of  any  two  of  them. 
After  all  the  matters  in  dispute  had  been  discussed,  it  was  agreed 
between  the  barrister  and  one  of  the  merchants  to  make  an  award 
in  favour  of  the  plaintiffs,  subject  to  the  decision  of  the  barrister 
upon  a  point  of  law.  The  latter  accordingly,  having  decided  the 
point  in  favour  of  the  plaintiff,  drew  up  the  award  in  his  favour, 
without  any  further  communication  with  either  of  the  other  arbi- 
trators. The  court  set  the  award  aside  on  the  ground  that  the 
parties  were  entitled  to  have  the  joint  judgment  of  two  at  least  of 
the  arbitrators  upon  every  point  submitted  to  them,  and  that  the 
judicial  authority  possessed  by  each  arbitrator  could  not  be  dele- 

(0  Wilson  v.  Thorpe,  6  M.  &  W.  721.  power  a  person  other  than  the  judge  of 
(m)  Per  Pollock,  C.  B.,  1 H.  &  N.  678.  the  court  to  exercise  its  powers.    And  a 
>  "A  party  in  any  case  has  a  right  to  stipulation  by  the  parties  that  a  person, 
demand  that  the  judgment  of  the  court  not  the  judge,  shall  act  as  such  and  try 
be  given  upon  his  suit,  and  he  cannot  the  cause,  will  be  void,  and  the  judg- 
be  bound  by  a  delegated  exercise  of  ju*  ment  rendered  by  him,  and  all  proceed- 
dical  power,  whether  the  delegatbn  be  ings  under  it,  will  be  a  nullity.    Win- 
by  the  courts  or  by  legislatiye  act  devoly-  Chester  y.  Ayres,  4  G.  Greene,  104. 
ing  judicial  daties  on  ministerial  offi-  '  As  to  the  distinction  between  judi- 
oen.**    Cooley's  Const.  lim.,  *410,  and  cial  proceedings  and  arbitrations,  see 
cases  cited.  Cooley's  Const.  lim.  *399. 
Parties  cannot,  even  by  consent,  em-  (n)  2  Scott,  N.  R.  509. 
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gated  by  him.  "  It  is  true,"  said  Chief  Justice  Tindal,  "  that  both 
arbitrators  named  by  the  plaintiff  and  defendant  respectively  had 

declined  to  interfere  in  the  question  of  law,  and  had  given 
[42*]  np  their  opinion  to  that  of  *th9  third.    But  there  is  no 

principle  of  law,  that  we  are  aware  of,  which  will  authorize 
any  such  delegation  of  the  judicial  authority  conferred  upon  the 
three;  and  it  is  impossible  to  say  that  if  the  determination  of  the 
legal  arbitrator  had  been  disclosed  to  either  of  the  other  arbitrators 
before  the  signature  of  the  award,  some  argument  or  observation 
might  not  have  been  made  which  would  have  led  to  a  different 
conclusion."  When  matters  in  difference  are  submitted  to  arbi- 
trators, it  is  presumed  that  the  arbitrators  will  themselves  exercise 
their  judgment*  Of  course,  where  arbitrators  are  authorized  to 
call  in  a  competent  person  to  assist  them,  it  is  no  objection  that 
they  have  availed  themselves  of  the  assistance  of  such  person  in 
deciding  the  questions  submitted  to  them  {o).  Nor  can  there  be 
any  doubt  that  a  legal  arbitrator  might  properly  consult  an  emi- 
nent scientific  person  upon  a  question  within  the  scope  of  his  pro- 
fession, and  adopt  his  opinion  {p).  But,  although  an  arbitrator 
may  consult  such  persons,  his  award  must  be  the  act  of  his  own 
mind  (j).  The  cases  here  cited  show  how  necessary  it  is  to  avoid 
confusing  a  consultation  with  eminent  scientific  men,  or  a  giving 

'  An  arbitrator  can  not,  unless  where  counsel.    Soolsby  y.  Hodgson,  3  Borr. 

authorized  so  to  do  by  the  submission,  1474;  Caledonian  R*y  Co.  v.  Lockhart, 

delegate  his  authority  to  another  or  3  Maoq.  808;    Goodman  v.  Sayers,  2 

elect  another  to  act  with  him.    ling-  Jac.  &  Walk.  249, 258. 

wood  y.  Eade,  2  Atk.  501;  Proctor  v.  An  arbitrator  cannot,  howeyer,  call  in 

Williams,  8  C.  B.  (K.  S.)  386.  an  attorney  to  sit  with  him.     Piodor  ▼. 

If  arbitrators  agree  beforehand  to  be  Williams,  8  C.  B.  (N.  S.)  386. 

bound  by  the  opinion  of  a  third  person.  An  arbitrator  may,  however,  delegate 

and  do  so  adopt  his  opinion  as  their  purely   ministerial  acts   or  functions, 

award,  without  exercising  their  own  Thorp  v.  Cole,  2  Cr.,  M.  &  R.  367; 

judgment,  the  award  will  be,  vacated.  Hunter  y.  Bennison,    Hard.  43;   Har- 

Whitmore  v.  Smith,   5  H.  &  N.  824;  yey  y.  Shelton,  7  Beav.  455;  Moore  v. 

S.  C,  7  H.  &  N.  509,  in  error  revendng  Bamett,  17  Ind.  349. 

5  H.  &  N.  824,  on  a  point  of  pleading.  (o)  Anderson  v.  Wallace,  3  Q.   & 

If,  however,  after  making  such  im-  F.  26. 
proper  agreement,  they  in  fact  disregard  (p)  See  per  Blackburn,  J.,  in  Whit- 
it,  it  will  not  aflfect  the  validity  of  their  more  v.  Smith,  7  H.  &  N.  513;  31  L. 
award.    Haff  v.  Blossom,  5  Bosw.  559.  J.,  Ex.  107. 

An  arbitrator  may,  however,  when  (q)  Eades  v.  Williams,  4  De  Gez, 

necessary,  consult  men  of  science,  or  Mac.  &  G.  674. 
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way  by  one  arbitrator  to  the  opinion  of  another,  with  a  delegation 
of  authority. 

Wherever  an  agent  is  expressly  authorized  to  appoint  a  deputy, 
whether  by  the  terms  of  his  agency  or  by  an  enactment  of  law, 
no  question  arises  with  regard  to  his  power  to  delegate  his  au- 
thority, provided  the  subject-matter  of  the  agency  is  such  as  may 
lawfully  be  delegated.*  There  are,  however,  other  cases  in  which 
it  will  be  lawful  for  the  agent  to  appoint  a  deputy.  These  cases, 
of  course,  are  exceptions  to  the  maxim,  "  Delegata  potestas  non 
potest  ddegari^'*  and  may  be  classed  under  the  following  heads. 

An  agent  may,  primd  facicy  appoint  a  deputy,  and  delegate  au- 
thority to  him  — 

(1)  Whenever  he  is  allowed  to  do  so  by  a  lawful  custom  or 

usage;* 

(2)  Where  the  act  is  purely  ministerial; 

(3)  Where  the  object  of  the  agency  cannot  lawfully  be  attained 

otherwise; 

(4)  Where  the  principal  is  aware  that  his  agent  will  appoint 

a  deputy. 
*  These  several  exceptions  to  the  general  rule  will  be  ex-  [43*] 
amined  in  their  order. 
First,  then,  as  to  the  cases  governed  by  usage  and  custom.    The 

'  Wben  a  general  agent  is  specially  derk  and  authorize  him  to  contract  for 

anthorized  to  employ  sub-agents  to  act  risks,  to  deliver  policies  and  renewals,  to 

in  the  name  of  his  principal,  the  farther  collect  premiums  and  to  give  credits 

authority  to  bind  the  principal  for  their  therefor,  and  the  act  of  the  clerk  in  such 

payment  will  be  implied.    Furnas  v.  cases  is  the  act  of  the  agent,  and  binds 

Frankman^  6  Neb.  429.  the  company.  Bodine  v.  Exchange  Fire 

When  a  factor  is  authorized  to  ap-  Ins.  Co.,  51 N.  T.  117.    See  Van  Schoick 

point  a  sub-agent,  a  privity  is  created  y.  Niagara  Fire  Ins.  Co.,  68  N.  T.  434. 

between  the  principal  and  such  sub-  A  person  employed  by  the  owner  to 

agent  to  the  exact  extent  of  the  author-  charter  a  vessel  may  lawfully  employ  a 

ity  vested  in  him.    This  privity  is  de-  vessel-broker  to  aid  him  to  negotiate 

sfanoyed  by  any  abuse  of  the  original  such  charter.     Saveland  v.  Green,  40 

authority;  and  where  it  does  not  exist,  Wis.  431,  442. 

the  sub-agent  is  responsible  to  the  &ctor  See,  also.  Strong  v.  Stewart,  9  Heisk. 
and  the  factor  to  the  principal.  Strong  137;  Buckland  v.  Conway,  16  Mass.  396; 
V.  Stewart,  9  Heisk.  137.  See  Wilson  Laussatt  v.  Lippincott,  6  S.  &  R.  386; 
r.  Smith,  3  How.  763;  Louisville  etc.  B.  Gray  v.  Murray,  3  Johns.  Ch.  167;  John- 
B.  Cb.  V.  Blair,  4  J.  Baxter,  407;  also  son  v.  Cunningham,  11  Ala.  249;  Rosen- 
post,  p.  249,  and  note.  stock  v.  Tormey,  32  Md.  169;  Warren 
'An  insurance  agent  may  employ  a  Bank  v.  SufiblkBank,  10  Cush.  582. 
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maxim  of  the  civil  law,  which  has  been  engrafted  into  oar  common 
law,  is  "  In  contractia  tacite  inaunt  qnce  sunt  maris  et  consuetu- 
dinisJ^  Thas  a  custom  in  the  case  of  a  bailder  to  employ  a  sur- 
veyor to  make  out  the  quantities  of  a  building  proposed  to  be 
erected  has  been  held  valid,  so  as  to  make  the  employers  of  the 
builder  liable  to  the  surveyor  for  his  work  (r).  Wherever,  how- 
ever, reliance  is  placed  upon  a  custom  or  usage  of  trade,  it  should 
be  borne  in  mind  that  the  criterion  of  the  legality  or  illegality  of 
a  custom  is  supplied  by  an  answer  to  the  question.  Does  the  alleged 
custom  change  the  intrinsic  diaracter  of  the  contract,  or  does  it 
merely  control  the  mode  of  the  performance?  If  it  changes  the 
intrinsic  character  of  the  contract,  or  if  it  is  inconsistent  with  the 
nature  of  the  employment,  the  custom  will  not  be  deemed  valid 
without  notice  {s)} 

Secondly,  when  an  agent  is  employed  to  perform  ministerial  or 
mechanical,  and  not  judicial  acts,  or  acts  which  do  not  require  any 
exercise  of  discretion  or  judgment  in  respect  of  acts  other  than 
such  as  are  ministerial,  he  may  appoint  a  deputy  (ty  But  if  a 
person  is  appointed  to  some  function,  or  selected  for  some  employ- 
ment, to  which  peculiar  skill  is  essential — as  a  painter  engaged 
to  paint  a  portrait — he  cannot  hand  it  over  to  some  one  else  to 
perform.  The  objection  does  not  apply  where  the  thing  to  be 
done  is  one  which  any  reasonably  competent  person  can  do  equally 
well,  or  when  any  discretion  to  be  exercised  is  in  respect  of  a 

(r)  Moon  v.  The  Guardians  of  Witney  (t)  1  Roll  Abr.  591,  "  Depntie." 

Union,  3  Bing.  N.  C.  814.  'To  the  same  point,  see  Williams  v. 

(»)  See  the   elaborate  judgment  in  Woods,  16  Md.  220;  Norwich  University 

Robinson  v.  MoUett,  L.  R.,  7  Eng.  &  r,  Denny,  47  Vt.  13  (where  it  was  held 

Ir,  Ap.  802;  44  L.  J.,  C.  P.  362.  that  one  haying  authorily  to  sign  the 

1  As  to  the  effect  of  castom  upon  the  name  of  another  to  a  subscription  paper, 

constraction  of  a  contract,  seejthe  leading  might  procure  another  to  do  it  in  his 

case  of  Wigglesworth  v.  Dallison,  Doug,  presence);  Bodine  v.  Exchange  Fire  Ins. 

201;  1  Smith's  Lead.  Cas.  ^670  et  seq.  Co.,  51  N.  Y.  117;  Grady  v.  Am.  Cent 

and  notes.  1^*  ^'t  60  Mo.  116  (insurance  policy 

Proof  that  the  custom  of  a  country  did  signed  by  sub-agent  for  agent  and  de- 

not  require  purchasers  of  land  to  pay  livered  by  agent,  who  receiyed  the  pre- 

cash,  though  the  terms  of  sale  were  for  mium,  held  valid);  Newell  v.  Smitli,  49 

cash  payment,  will  not  sustain  a  con-  Vt.  255  (substantially  same  point  as  in 

tract  of  sale  made  by  the  agent  who  had  <»80  las*  cited);  Commercial  Bankr. 

violated  an  instruction  to  sell  for  **  one-  Norton,  1  Hill,  501. 
third  cash."    Wanless  v.  McCandless, 
38  Iowa,  20. 
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merely  ministerial  act.  In  these  latter  cases  a  deputy  may  be  ap- 
pointed {u).  Hence,  a  sexton  may  delegate  the  performance  of  his 
duties  to  a  deputy  (x).  On  the  same  grounds  the  overseer  of  a 
toMmship  may  execute  by  deputy  a  warrant  directed  to  him  to 
levy  a  rate  (y).  Sir  E.  Sugden  has  summed  up  the  result  of  the 
cases  relative  to  the  execution  of  a  deed  of  appointment  by  the 
donee  of  a  power,  by  saying  that  they  merely  establish  that  the 
donee  cannot  delegate  the  confidence  and  discretion  reposed 
in  him  to  another.  Whereas,  *when  the  deed  of  appoint-  [44*] 
ment  is  actually  prepared,  or  the  donee  points  out  the  pre- 
cise appointment  which  he  is  desirous  should  be  made,  there  no 
confidence  or  discretion  is  delegated  {2).  This  is  consistent  with 
the  principles  before  stated,  if  we  limit  the  word  discretion  to  acts 
other  than  such  as  are  purely  mechanical  or  ministerial  in  accord* 
ance  with  what  we  have  said  above. 

As  to  the  third  exception,  it  manifestly  proceeds  from  the  ordi- 
nary interpretation  of  the  contract  of  agency,  adopted  in  our 
courts.  The  authority  of  the  agent  is  always  construed  to  inclnde 
all  the  necessary  and  usual  means  of  executing  it  properly  (a)} 
Arguing  from  this  principle,  which  is  well  established,  the  con- 
clusion is  clearly  that  wherever  the  agent  can  show  that  instruc- 
tions of  the  principal  could  not  be  properly  caried  out  except 
through  sub-agents,  he  will  be  justified  in  delegating  so  much  of 
his  authority  as  the  nature  of  the  agency  requires  {b)}  In  The 
Qtiebec  and  Richmond  RaiVroad  Compamfy.  Qutnn  {c),  the  law 
is  thus  stated  by  the  Privy  Council:  "  When  the  power  given  by  a 
person  is  of  such  a  nature  as  to  require  its  execution  by  a  deputy, 
the  attorney  may  appoint  such  deputy."  This  exception,  however, 
may,  as  already  mentioned,  be  supported  upon  broad  grounds,  the 

(u)  Per  Willes,  J.,  Boiial  Board  of  St.  *  To  the  point  that  when  the  object  of 

Margaret's,  Rochester  t.  Thompson,  L.  the  agenpy  cannot  be  lawfully  attained 

B.,  6  G.  P.  457.  otherwise,  the  agent  may  appoint  a  dep- 

(x)  Ibid.  uty,  see  Johnson  ▼.  Canningham,  1  Ala. 

(y)  Walsh  v.  Soaihworth,  6  Ex.  150.  249;  Dorchester  &  Milton  Bank  v.  New 

(z)  Sogdenon  Powers,  180  (8th  ed.).  England  Bank,  1  Gush.  177  (where  a 

(a)  Howard  v.  BailHe,  2  H.  BL  618;  draft  payable  at  a  distant  place,  was  left 

Bamett  v.  Lambert,  15  M.  &  W.  489;  with  a  bank  for  collection);  Planters'  & 

[post,  pp.  106,  487].  Farmers*  Nat.  Bank  v.  First  Nat  Bank, 

>Franklin  y.  Ezell,  1  Sneed.,  497;  75  N.  C.  534  (same  point  aa  in  last 

Strong  y.  Stewart,  9  Heisk.  147.  case). 

(p)  See  Stoxy  on  Agency,  sect.  14.  (c)  12  Moore,  P.  G.  G.  265. 
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consideration  of  which  belongs  more  properly  to  an  examination 
of  the  implied  authorities  of  agente. 

The  fourth  exception  is  based  upon  an  assumption  of  the  tacit 
consent  or  acquiescence  of  the  principal.^  "  Semper  qui  non  pro- 
hihit  pro  se  iivtervervire^  mandari  credttur^^^  was  the  maxim  of 
the  civil  law, 

Tlie  maxim  that  delegated  power  cannot  itself  be  delegated  as 
a  matter  of  course,  is  as  clearly  applicable  to  the  authority  of  di- 
rectors as  to  that  of  any  other  agents.  It  might  almost  be  said  that 
it  is  even  more  applicable,  for  directors  are  in  many  respects  in  the 
position  of  trustees.  In  the  words  of  Lord  Eomilly,  directors  are 
persons  selected  to  manage  the  affairs  of  a  company  for  the  bene- 
fit of  the  shareholders;  their  office  is  an  office  of  trust,  which,  if 
they  undertake,  it  is  their  duty  to  perform  fully  and  entirely  {d). 
A  reference  to  some  of  the  more  recent  cases  will  suffice  to  show 
the  application  of  the  principle. 

In  Howard! %  case  (e)  the  power  of  allotting  shares  was,  by 
[45*]  the  *deed  of  settlement,  vested  in  the  directors  of  a  company. 
A  shareholder  having  been  offered  some  reserved  shares, 
accepted  them  conditionally.  This  conditional  acceptance  was 
not  expressly  assented  to  by  the  board  of  directors,  but  they  made 
a  resolution  that  the  shares  undisposed  of  should  be  allotted  at  the 
discretion  of  two  of  the  directors  and  the  managers.  Some  time 
afterwards  the  manager  informed  the  shareholder  that  the  shares 
he  had  accepted  had  been  allotted  to  him.  This  was  on  the  22d 
July,  1864.  The  company  was  ordered  to  be  wound  up  in  Octo- 
ber of  the  same  year.  No  payment  had  been  made  by  the  share- 
holder in  respect  of  his  new  shares.  He  applied  to  the  court  to 
have  his  name  removed  from  the  list  in  respect  of  such  shares, 
and  the  Lord  Justices,  coinciding  with  the  decision  of  Vice-Chan- 

^  To  the  fourth  exception,  see  John-  joint  commission  had  been  promised  to 

fiton  V.  Cunningham,  1  Ala.  249.  L.  &  D.,  which  was  issued  before  the 

Application  for  a  polipy  of  insurance  deliveiy  of  the  policy:   Htld^  that  de- 
was  made  to  L.,  who  was  engaged  in  fendant  was  bound  by  the  acts  and 
the  insurance  business  in  partnership  knowledge  of  L.    Van  Schoick  v.  Ni- 
with  D. ;  the  latter  was  the  commissioned  agara  Fire  Ins.  Co.,  68  N.  T.  434. 
and  nominal  agent  of  defendant;  as  to       (d)  York  &  North  Midland  RaiL  Co. 
plaintiff,  L.  acted  as  agent  with  the  as-  y.  Hudson,  16  Beav.  491. 
sent  of  D.,  which  action  was  known  to       (e)  L.  R.,  1  Ch.  561. 
defendant  and  not  disapproved  of.    A 
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cellor  Kindersley,  granted  the  application.  Several  reasons  were 
given  for  this  decision;  but  that  with  which  we  are  concerned  is 
contained  in  the  judgment  of  the  latter.  "  Then  arises  the  ques- 
tion," said  the  learned  Vice-Chancellor,  "  whether  the  board  of  di- 
rectors bad  power  to  delegate  the  allotment  of  shares  to  the  man- 
ager and  two  private  directors.  I  think  they  had  no  such  power, 
and  that  the  rule,  Delegatus  non  "potest  delegare^  applies.  Mr.  H. 
could  not  file  a  bill  for  specific  performance  against  the  company 
in  respect  to  these  shares;  for  the  answer  to  such  a  bill  would 
have  been  that  the  company  never  authorized  the  manager  and  the 
two  private  directors  to  allot  the  shares,  but  only  authorized  the 
board  of  directors  to  do  so." 

One  of  the  most  recent  cases  in  wliich  the  principle  was  ex- 
amined was  decided  in  1874  (y^.  The  articles  of  association  ex- 
pressly empowered  the  directors  of  a  company  to  buy  shares  in  the 
company  as  well  as  to  appoint  a  general  manager.  After  the  ap- 
pointment of  the  manager,  he  agreed  to  buy  for  the  company  the 
shares  held  by  one  of  the  shareholders.  The  latter  executed  a 
transfer  of  his  shares  to  two  directors  who  were  trustees  for  the 
company,  but  who  did  not  execute  the  transfer  themselves.  The 
transfer  was  duly  registered.  The  court  was  of  opinion  upon  these 
facts  that  the  directors  had  no  authority  to  delegate  the  power  to 
buy  shares,  inasmuch  as  they  could  not  delegate  those  powers 
which  they  would  not  have  had  except  under  the  provisions  in  the 
articles.  But  the  court  was  further  of  opinion  that  there  had 
been  no  attempt  to  delegate  the  power.  In  cases  ^of  this  [46^] 
kind  it  is  not  unusual  to  contend  that  the  directors  are 
estopped  from  saying  that  the  company  did  not  enter  into  the 
contract  (^).  This  appears  frequently  to  arise  from  a  misappre- 
hension of  the  principle  of  the  decision  in  Boyal  British  Bavk  v. 
Turquand  (A).  The  principle  is  that  incorporated  companies  dif- 
fer from  partnerships  in  that  persons  dealing  with  the  former  are 
bound  to  read  the  statute  and  the  deed  of  settlement,  and  thereby 
learn  what  powers  are  possessed  by  authorized  agents  {i)} 

(/)  Gartmell'fl  case,  81  L.  T.  Rep.,  (t)  See  Tottetdell  v.   The  Farefaam 

K.  S.  52;  L.  R.,  9  Ch.  691.  Blue  Brick  and  Tile  Go.  (Limited),  L. 

(^)  See  per  Sir  G.  Melliah,  L.  J.,  in  R.,  1  C.  P.  674. 

Cartme]l*8  case,  supra.  '  See  Bigelow  on  Estoppel  (2d  ed.}, 

ih)  6  E.  &  B.  827;  25  L.  J.,  Q.  B.  419  et  seq. 
817,  in  error. 
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The  stringency  with  which  courts  of  equity  carried  out  the  prin- 
ciple forbidding  a  delegation  of  delegated  power  on  grounds  of 
public  policy,  was  well  illustrated  in  Ths  Cheat  Northern  Sail- 
way  Company  v.  The  Eastern  Counties  Railway  Company  (it). 
The  plaintiffs  applied  for  an  injunction  to  restrain  the  defendants 
from  preventing  the  engines  of  the  former  company  passing  over 
the  line  between  the  jimction  of  the  latter  company's  railway  with 
that  of  another  company.  The  plaintiffs'  right  was  based  upon 
two  grounds  —  the  terms  of  the  general  railway  acts,  and  an 
agreement  by  which  the  defendants  granted  to  the  plaintiffs  the 
right  to  pass  to  and  fro  over  the  line  in  question.  But  the  agree- 
ment went  further,  in  the  opinion  of  the  learned  judge,  Yice- 
Chancellor  Turner,  and  amounted  to  an  entire  delegation  to  the 
plaintiffs  of  all  the  powers  conferred  by  parliament  upon  the  de- 
fendants. In  his  opinion,  it  was  an  attempt  to  carry  into  effect, 
without  the  intervention  of  parliament,  what  could  not  lawfully 
be  done  except  by  parliament,  in  the  exercise  of  its  discretion  with 
reference  to  the  interest  of  the  public.  The  motion  was  refused. 
This  case,  however,  and  others  of  the  same  kind,  is  more  properly 
cited  as  an  authority  in  support  of  the  rule  that  one  corporation 
cannot  transfer  to  another  their  own  powers  and  privileges  unless 
duly  authorized  to  do  so  (2).  It  is  cited  in  this  place  as  an  in- 
stance of  the  effect  of  violating  public  policy  in  attempting  to 
delegate  an  authority. 

The  powers  of  delegation  enjoyed  by  the  directors  of  com- 
panies formed  under  the  Companies  Act  of  1872  are  expressed  in 
Schedule  I.  68  of  that  Act  The  directors  are  there  empowered 
'  to  delegate  any  of  their  powers  to  committees  consisting 
[47*]  *of  such  member  or  members  of  their  body  as  they  think 
fit;  and  any  committee  so  formed  must,  in  the  exercise  of 
the  powers  so  delegated,  conform  to  any  regulations  that  may  be 
imposed  on  them  by  the  directors.  When  one  or  two  directors 
act  in  any  matter  properly  within  the  ordinary  business  of  the 
company,  a  delegated  authority  will  be  presumed  {m).  On  the 
other  hand,  a  company  may  modify  or  altogether  exclude  the 

{k)  21  L.  J.,  Ch.  837.  London  &  South- Weetem  RaQ.  Co.,  28 

(0  See  Beman  ▼.  Ruffoid,  20  L.  J.,  L.  J.,  Ch.  521. 

Ch.  537;  1  Sim.,  N.  S.  550;   London,  (m)  Tofcterdell  v.  Fareham  Brick  Co., 

Brighton  k  South  Coast  Rail.  Co.  y.  L.  R.,  1  C.  P.  674. 
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operation  of  this  section  by  its  articles  of  association.  Accord- 
ingly, where  a  company  whose  articles  excluded  Table  A  of  the 
Schedale,  and  empowered  the  directors  to  purchase  on  behalf  of 
the  company  shares  in  the  company,  this  "was  a  power  which  the 
general  manager  of  the  company,  unauthorized  for  that  purpose, 
could  not  exercise;  nor  apparently  could  he  have  exercised  it  even 
if  the  directors  had  purported  to  give  him  authority  to  do  so  (n). 

(n)  CartmeU'8  case,  L.  R.,  9  Ch.  691. 
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Sect.  1.  —  Of  the  EsaentiaU  of  Batification. 

To  ratify  is  to  give  Bsnetion  and  validity  to  something  done 
without  authority  by  one  individual  on  behalf  of  another. 
^^^  Batificarej^  says  Lord  Coke,  ^^est  ra^u/m,  facere  and  is  [49*] 
cequipoUent  to  conf/tmare^  which  is  firmum  fdcere  "  (a). 
After  ratification  the  principal  is  bound  by  the  act,  whether  it  be 
for  his  detriment  or  advantage,  and  whether  it  be  founded  on  a 
tort  or  a  contract,  to  the  same  extent  and  with  all  the  consequences 
which  follow  from  the  same  act  if  done  by  his  previous  au- 
thority (i).  But  there  can  be  no  valid  ratification  unless  certain 
conditions  have  been  fulfilled.  These  conditions  refer  (1)  to  the 
act  done,  (2)  to  the  conduct  of  the  agent,  (3)  to  the  powers  of  the 
person  who  assumes  to  ratify,  (4)  to  the  knowledge  of  the  princi- 
pal, and  (5)  sometimes  to  the  form  of  the  contract  waiting  ratifi- 
cation. 

With  respect  to  the  act,  the  general  rule  is  that  the  act  must  not 
be  void  (0),  for  only  defeasible  or  voidable  acts  can  be  ratified  (e2), 
and  a  confirmation  of  what  is  void  avails  nothing.^  Thus  it  is 
said,  if  B.  takes  from  another  his  villein  in  gross,  who  confirms  to 
B.  his  estate  in  his  villein,  it  is  of  no  avail,  for  B.  had  no  estate  in 
him  («).  All  authorities  agree  that  the  act  must  not  be  void,  but 
there  has  not  been  the  same  unanimity  in  determining  what  acts 
are  void. 

Two  rules  may  be  laid  down  with  certainty.  In  the  first  place, 
there  can  be  no  ratification  of  an  indictable  offence,  or  an  offence 
against  the  public  policy;^  in  the  second  place,  the  doctrine  of  rati- 

(a)  Co.  litt.  295  c  operation.  lindley's  Inizodaction,  ap- 

(6)  WilBon  Y.  Taxnmon,  6  M.  &  6r.  pendiz *<;«{;  Batemanv.  Davis,  3  Madd. 

242.  98;  Wiles  v.  Giesham,  2  Drew.  258.   In 

(c)  See  per  Ld.  BomiUy,  in  Spack-  both  these  cases  trustees  aathorized  to 

man  v.  Evans,  L.  R.,  3  H.  L.  171,  244.  act  on  the  request  of  a  third  person, 

((0  Gilb.  Ten.  75.  acted  without  such  request,  and  were 

>  See  lindley's  Introduction  to  Juris-  held  to  have  committed  a  breach  of 

prudence  (Thibaut's  System)  appendix,  trust,  although  their  conduct  was  subse- 

p.  *c  V  f,  and  authorities  cited;  Ewell*s  quently  approved. 

Lead.  Cases  on  Disabilities,  80  et  seq.,       it)  litt.  s.  541. 

44,  332.  *It  is  held,  however,  in  the  United 

Where  the  validity  of  a  transaction  States,  that  a  person  may  ratify  a  for- 

depends  on  a  person's  previous  assent  as  geiy  of  his  name.    Howard  v.  Duncan, 

upon  a  condition  precedent,  his  assent  3  Lans.  174;  Forsyth  v.  (Day,  46  Me. 

given  subsequentiy  has  no  retrospective  176;  Fitzpatrick  v.  School  CommiEsion- 
5 
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fication  is  onljr  applicable  to  cases  where  the  oondact  of  the  parties 
on  whom  it  is  to  operate,  not  being  referable  to  any  agreement, 
cannot  in  the  meantime  depend  on  whetlier  there  be  a  subsequent 
ratification  (/).  The  rules  which  determine  whether  an  act  is 
void  or  not  for  the  pnrposes  of  ratification  have  been  summed  up 
by  a  learned  writer  in  terms  consistent  with  the  above  statement  of 
the  law  in  Right  d.  Fisher  v.  CvtJieU.  Where  an  act  is  beneficial 
to  the  principal,  and  does  not  create  an  immediate  right  to  have 
some  other  act  or  duty  performed  by  a  third  person,  but  remains 
[amounts]  simply  to  the  assertion  of  a  right  on  the  part  of  the  prin- 
cipal, the  maxim  "  Omnia  ratihabitto  retrotrahitur  et  mandate 
prioH  (Bquijparator  ^  applies.*  But  if  the  act  done  by  such  per- 
son would,  if  unauthorized,  create  a  right  to  have  some 
[50*]  act  or  duty  performed  by  a  third  person,  so  as  to  *snbject 
him  to  damages  or  losses  for  the  non-performance  of  that 
act  or  duty,  or  would  defeat  a  right  or  an  es'^ate  already  vested  in 
the  latter,  there  the  subsequent  ratification  or  adoption  of  the  un- 
authorized act  by  the  principal  will  not  give  validity  to  it  so  as  to 
bind  such  third  persons  to  the  consequences  (y).  Lord  Romilly, 
in  the  above  cited  case^  distinguishes  between  void  and  voidable 
transactions,  by  assuming  as  a  cardinal  rule  that  whenever  the 
validity  of  an  irregular  transaction  depends  on  the  confirmation  of 
one  or  more  persons,  that  transaction  is  voidable  only  and  not 
void. 

In  Brook  v.  Hook  (A),  J.  forged  the  defendant's  name  to  a  prom- 
issory note,  which  purported  to  be  made  in  favour  of  the  plaintiff. 
During  the  currency  of  the  note  the  defendant  signed  a  memo- 
randum in  the  following  terms  in  order  to  prevent  the  prosecu- 
tion of  the  forger:    "  I  hold  myself  responsible  for  a  bill  dated 

era,  7  Humph.  224;  Greenfield  Bank  v.    adopts.    Wiggins  v.  U.  S.  3  Ct.  of 
Crafts,  4  Allen,  447;  Livings  v.  Wiler,    ClaiDis,  412.    See  also  Buron  y.  Den^ 

32  111.  387;  Garrett  v.  Gonter,  42  Penn.    man,  2  Ezch.  167. 

St.  143;  Union  Bank  v.  Middlebrook,        (/)  Per  lAwxenoe,  J.,  in  Right  d. 

33  Conn.  95;  Thorne  v.  Bell,  Lalor's    Fisher  y.  Cathell,  5  East,  499. 

8app.  430.    See,  also,  Paul  y.  Berry,  78        '  Story  on  Agency,  §  245;    Co.  Lit. 

lU.  158;  Roby  y.Cossett,id.638;  Good-  258  a;  GoodUtle  y.  Woodward,  3  B.  & 

speed  y.  Cutler,  75  id.  534.  Aid.  689;    Fitchett  v.  Adams,  2  Str. 

See,  howerer,  contra,  Brook  y.  Hook,  1128. 
L.  R.  6  Ezch.  79,  post,  p.  50.  {g)  See  Story  on  Agency,  sect.  246. 

The  goyemment  is  liable  for  the  illegal       (A)  L.  R.,  6  Ex.  89. 
acts  of  its  officers  which  it  expressly 
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the  7th  November,  1869,  for  20Z.,  bearing  my  signature.''  He 
denied  that  tlie  note  was  signed  by  his  authority.  An  action  was 
brought  on  the  note,  and  the  judge  ruled  that  the  memorandum  was 
a  ratification.  This  opinion  was  reversed  by  the  Court  of  Excheq- 
uer, on  the  ground,  amongst  others,  that  the  memorandum  could 
not  be  construed  as  a  ratification,  since  the  act  it  was  assumed  to 
ratify  was  illegal  and  void,  and  that  the  memorandum  was  against 
public  policy,  as  founded  upon  an  illegal  consideration.  Martin, 
B.,  who  dissented  from  this  view,  appears  to  have  been  of  opinion 
that  the  nature  of  an  act,  that  is,  whether  it  is  void  or  voidable, 
for  the  purposes  of  ratification,  should  be  determined  simply  by 
a  reference  to  the  nature  of  the  act  or  contract  itself,  and  not  by 
the  criminal  liability  incurred  by  a  feigned  agent  in  doing  the  act. 
This  view,  however,  did  not  prevail,  nor  is  it  free  from  the  ob- 
jection that  its  adoption  might  be  made  a  means  of  shielding 
criminals  and  compounding  felonies.^ 

In  Right  v.  GutheU  (t),  decided  in  1804,  A.  took  a  lease  for 
twenty-one  years,  which  lease  contained  a  proviso  that  in  case 
either  party  wished  to  put  an  end  to  the  term  at  the  expiration  of 
the  first  seven  or  fourteen  years,  six  months'  previous  notice  in 
writing  should  be  given  under  his  or  their  respective  hands.  A 
notice  to  quit,  signed  by  two  only  of  three  executors  of  the  lessor, 
who  were  joint  tenants  of  the  land,  and  given  on  behalf 
*of  themselves  and  the  third  executor,  was  held  incapable  of  [51^] 
ratification  by  reason  of  the  above  proviso  requiring  the 
signature  of  the  three  executors.  Lord  EUenborough  considered 
that  ratification  would  not  avail  in  this  case,  because  the  tenant 
was  entitled  to  such  notice  as  he  could  act  upon  with  certainty  at 
the  time  it  was  given;  and  he  was  not  bound  to  submit  himself 
to  the  hazard  whether  the  third  covenanter  chose  to  ratify  the  act 
of  his  companions  or  not  before  the  six  months  elapsed.^ 

In  a  subsequent  case  (£)  ejectment  was  brought  against  the  de- 

'  See  note  (2),  p.  49.  notice  when  the  act  relied  on  as  a  waiver 

(0  5  East,  491.  has  been  the  act  of  the  party's  agent, 

'  See,  ako,  Boion  v.  Denman,  2  Exch.  unknown  to  the  principal,  and  unauthor- 

167,  183.    See,  however,  poet,  p.  67,  ized  byhim.    Lucas  v.  Brooks,  18  Wall. 

note.  436. 

ITie  question  of  waiver  of  a  notice  to  {h)  Goodtitie  v.  Woodward,  3  B.  & 

quit  is  always  in  part  a  question  of  in-  Aid.  689. 

tent,  and  there  can  be  no  intent  to  waive 
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fendant,  a  tenant  from  year  to  year,  who  held  of  several  lessors. 
Koticehad  been  given  him  by  one  EL,  and  purported  to  be  signed 
by  him  on  their  behalf.  In  proof  of  the  agent's  authority  to  give 
the  notice,  a  paper  was  produced,  from  which  it  appeared  that  at 
the  time  the  notice  was  served  the  authority  to  the  agent  had  only 
been  signed  by  part  of  the  trustees,  though  the  others  signed  it 
afterwards.  It  was  held  by  Abbott,  C.  J.,  that  Right  v.  Cuttiell  (Z) 
did  not  apply,  since  the  defendant,  having  received  notice  to 
quit,  purporting  to  be  given  on  the  part  of  all  the  lessors  of  the 
plaintiffs,  had  such  a  notice  as  he  could  act  upon  with  certainty 
at  the  time  it  was  given.  This  is  certainly  inconsistent  with  Might 
v.  Cvthelly  unless  we  assume  that  the  ratio  decidendi  was  based 
upon  the  mode  specifically  pointed  out  in  order  to  put  an  end  to 
a  subsisting  term.  However,  it  was  distinctly  decided  by  the  same 
learned  judge,  when  Lord  Tenterden,  that  as  soon  as  any  one  of 
the  joint  tenants  gives  a  notice  to  quit,  he  effectually  puts  an  end 
to  a  tenancy. 

The  two  last  cases  were  reviewed  in  Doe  v.  Walters  («i),  which 
was  decided  in  1830.  This  was  an  action  of  ejectment  The  de- 
cision in  this  case  also  turned  upon  the  validity  of  a  notice  to 
quit.  The  landlord's  general  agent  gave  the  notice  without  spe- 
cial authority,  and  it  was  held  that  the  mere  fact  that  the  landlord 
brought  an  action  of  ejectment  upon  the  notice  was  not  such  a 
ratification  of  the  unauthorized  act  as  to  give  it  the  authority  of 
a  previous  command. 

The  doctrine  of  ratification  has  been  applied  to  joint  stock 

companies  {n)^  but  it  cannot  be  said  that  it  is  yet  settled  what 

acts  are  void  and  what  voidable.    The  question,  what  acts 

[62*]  *which  are  ultra  vires  may  be  ratified,  is  not  yet  definitely 

settled.    In  all  the  above  three  cases  it  was  taken  for  granted 

(0  Supra.  Bank  v.  Gloucester  Bank,  17  Maas.  28; 

(m)  10  B.  &  C.  626.  Bulkley  v.  Derby  Kshing  Co.,  2  Conn. 

(n)  See  Evans  v.  Smalloombe,  L.  R.,  252;  Peterson  v.  Mayor,  etc.  17  N.  Y. 

3  H.  L.  249;  Spackman  v.  Evans,  ibid.  449;  Baker  t.  Cotter,  45  Me.  236;  De- 

171;  Houldsworthv.  E?ans,  ibid.  263.  spatch   Line    of   Packets   v.  Bellamy 

>  The  maxim  omnta  ratihdbitio  retro-  Manfg.  Co.,  12  N.  H.  205;  Everett  v. 

trahUur  et  mandate  priori  cBquiparatur  U.  S.,  6  Port  166;  Whitwell  v.  Warner, 

applies  as  well  to  corporations  as  to  nat-  20  Yt.  425;  City  of  Detroit  v.  Jackson,  1 

ural  persons.    Eelsoy  v.  Nat  Bank  of  Doug.  106;  Church  v.  Sterling,  16  Conn. 

Crawford  Co.,  69  Penn.  St  426;  Fleckner  888. 
T.  U.  S.  Bank,  8  Wheat.  863;  Salem 
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that  the  contracts  then  under  consideration,  though  vltra  vires  of 
the  directors,  might  have  been  ratified  with  the  assent  of  all  the 
shareholders,  since  they  were  not  expressly  or  impliedly  prohibited 
by  the  conditions  upon  which  the  company  was  originally  consti- 
tuted. In  SpcLchnuin  v.  Evans  (p\  Lord  Eomilly  summarizes 
the  law  as  follows:  "The  result  of  the  cases  may  be  stated  to  be 
that  the  directors  are  the  agents  of  the  company,  that  the  com- 
pany are  not  bound  by  any  acts  done  by  them  for  objects  which 
the  company  has  no  power  to  entertain,  and  that  these  are  the  only 
acts  which,  if  the  directors  do,  are  iji>80  faxsto  void.  But  that  not 
only  do  the  acts  of  the  directors  bind  the  company  when  done 
within  the  scope  of  their  authority,  but  also  that  where  the  acts 
of  the  directors,  however  irregular,  belong  to  a  class  of  acts,  which 
class  is  authorized  by  the  deed  of  settlement,  in  these  cases  the 
company  is  absolutely  bound  when  the  acts  are  done  with  strangers 
who  act  hand  fide  with  the  company;  and  when  these  acts  are 
done  with  the  shareholders  of  the  company,  then  that  these  acts 
are  voidable  only,  and  that  the  other  shareholders  must  take  active 
steps  to  set  aside  the  transaction,  and  that  when  there  is  no  dis- 
honesty, time  bars  the  action.'' 

The  decision  of  the  House  of  Lords  in  The  AMwry  Railway 
Carriage  Iran  Company  (limited)  v.  Hiche  (/>),  has  set  at  rest 
a  fundamental  question  in  the  principles  of  ratification  applicable 
to  limited  companies  incorporated  under  the  Companies  Act,  1862 
(25  &  26  Vict  c  89).  The  object  of  the  company,  which  was  in- 
corporated under  the  above  act,  was  stated  in  the  memorandum  of 
association  to  be  as  follows  :  "To  make,  sell, or  lend  on  hire  .  .  . 
all  kinds  of  railway  plant  ...  to  carry  on  the  business  of  me- 
chanical engineers  and  general  contractors."  The  directors  of  the 
company  agreed  to  employ  Biche  to  construct  a  railway  in  Bel- 
gium, upon  terms  stated.  This  contract  was  repudiated  by  the 
company  subsequently,  though  not  until  the  shareholders  had  done 
certain  acts,  not  necessary  to  be  stated  here,  which  raised  the  ques- 
tion of  ratification.  In  the  Court  of  Exchequer  it  was  held  by 
all  the  learned  judges  that  the  contract  was  tdtra  vires^  and  the 
majority  farther  held  that  the  contract  had  been  ratified  by 
the  shareholders.    On  appeal  to  the  Court  of  Ex*chequer  [53*] 

lo)  Sopia.  (p)  L.  R.  7  H.  L.  635. 


.70  <^^   THE  CONTBACT  GENESALLT.         [bOOK  I. 

Chamber,  it  was  nnanimonslj  held  that  tlie  ti*ansaction  was 
beyond  the  scope  of  the  memorandum  of  association,  and 
therefore  ultra  vireSj  but  the  court  was  equally  divided  upon  the 
capability  of  such  a  contract  to  be  ratified.  The  opinion  of  the 
majority  in  the  court  was  upheld  by  Blackburn,  Brett,  and  Grove, 
JJ.;  Keating,  Archibald,  and  Quain,  JJ.,  thought  the  contract 
was  not  capable  of  being  ratified.  Blackburn,  J.,  who  delivered 
the  opinion  of  the  former,  adopted  the  statement  of  the  law  by 
Channell,  B.,  in  the  court  below.  "  Whatever  may  be  the  case 
with  regard  to  companies  which  have  been  specially  incorporated 
by  parliament  for  special  purposes,  and  which  use  the  powers  so 
obtained  for  other  purposes,  it  seems  clearly  settled  by  the  more 
recent  authorities  that  in  the  case  of  companies  such  as  that  in 
the  present  case,  the  persons  constituting  the  company  —  that  is 
to  say,  the  shareholders — may  bind  themselves  in  their  corporate 
capacity,  by  their  individual  assent  to  contracts  not  authorized  by 
the  memorandum  of  association,  or  other  like  institutions  by 
which  the  company  is  defined.  The  objection  to  such  a  contract 
is  not  that  it  is  illegal,  and,  therefore,  unenforcible,  but  simply 
that  it  is  unauthorized  by  the  company  whom  it  purports  to  bind." 
Blackburn,  J.,  also  recognized  a  two-fold  source  of  the  powers 
enjoyed  by  a  corporation,  the  one  traceable  to  a  statute,  the  other 
to  the  common  law  {q).  In  the  House  of  Lords  the  subject  was 
fully  and  lucidly  discussed.  Speaking  of  the  objects  of  the  pro- 
visions under  which  joint-stock  companies  with  a  limited  liability 
were  incorporated.  Lord  Chancellor  Cairns  observed  that  the  pro- 
visions were  "  not  merely  for  the  benefit  of  the  shareholders  for 
the  time  being  of  the  company,  but  were  also  intended  to  provide 
for  the  interests  of  two  other  very  important  bodies.  In  tiie  first 
place,  those  who  might  become  shareholders  in  succession  to  the 
shareholders  for  the  time  being;  and,  secondly,  the  outside  public, 
and  more  particularly  those  who  might  be  creditors  of  companies 
of  this  kind.''  His  lordship  disposed  of  the  contention  in  favour 
of  the  two  fold  source  of  the  rights  of  corporations  by  describing 
the  memorandum  of  association  as  ^Hhe  charter  and  the  limitation 
of  the  powers  of  any  company  established  under  the  act"  It  is 
important,  too,  to  remember  that  the  articles  of  association  play 
a  part  subsidiary  to  the  memorandum.  They  can  give  no  author- 
Is)  See  Coke  Inst  ii,  200. 
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ity  unanthorized  by  the  latter.  "The  memorandum  of 
association,"  said  Lord  *Caim8,  "  is,  as  it  were,  the  area  be-  [54*] 
yond  which  the  action  of  the  company  cannot  go,  bat  inside 
that  area  they  may  make  such  regnlations  for  their  own  govern- 
ment as  they  think  fit."  This  being  the  opinion  of  the  House  of 
Lords,  the  condnsion  is  obvious.  "  I  assume  the  contract  in  itself 
to  be  perfectly  legal,"  said  his  lordship;  "to  have  nothing  in  it 
obnoxious  to  any  of  the  powers  involved  in  the  expressions  which 
I  have  used.  The  question  is  not  the  illegality  of  the  contract, 
but  the  competency  and  power  of  the  company  to  make  the  con- 
tract. I  am  of  opinion  that  this  contract  was  entirely  beyond  the 
object  of  the  memorandum  of  association.  If  so,  it  was  thereby 
placed  beyond  tlie  power  of  the  company  to  make  the  contract. 
If  so,  it  was  not  a  question  whether  the  contract  ever  was  ratified 
or  not  ratified.  If  it  was  a  contract  void  at  its  beginning,  it  was 
void  for  this  reason,  because  the  company  could  not  make  the  con- 
tract" ^  Thus,  by  the  application  of  the  familiar  principle  of  our 
law  that  no  void  act  can  be  ratified,  the  respondent's  claim  against 
the  company  was  declared  invalid.  Putting  aside  altogether  the 
question  raised  respecting  the  suflSciency  of  the  evidence  of  a  rat- 
ification, there  can  be  no  doubt  that  the  enunciation  of  the  law 
by  the  House  of  Lords  is  more  logical,  as  well  as  more  reconcilable 
with  general  principles,  than  the  decision  of  the  courts  below. 

'  A  principaL  cannot  ratify  what  he  also,  City  of  Shawneetown  y.  Baker,  85 

cannot  authorize.    0'Ck)nDer  v.  Arnold,  111.  563. 

53  Ind.  205;  Arxnitage  v.  Widoe,  86  Contracts  by  connty  officers,  in  viola- 
Ifich.  124;  McCracken  v.  City  of  San  tion  of  the  act  which  regulates  the  man- 
Francisco,  16  Cal.  59t;  Board  of  Super-  ner  of  making  them,  are  void,  and  no 
Tiaors  t.  Airighi,  infra.  See  Township  subsequent  ratification  by  such  officers 
of  Taymouth  ▼.  Koehler,  35  Mich.  22,  can  make  them  binding  on  the  county. 
post,  p.  67.  Board  of   Supervisors  v.  Arrighi,  54 

Where  the  charter  of  a  corporation  Miss.  668. 

contains  no  special  provision  upon  the       A  principal  may  ratify  an  unauthor- 

snlgect,  less  than  a  majority  of  the  ized  act,  through  an  agent.     Mound 

boaid  of  directors  hare  no  power  to  City  Mut.  Life  Ins.  Co.  v.  Huth,  49  Ala. 

transact  business.    Their  acts  are  abso-  530  (where  the  rule  is  staled  that  the 

Intely  Toid,  and  the  corporation  cannot  principal  is  bound  by  the  ratification  or 

latify  them.    Price  ▼.  Grand  Rapids  &  adoption  of  his  agent,  if  the  agent  had 

Ind.  R.  R.  Co.  13  Ind.  58;  McCracken  authority  to  do  the  thing  which  he  rati- 

T.  City  of  San  Francisco,  supra.  fied  or  adopted);  Whitehead  v.  Wells, 

See,  however,  contra,  Atlantic  Fire  29  Ark.  99;  85  Penn.  St.  299;  Palmer 

Ids.  Co.  t.  Sanders,  36  N.  H.  269.  See,  t.  Cheney,  85  Iowa,  281. 
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We  now  proceed  to  inqnire  what  circnmBtaDccs  in  the  condnct 
of  an  agent  are  necessarj  in  order  to  make  a  ratification  of  such 
conduct  equivalent  to  a  previous  conunand.  And  hei*e  it  will  be 
most  convenient  to  consider  the  conduct  of  the  person  who  as< 
Bumes  to  act  as  agent  (1)  in  doing  the  act  or  entering  into  the 
contract,  and  (2)  ia  obtaining  a  ratification.  In  the  former  case, 
the  rule  is  long  established  that  no  ratification  is  efifectual  unless 
the  act  has  been  done  by  the  agent  on  behalf  of  the  person  who 
ratifies.^  This  is  distinctly  laid  down  in  the  Year  Book,  7  Hen. 
4,  fo.  85.  Thus,  if  a  bailiff  take  a  heriot,  claiming  property  in 
it  himself,  the  subsequent  assent  of  the  lord  would  not  amount 
to  a  ratification ;  but  if  he  take  it  as  the  bailiff  of  the  lord,  the 
subsequent  assent  amounts  to  a  ratification  of  the  bailiff's  act  (r). 
The  same  rule  applies  when  a  person  distrains  without  authority  («). 
The  learned  reporters  of  Wilson  v,  Tumman  {t\  in  discussing 
this  principle  of  s.  35  in  the  Year  Book  of  7  Hen.  4,  refer  to  one 
of  the  regvlcB  juris^  appended  by  Gregory  IX  and  Boniface  VIII 
to  the  Decretals,  as  embodying  the  same  principle.  The 
[55*]  *rnle  hci*e  referred  to  is  as  follows:  Saturn  quis  habere  non 
potest^  qvod  ipsius  nomme  non  est  gestum. 

A  leading  case  upon  this  question  was  decided  by  the  Court  of 
Common  Pleas  in  the  year  1843  {u).  This  was  an  action  of  tres- 
pass, de  bo7iis  asportatis.  "S.  assigned  certain  goods  to  W.,  who 
took  possession  of  them.  Shortly  after  the  assignment  the  sheriff 's 
officers  seized  and  carried  them  away  under  a  process  directed  to 
the  sheriff  in  respect  of  a  debt  due  from  N.  to  T.  The  seizure  was 
not  authorized  by  T.,  nor  did  the  sheriff 's  officers  assume  to  act  as 
his  agents.  T.  subsequently  acquiesced  in  the  seizure,  and  claimed 
the  goods  in  opposition  to  W.'s  claim.  At  the  trial  the  learned 
judge  (Parke,  B.)  directed  the  jury  that  an  order  to  seize  the  goods 
was  here  necessary  to  make  the  defendant  liable;  that  although 
the  subsequent  assent  and  ratification  by  B.  of  an  act  done  by  A., 
professing  to  act  for  and  on  account  of  B.,  is  sufficient  to  make 

*See  Collins  v.  Wagg^)ner,  Breese,  ning,  90  id.  211;  Cooley  on  Torts,  127, 

26;  Beveridge  v.  Rawson,  51  111.  504;  128.    See  poet,  62,  note. 
Grand  v.  Van  Vleck,  69  id.  479;  Har-       (r)  Year  Book,  7  Hen.  4,  fo.  85. 
rison  v.  MitcheU,  13  La.  Ann.  260;  Ro-       («)  Godbolt*s  Rep.  1096. 
by  V.  Cossett,  78  111.  638;  AUdrod  v.       (0  6  M.  &  G.  236. 
Bray,  41  Mo.  484;  Vanderbilfc  v.  Turn-       (w)  Wilson  v.  Tamnum,  supra, 
pike  Co.  2  N.  Y.  479;  Brainerd  v.  Dun- 
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that  act  the  act  of  B.  by  relation,  here  the  sheriff's  oflBcers  acted 
as  ministers  of  the  law,  without  any  intention  to  act  as  agents  of 
the  party  suing  out  the  process.  This  ruling  was  upheld  in  the 
Court  of  Common  Pleas:  "That  an  act  done  for  another,"  says 
Chief  Justice  Tindal,  "  by  a  person  not  assuming  to  act  for  him- 
self, but  for  such  other  person,  though  without  any  precedent  au- 
thority whatever,  becomes  the  act  of  the  plaintiff  if  subsequently 
ratified  by  him,  is  the  known  and  well-established  rule  of  law." 
Having  referred  to  the  distinctions  adopted  in  the  Tear  Book,  7 
Hen.  4^  s.  35,  his  Lordship  proceeds,  "  but  when  the  sheriff,  acting 
under  a  valid  writ  by  the  command  of  the  court,  and  as  a  servant 
of  the  coart,  seizes  the  wrong  person's  goods,  a  subsequent  decla- 
ration by  the  plaintiff  in  the  original  action,  ratifying  and  approv- 
ing  the  taking,  cannot,  upon  the  distinction  above  taken,  alter 
the  character  of  the  original  taking  and  make  it  a  wrongful  tak- 
ing by  the  plaintiff  in  the  original  action."  The  principles  here 
enunciated  are  so  clear  and  so  well  established  that  it  will  suffice, 
by  way  of  illustration,  to  make  but  a  short  reference  to  two  recent 
cases  in  which  they  have  been  recognized. 

In  Ancona  v.  Marks  (t?),  decided  in  the  Court  of  Exchequer  in 
1862,  W.,  the  holder  of  certain  bills  of  exchange,  acting  without 
tlie  authority  or  knowledge  of  the  plaintiff,  indorsed  and  delivered 
them  to  an  attorney,  saying,  "  I  wish  you  to  receive  these  bills  for 

Ancona,  and  to  bring  ah  action  upon  them  in  his  name." 
[56*]  *Af  ter  action  brought,  the  plaintiff  assented  to  the  act,  and 

it  was  held  a  valid  ratification.  It  is  immaterial,  therefore, 
whether  the  principal  knows  at  the  time  his  name  is  assumed  that 
it  is  so  assumed,  and  it  is  equally  immaterial  whether  the  ratifica- 
tion is  antecedent  or  subsequent  to  action  brought. 

Watson  V.  Stoann  (y),  a  decision  of  the  Court  of  Common 
Fleas  in  the  same  year,  is  another  authority  in  support  of  the 
same  principle.  The  plaintiff  had  given  instructions  to  an  insur- 
ance broker  at  Hull  to  effect  an  open  policy  for  5,000Z.  against 
jettison  only,  "  subject  to  declaration  thereafter."  The  broker  was 
unable  to  do  so.  He  therefore  declared  a  cargo  shipped  for  Ostend 
on  board  one  of  the  plaintiff 's  vessels.  The  declaration  was  made 
on  the  back  of  a  general  policy  which  he  had  effected  for  himself, 
upon  any  kind  of  merchandise,  as  interest  might  appear.    This 

(V)  7  H.  &  K.  686.  (y)  11  C.  B.,  N.  S.  746. 
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was  initialled  by  the  underwriters.  A  loss  bj  jettison  happened, 
and  it  was  held,  on  the  ground  that  the  contract  had  been  made 
neither  by  the  plaintiff  nor  by  an  agent  professing  to  act  for  him, 
that  the  plaintiff  conld  not  maintain  an  action  against  the  under- 
writers upon  tlie  policy.  Tlie  obvious  consequence  if  the  plaint- 
iff had  succeeded  would  be  to  give  a  man  a  right  to  sue  upon  a 
contract  which  was  not  made  by  him  or  on  his  behalf. 

With  respect  to  the  conduct  of  the  agent  in  obtaining  a  ratifi- 
cation, see  what  is  said  in  regard  to  the  knowledge  of  the  plaintiff, 
infra^  p.  61. 

With  respect  to  the  individual  who  undertakes  to  ratify  the  act 
of  another,  it  is  well  established  tliat  there  can  be  no  ratification 
except  by  a  person  ascertained  at  the  time  of  the  act  done,  that  is, 
by  a  person  who  was  at  the  time  the  act  was  done  in  existence 
either  actually  or  in  contemplation  of  law.  Kelner  v.  Boaster  (5), 
decided  in  1866,  is  one  of  the  most  recent  authorities  upon  the 
subject.  The  plaintiff,  a  wine  merchant  and  owner  of  an  assembly 
room,  sold  to  certain  of  the  directors  of  a  projected  hotel  company, 
and  the  directors  agreed  to  purchase,  on  behalf  of  the  company, 
the  extra  stock  on  the  plaintiff's  premises.  The  stock  was  accord- 
ingly received  by  the  company,  and  consumed  in  the  business  of 
the  hotel.  A  few  days  after  the  purchase,  the  directors  met  and 
passed  a  resolution  that  the  arrangement  entered  into  by  the  de- 
fendants on  behalf  of  the  company  for  the  purchase  of  stock 
[57*]  was  thereby  ratified.  There  was  also  a  sub*sequent  ratifi- 
cation by  the  company.  The  articles  of  association  were 
not  duly  stamped,  nor  had  the  company  obtained  a  certificate  of 
incorporation  when  the  above  agreement  was  entered  into  between 
the  plaintiff  and  defendants.  At  the  trial  a  verdict  was  entered 
for  the  plaintiff,  snbject  to  leave  reserved  to  the  defendants  to 
move  to  enter  a  nonsuit,  and  for  a  new  trial  on  the  ground  of 
misdirection  on  the  part  of  the  learned  judge  ^Mn  not  allowing 
witnesses  to  be  called  to  contradict  the  plaintiff  as  to  the  defend- 
ants' personal  liability.'*  The  court  refused  to  grant  a  rule.  The 
reasoning  in  the  judgment  of  Chief  Justice  Erie  is  a  clear  exposi- 
tion of  the  law.  Having  pointed  out  that  if  the  company  had 
been  in  existence  at  the  time  the  contract  was  entered  into  there 
would  be  no  doubt  that  the  defendants  would  have  signed  as 

(«)  L.  R,,  2  C.  P.  174. 
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agents,  his  lordship  proceeds  to  consider  the  effect  of  the  subse- 
quent incorporation  of  the  company  and  its  recognition  of  the 
defendant's  acts.  '^  As  there  was  no  company  in  existence  at  the 
time  of  the  agreement  being  made,  the  agreement  would  be 
wholly  inoperative  unless  it  were  held  to  be  binding  on  the  de- 
fendants personally.  The  cases  referred  to  in  the  course  of  the 
argument  fully  bear  out  the  proposition  that  where  a  contract  is 
signed  by  one  who  professes  to  be  signing^ as  agent,' but  who 
has  no  principal  existing  at  the  time,  and  the  contract  would  be 
altogether  inoperative  unless  binding  upon  the  person  who  signed 
it,  he  is  bound  thereby;  and  a  stranger  cannot  by  a  subsequent 
ratification  relieve  him  from  that  responsibility .'*  The  reason  of 
the  rule  cannot  be  better  expressed  than  in  the  words  of  the  same 
learned  judge:  "When  afterwards  the  company  came  into  exist- 
ence it  was  a  totally  new  creature,  having  rights  and  obligations 
from  that  time,  but  no  rights  or  obligations  by  reason  of  anything 
which  might  have  been  done  before.  It  was  once  indeed  thought 
that  an  inchoate  liability  might  be  incurred  on  behalf  of  a  pro- 
posed company  which  would  become  binding  on  it  when  subse- 
quently formed;  but  that  notion  was  manifestly  contrary  to  the 
principles  upon  which  the  law  of  contract  is  founded.  There 
must  be  two  parties  to  a  contract;  and  the  rights  and  obligations 
which  it  creates  cannot  be  transferred  by  one  of  them  to  a  third 
person  who  was  not  in  a  condition  to  be  bound  by  it  at  the  time 
it  was  made."    That  no  contract  is  valid  unless  there  are  parties 

existing  at  the  time  who  are  capable  of  contracting,  is  an 
[58*]  elementary  principle  of  the  law  of  contracts  {a).    *To  this 

principle  the  rule  which  makes  the  validity  of  a  ratification 
depend  upon  the  existence  of  the  person  who  ratifies,  appears 
manifestly  to  be  a  corollary  {h)} 

(a)  See  Gbim  v.  London  &  Lancashire  Rockford,  R.  I.  &  St.  Loms  R.  R.  Co.  v. 

Fixe  LisoKUice  Co.,  12  C.  B.,  N.  S.  694.  Sage,  65  HI.  928. 

(6)  See  Collen  v.  Duke  of  Queens-  But  an  incorporated  company  will  be 

beny,  1  Bro.  C.  C.  101;  Payne  v.  New  bound  by  the  agreement  of  its  individual 

South  Wales  Coal,  &c  Co.,  10  Ex.  233;  members,  acting  before  incorporation 

Higgins  y.  Senior,  8  M.  &  W.  834.  on  its  behalf,  if  the  company  has  re- 

'  To  the  same  point,  see  Marchand  t.  ceitred  the  full  benefit  of  the  considera- 
Loan  Assodation,  26  La  Ann.  389;  tion  for  which  the  agreement  stipulated 
Stainsby  v.  Fraaer*s  Life  Boat  Co.,  3  on  its  behalf.  Edwards  v.  Grand  June- 
Daly,  93.  See,  also,  Pittsburgh  etc  tion  Railway  Co.  1  Myl.  &  Cr.  650; 
R.  R.  Co.  Y.  Gazzim,  32  Penn.  St.  340;  Gooday  v.  Colchester  etc.  Railway  Co. 
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The  decision  in  the  case  of  Kelner  v.  Baxter  {c\  so  far  as  that 
decision  is  an  authority  for  the  principle  that  a  company  cannot 
adopt  the  contracts  of  its  promoters  before  tlie  formation  of  the 
CDmpany,  must  be  considered  rather  as  an  exposition  of  the  doc- 
trines of  the  common  law  than  as  an  authority  binding  in  equity. 
In  Melhado  v.  The  Poiio^  <£<?.,  Railway  Co.  (d),  which  was  decided 
in  the  year  1874,  the  action  was  brouglit  by  the  promoters  of  the 
defendant  company  for  preliminary  expenses  incurred  in  the  estab- 
lishment of  the  company.  The  articles  of  association  of  the 
'defendants,  a  joint  stock  company,  provided  that  the  company 
should  defray  such  expenses  incurred  in  its  establishment  as  the 
directors  should  consider  might  be  deemed  and  treated  as  prelim- 
inary expenses  to  an  amount  not  exceeding  2,0002. 

Lord  Coleridge,  C.  J.,  said:  "I  am  of  opinion  that  the  defend- 
ants are  entitled  to  our  judgment  .  .  The  declaration  avers  that 
all  conditions  were  performed  necessary  to  entitle  the  plaintiffs 
to  be  paid  their  expenses;  and,  therefore,  I  think  wo  must  take  it 
that  they  were  expenses  which,  if  the  directors  had  thought  proper 
to  pay  them,  the  articles  would  have  justified  them  in  paying. 
The  question,  therefore,  is  whether  an  action  will  lie  for  the  pay- 
ment of  these  expenses,  in  pursuance  of  the  articles  of  association, 
to  which  the  plaintiffs  were  not  parties.  I  have  come  to  the  con- 
clusion that  no  such  action  will  lie.  I  must  say,  somewhat 
reluctantly,  because,  though  I  wish  to  express  no  opinion  on  the 
merits  of  this  particular  case,  having  no  material  for  forming  such 
an  opinion,  it  does  seem  just,  in  general,  if  a  company  takes  the 
benefit  of  the  work  and  expenditure  by  which  its  existence  has 


17  Beav.  138;  Preston  v.  Liverpool  etc. 
Railway  Co.  1  Sim.  (N.  S.).  586;  BeU'g 
Gap  R.  R.  Co.  V.  Christy,  79  Penn.  St, 
54;  Grape  Sugar  Manfg.  Co.  v.  Small, 
40  Md.  895. 

See,  also,  Rodiford,  R.  I.  &  St.  L.  R. 
R.  Co.  V.  Sage,  65  lU.  328;  Safety  De- 
posit, etc  Co.  T.  Smith,  65  id.  309; 
Western  Screw  &  Manfg.  Co.  v.  Cous- 
ley,  72  III  531,  holding  that  a  corpora- 
tion, after  its  organization,  is  not  liable 
for  the  payment  of  debts  contracted  pre- 
viously thereto,  without  an  express  prom  - 
ise  to  pay  them  after  acceptance  and  re- 


ceipt of  the  benefit  of  that  for  which 
they  were  incurred. 

As  to  liability  of  other  associates  to 
persons  making  advances,  see  Bell  v. 
McAboy,  3  Brewst  81. 

As  to  a  contract  by  directors  to  sell 
the  business  and  assets  of  a  company  to 
another,  in  contemplation  of  his  estab- 
lishing a  new  company  for  the  same 
purpose,  see  Bird  v.  Bird's  Patent  De- 
odorizing, etc.  Sewage  Co.  L.  R.,  9  Ch. 
App.  358. 

(c)  L.  R.,  2  C.  P.  174. 

(d)  L.  R.,  9  C.  P.  503. 
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been  rendered  possible,  and  voluntarily  comes  into  existence  on 
the  terms  that  it  shall  be  liable  to  pay  for  such  work  and  expendi- 
ture, that  a  cause  of  action  should  be  given.  I  can  find,  however, 
no  legal  principle  upon  wliich  such  an  action  can  be  maintained." 
Ilis  lordship  was  of  opinion  that  there  was  no  contract,  and  that 
the  doctrine  of  ratification  was  inapplicable  for  the  reasons 
given  in  Kelner  v.  Baxter.  *"  The  articles,"  continued  his  [59*] 
lordship,  "  no  doubt  would  be  a  valid  authority  to  the  di- 
rectors if  tliey  had  chosen  to  pay  these  expenses;  but  I  do  not 
think  that  any  contract,  express  or  implied,  arises  as  between  the 
defendants  and  the  plaintiffs  to  pay  them."  With  respect  to  cer- 
tain cases  in  equity,  cited  in  the  course  of  the  argument,  he  ob- 
served, "  There  are,  it  is  true,  certain  decisions  in  equity  upon 
cases,  the  facts  of  which  are  not  in  substance  dissimilar  from 
tliose  of  the  present  case,  in  which  the  plaintiff  has  been  held 
entitled  to  recover,  such  as  Touche  v.  Metropolitan  Haihoay 
Warehousing  Co.  {e)\  but  the  principle  upon  which  they  proceed 
is  not  one  which  we  can  apply.  It  seems  to  me  that  the  judg- 
ment of  Lord  Hatherly  in  that  case,  and  that  of  Vice-Chancellor 
Wigram  in  Sjpooner  v.  Parsons  {J\  are  based  upon  the  doctrines 
which,  in  courts  of  equity,  govern  the  relation  of  trustee  and 
cestui  que  ti'ust^  and  which,  however  sound  and  reasonable  they 
may  be,  we  cannot,  as  a  court  of  law,  adopt  in  relation  to  the 
question  now  before  us."  To  the  same  effect  it  was  said  by  Mel- 
lor,  J.,  "I  think  we  shonld  be  stretching  the  rules  of  law  very 
much  if  we  were  to  hold  that,  under  the  circumstances  disclosed 
on  this  declaration,  there  would  be  an  implied  contract  on  the 
part  of  the  company  to  pay  preliminary  expenses."  Judgment 
was  entered  for  the  defendants. 

In  Parsons  v.  Spooner  {f\  a  solicitor  who  had  projected  and, 
at  his  own  expense,  brought  forward  a  scheme  for  making  a  rail- 
way, entered  into  an  agreement  with  the  persons  who  became  the 
provisional  committee  for  prosecuting  the  undertaking,  that  the 
co6ts  and  expenses  should  be  paid  by  such  solicitor  and  projector, 
and  that  the  members  of  such  provisional  committee  should  not 
be  personally  liable  to  him  for  such  costs  and  disbursements,  but 
that  the  same  should  be  paid  out  of  the  fund  to  arise  from  the 
deposits  to  be  paid  on  the  shares.  Wigram,  Y.-C,  held  that  this 
W  L.  R.,  6  Ch.  671.  (/)  5  Hare,  102. 
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agreement  was  not  illegal  as  between  the  provisional  committee 
and  the  shareholders,  regarded  as  trustee  and  cesttd  que  trusty  in- 
asmuch as  the  trustee  was  entitled  to  be  indemnified  by  his  cestui 
que  trust  in  respect  of  the  costs  and  expenses  properly  incun-ed. 
Touche  V.  Metropolitan^  <&c.  Co.  {e)  was  decided  after  Kelner 
V.  Baxter^  in  1871.  The  plaintiffs  had  incurred  labour  and  ex- 
pense in  organizing  a  scheme  for  certain  exhibition  rooms,  and 

had  entered  into  negotiations  with,  and  sent  the  plans  to, 
[60*]  some  of  *the  promoters  of  a  company,  offering  to  accept 

2,000Z.  for  remuneration.  In  the  articles  of  association,  it 
was  subsequently  provided  that  when  the  shares  were  subscribed 
for  and  paid  upon  to  an  amount  named,  the  directors  should  pay 
the  above  sum  of  2,0002.  The  amount  named  was  obtained,  but 
the  company  failed  to  obtain  a  site,  and  never  actually  commenced 
business.  Lord  Hatherley,  C,  held  that  the  company  had  adopted 
the  agreement  as  to  the  payment  of  2,000Z.,  and  that  the  plaintiffs 
could  maintain  a  suit  against  the  company  and  the  directors. 

Vice-Chancellor  Malins,  in  deciding  the  case  of  Spiller  v.  Paris 
Shxting  Rink  Co.  (t),  which  came  before  him  in  1878,  insisted 
strongly  upon  the  distinctions  prevailing  between  the  principles 
of  common  law  and  those  of  equity.  ^'  It  is  argued,"  said  his 
lordship,  "  that  a  contract  entered  into  between  certain  individ- 
uals before  a  company  is  formed  cannot  be  binding  on  the  com- 
pany when  formed.  But  here  the  question  is  whether  such  a 
contract  cannot  be  adopted  by  the  company  when  formed.  To 
deny  this  is  to  argue  against  a  long  current  of  authorities  in  this 
court.  In  Touche  v.  Metropolitan^  (kc.  Co,  there  was  a  contract, 
certainly  not  at  first  binding  on  the  company,  but  it  was  adopted 
and  ratified  by  the  company,  and  was  held  by  Lord  Hatherley  to 
be  binding  on  them.  Certain  cases  at  law  have  been  referred  to, 
but  Kelner  v.  Baxter  has  no  application,  for  the  only  point  de- 
cided in  that  case  was  that  the  persons  who  had  made  the  contract 
were  liable  on  it,  and  could  not  shift  the  burden  over  to  the  com- 
pany. Great  stress  was  laid  on  Melhado  v.  Porto^  (6c.  Co./  but 
there  Lord  Coleridge  himself  says  that  the  decisions  at  law  and 
in  equity  are  different,  and  I  feel  no  doubt  that  that  case  would 
have  been  otherwise  decided  in  equity.  Lord  Coleridge  says  that 
the  case  of  Touche  v.  Metropolitan^  Ac.  Co.  rested  upon  the 
(e)  L.  R.  6  Ch.  671.  (t)  7  Ch.  Div.  8GS. 
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principle  of  trustee  and  cestui  que  trust;  but  in  ray  opinion  it 
rested  on  no  such  principle,  but  on  the  power  of  a  company  to 
adopt  contracts  made  by  its  promoters  after  its  formation  "  {k). 

Having  pointed  out  what  acts  are  capable  of  a  ratification; 
what  are  the  rules  by  whose  observance  an  unauthorized  agent 
may  put  himself  in  a  position  to  be  relieved  of  the  responsibility 
arising  from  a  contract  or  tort;  and  thirdly,  the  time  when  the 
authority  of  the  person  who  assumes  to  ratify  must  be  in  exist- 
ence, we  pass  on  to  the  remaining  questions  connected  with 
the  *essentials  of  ratification.  These  questions  relate,  first,  [*61] 
to  the  amount  of  knowledge  which  it  is  necessary  the  prin- 
cipal should  have  in  order  to  make  his  ratification  binding  upon  it; 
and,  secondly,  to  the  necessity  in  certain  cases  that  the  ratification 
should  be  made  in  a  form  prescribed  by  the  law. 

First,  as  to  the  knowledge  of  the  principal.  The  principle  of 
the  case  in  this  particular  is  that  a  ratification  becomes  binding  if 
made  with  a  knowledge  of.  all  material  circumstances,^  or  if  made 

(fc)  See  In  re  Hereford,  &c.  Co.,  2  Ch.  dall,  1  Bradwell  (111.),  103;  Snow  v. 

Kv.  621.  Grace,  29  Ark.  131 ;  Turner  v.  Wilcox, 

*  To  the  same  point  see  Spooner  y.  54  Ga.  593;   Spooner  v.  Thompson,  48 

Thompson,  48  Vt.  259;  Owings  v.  Hull,  Vt.  259;  Cooley  on  Torta,  128. 

9  Pet  607;  Dickinson  v.  Inhabitants  of  But  notice  of  the  facts  to  another 

Conway,  12  Allen,  487;    Reynolds  T.  agent,  where  the  matter  is  within  the 

Perree,  86  111.  570;  Adams  Exp.  Co.  v.  scope  of  his  agency,  afi'ects  the  princi- 

l^ego,  35  Md.  47;  Pittsburg  etc.  R.  R.  pal,  though  not  in  izci  communicated. 

Co.  V.  GazzMn,  32  Penn.  St.  340;  Lester  Union  Gold  Mining  Co.  v.  Rocky  Mt. 

V.  Kinne,  37  Conn.  9;  Mapp  v.  Phillips,  Nat.  Bank,  supra. 

32  Ga.  72;   Manning  v.  Gasharel,  27  Such  knowledge  must  be  of  the  &u!ts 

Ind.  399;  Delaney  ▼.  Levi,  19  La.  Ann.  as  they  actually  exist,  not  merely  as  the 

251;  Williams  t.  Storm,  6  Cold.  203;  agent  believed  them  to  exist.    Bank  of 

Billings  V.  Morrow,  7  Cal.  171;  Miller  Owensboro  v.  Western  Bank,  supra. 

▼.  Board  of    Education,  44  id.  166;  Knowledge  of  the  facts  by  the  prin- 

Humphrey  v.  Havens,  12  Minn.  298;  cipal  will  be  presumed  where  it  appears 

Tidrick  V.  Rice,  13  Iowa,  214;  Commer-  that  the  principal   was  in  possession 

dal  Bankv.  Jones,  18  Tex.  811;  iBtna  of  facts  from  which  it  could  readily 

Ins.  Co.  y.  N.  W.  Iron  Co.,  21  Wis.  have  been  ascertained,  or  which  were 

458;  Bannon  v.  Warficld,  42  Md.  22;  sufficient  to  put  him  upon  inquiry  of  his 

Bosseaa  v.  O'Brien,  4  Biss.  395;  Union  agent  as  to  the  condition  of   affah-s. 

Gold  Mining  Co.  v.  Rocky  Mt  Nat.  Hurd  v.  Marple,  2  Bradwell,  402. 

Bank,  2  Col.  Ter.  565;   Thompson  v.  Where  A.,  having  in  his  possession 

Craig,  16  Abb.  Pr.  (N.  S.)  29;  Bank  of  money  belonging  to  B.,  by  B.'s  direction 

Owensboro  v.  Western  Bank,  13  Bush,  purchased  land  from  C.  for  B.,  to  whom 

5i36;  Meyer  v.  Baldwin,  52  Mass.  263;  C.  conveyed  it,  and  A.  paid  therefor  the 

Kerr  v.  Sharp,  83  III.  199;  Stein  v.  Ken-  said  money  and  gave  his  own  note  for  a 
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with  an  intention  to  assnme  the  risk  without  inquiry  (Z).  One  of 
the  earliest  reported  cases  in  which  the  principle  was  recognized 
was  tried  at  the  Guildhall  Sittings  in  1786  (m).  The  plaintijBEs 
brought  an  action  against  the  defendants,  their  correspondents,  for 
neglecting  to  insure.  On  receiving  the  order  the  defendants  sent 
their  broker,  A.,  to  Lloyds'  to  effect  the  insurance.  Failing  to  in- 
sure there  they  insured  through  G.  and  Co.  A  loss  occurred,  and 
payment  made  by  the  underwriter  to  G.  and  Co.,  who,  however, 
refused  to  meet  the  claims  of  their  principals.  Meanwhile  one  of 
the  plaintiffs,  before  whom  the  defendants  laid  all  the  circum- 
stances of  the  transaction,  approved  of  the  conduct  of  the  defend- 
ants, took  up  the  affair,  and  treated  A.  as  his  agent,  and  it  was  held 
that  he  had  ratified  the  conduct  of  the  defendants.  ^^  If,"  said  Mr* 
Justice  Buller, ''with  a  knowledge  of  all  the  circumstances,  he 
adopted  the  defendants'  acts  for  a  moment,  he  ought  to  be  bound 
hj  them.  If  he  had  intended  to  insist  on  his  right  to  recover  the 
money  from  the  defendants  he  should  never  have  looked  to  others 
at  all.  But  afterwards,  when  G.  and  Co.  were  likely  to  fail,  then 
he  considered  the  defendants  as  his  debtor."  In  Lewis  v.  Bead  {n\ 
decided  in  1845,  certain  bailiffs  were  authorized  by  the  landlord  to 
distrain  for  rent.  They  were  instructed  to  take  nothing  but  what 
was  on  the  demise^  premises.  They,  however,  seized  some  cattle 
beyond  the  boundaries.  The  cattle  were  sold,  and  the  proceeds 
handed  over  to  the  landlord.  Upon  an  action  in  trover  being 
brought  against  the  landlord,  it  was  held  by  the  Court  of  Exchequer 
that,  inasmuch  as  the  authority  was  not  followed,  the  defendant 
could  not  be  liable  unless  he  ratified  the  act  of  the  bailiffs,  with 

balance  of  the  parchase  money,  and  to  Where  an  agent  authorized  to  collect 

Becare  the  same  execated  a  mortgage  on  a  debt  receives  from  the  debtor  a  deed 

the  said  land  to  C.  in  B/s  name,  who  absolute  on  its  fiice  as  a  security  merely 

knew  of  the  purchase  and  authorized  A.  for  the  debt,  which  deed  is  received  by 

to  sign  all  necessary  papers,  and  after  the  principal,  in  the  absence  of  evidence 

said  purchase  took  possession  of  the  land  to  the  contrary  it  will  be  presumed  that 

claiming  title  thereto,  with  knowledge  the  latter  was  advised  of  the  arrange- 

of  said  mortgage :    Held,  in  a  suit  to  ment,  and  if  he  received  it  without  such 

fozedoee  the  mortgage,  that  B.  could  information,  that  he  adopted  whatever 

not  repudiate  the  execution  by  A.  of  said  arrangement  his  agent  may  have  made, 

mortgage  in  the  name  of  B.,  though  the  Meehan  v.  Forrester,  52  N.  T.  277. 

latter  never  expressly  authorized  the  (Z)  Lewis  v.  Reed,  13  M.  &  W.  834. 

former  to  sign  said  mortgage.  Fouch  t.  (m)  Smith  v.  Cadogan,  2  T.  R.  188,  a. 

Wilson,  59  Ind.  93.  (n)  Supra. 
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knowledge  tliat  they  took  the  cattle  beyond  the  boundaries,  "  or 

unless  he  meant  to  take  upon  himself,  without  inquiry,  the 

risk  of  any  irregularity  which  they  might  have  ^committed,  [62*] 

and  to  adopt  all  their  acts  "  (o).    The  above  rules  need  not 

be  dwelt  upon  at  any  lengtL    The  authorities  are  uniform  in 

recognizing  them  (jj).    The  fact  that  a  railway  company  is  the 

principal  is  immaterial  (g). 

With  respect  to  companies,  the  rules  have  been  stated  by  a  learned 
judge  in  clear  and  concise  terms.  Ratification  by  directors  can  be 
of  no  avail  as  against  a  company  if  the  contract  is  one  by  which 
the  company  would  not  have  been  bound  even  if  all  proper  for- 
malities had  been  observed ;  nor  will  ratification  by  the  shareholders 
amount  to  a  ratification  by  the  company  if  the  contract  is  tUtra 
vires  of  the  company.^  If,  on  the  other  hand,  the  contract  would 
have  been  binding  on  the  company  if  all  proper  formalities  had 
been  observed,  or  if  all  the  shareholders  had  concurred  in  it,  rati- 
fication by  or  on  behalf  of  the  company  is  perfectly  possible  (r). 
Where  the  contract  is  one  which  it  is  competent  for  the  directors 
to  make,  it  is  also  one  which  it  is  competent  for  them  to  ratify; 
and  in  such  a  case  knowledge  by  them  is  for  the  purpose  in  ques- 
tion equivalent  to  knowledge  by  the  company  («).*  Where,  how- 
ever, the  contract  is  one  which  it  is  not  competent  for  the  directors 
to  make,  ratification  on  the  part  of  the  shareholders  must  be  proved 
in  order  to  establish  ratification  by  the  company  (t);  but  such  rat- 
ification will  be  inferred  from  slight  circumstances  (u). 

Where  particular  formalities  are  required  to  be  observed  by  law 
in  order  that  a  contract  may  be  binding,  an  informal  ratification 
of  an  informal  contract  is  of  no  avail  except  in  the  limited  class 
of  cases  to  which  the  equitable  doctrines  of  part  performance  are 
applicable  (v).' 

(o)  Per  Curiam.  (s)  Ibid.  274;  Smith  v.  HoU  Glass  Co. 

(p)  Fteeman  v.  Roefaer,  18  Q.  B.  780;  11  C.  B.  897;  Wilson  v.  West  Hartle- 

Eaatem  Coonties  RaiL  Co.  v.  Broom,  6  pool  Rail  Co.,  2  De  G.,  J.  &  Sm.  475. 
Ex.  314;  see  Com.  Dig.   '*  Trespass,**       ^  See  Union  Gold  Mining  Co.  v.  Rocky 

C.  1;  and  GaonUett  v.  King,  3  C.  B.,  Mt  Kafc.  Bank,  supra. 
N.  S.  59.  (f)  Athenffium  Life  Assurance  Sodeij 

(9)  Roe  T.  Biifcenhead,  Ac  Rail.  Co.,  ▼.  Pooley,  3  De  G.  &  J.  294. 
7  Ex.  36.  (lO  Lane's  case,  1  De  G.,  J.  &  Sm.  504. 

'  See  ante,  p.  54.  (9)  See  Lindley  on  Partnership  (4th 

(r)  Lindl^   on   Partnenbip,  L  273  Lond.  ed.),  263. 
(Sini  ed.).  'In  Georgia,  it  is  held  that  where  a 
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We  may  now  sum  up  what  has  been  said  with  regard  to  the 
essentials  of  ratification.  In  order,  then,  that  a  ratification  may 
be  binding,  the  following  reqnisites  mast  be  satisfied: 

(1)  The  act  to  be  ratified  must  be  voidable  and  not  void; 

(2)  It  must  be  performed  by  one  professing  to  act  for  an- 
other; 

[63*]  *(3)  Tlie  person  in  whose  behalf  the  act  is  done  must  be 
in  existence  at  the  time  of  its  performance,  except 
in  casea  governed  by  rules  of  equity; 

(4)  The  person  who  undertakes  to  ratify  must  do  so  with  a 

knowledge  of  all  material  circumstances,  or  with  an  in- 
tent to  take  all  liability  without  such  knowledge; 

(5)  He  must  also  be  capable  of  ratifying  the  act; 

(6)  When  formalities  are  necessary  they  must  be  observed. 

In  considering  the  question  of  ratification,  it  may  become  very 
important  to  consider  what  circumstances  will  be  held  to  be  ma- 
terial. The  question  does  not  appear  to  have  ever  been  fully  dis- 
cussed in  any  reported  case.  It  was  raised  in  Hilhery  v.  HaUon  (x)j 
but  not  considered  at  any  length,  inasmuch  as  there  was  clear 
proof  that  the  defendant  ratified  an  act  of  his  agent,  which  on 
authority  (y)  constituted  a  conversion.  The  counsel  for  the  de- 
fendants argued  that  there  could  be  no  ratification  unless  the 

crop  lien  for  fertilizers  is  execated  by  an  of  B.,  whom  he  supposes  to  be  the  owner 

agent  who  acts  without  authority  from  of  certain  land,  makes  a  contract  for  the 

the  principal  and  in  his  absence,  and  sale  of  the  land,  an  expression  of  will- 

the  lien  is  under  seal,  proof  of  the  rati-  ingness  by  A.,  the  real  owner,  to  carry 

ficati6n  by  the  principal  must  be  in  out  its  terms,  cannot  be  held  to  be  a 

writing  and  under  seal    See  Pollard  ▼.  ratification  of  the  contract.    It  is  a  mere 

Gibbs,  55  Ga.  45,  and  cases  cited.  promise  to  sell  upon  the  same  terms. 

The  general  rule  of  the  common  law  and  is  not  enforceable  under  the  Statute 

is  that  an  agent  cannot  bind  his  prind-  of  Frauds,  unless  reduced  to  writing  and 

pal  by  a  sealed  instrument,  unless  he  signed  by  the  owner  or  some  one  by 

has  been  appointed  by  a  writing  under  him  lawfully  authorized.    But  if  a  per- 

seal.    (See  ante,  p.  17.)    But  this  rule  son  makes  a  written  contract  for  the  sale 

seems  in  this  country  to  have  been  so  far  of  land  as  the  agent  of  the  owner,  al- 

relaxed  as  to  allow  a  subsequent  ratifi-  though  without  authority,  the  owner 

cation  by  acts  of  a  contract  under  seal,  may  adopt  it  and  make  it  his  own,  and 

if  the  law  does  not  require  such  instru-  ratification  will  relate  back  to  the  act 

ment  to  be  sealed.    Adams  v.  Power,  52  done.    Roby  v.  Cossitt,  78  111.  638. 

Miss.  828,  and  cases  cited;  State  y.  Spar-  (x)  10  L.  T.  Rep.,  N.  S.  39. 

tansbiirg,  etc.  R.  R.  Co.  8  Rich.  (S.  CO  (y)  Burroughs  v.  Bayne,  2  L.  T.  Rep., 

129;  Story  on  Agency,  §  49.  N.  S.  16;  5  H.  &  N.  296. 

If  one  professing  to  act  as  the  agent 
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principal  knew  the  circumstances  of  the  case.  To  this  Baron 
Martin  replied  that  if  the  defendants  knew  all  the  circumstances 
which  made  the  act  of  dealing  with  another  man's  chattel  a  con- 
version, the  only  adoption  necessary  was  a  ratification  of  that 
which  was  the  wrongful  act.  This  reply  does  not  fully  meet  the 
contention,  for  the  defendants  did  not  know  all  the  circumstances 
of  the  agent's  conduct  What  they  did  amounted,  strictly  speak- 
ing, to  a  ratification  without  inquiry. 

Sect.  2.  —  Ratification^  Exjpress  and  iTryplied. 

A  ratification  may  be  express  or  it  may  be  implied.  When  one 
individual  deliberately,  whether  with  full  knowledge  or  without 
inquiry,  ratifies  the  act  or  conduct  of  another,  no  question  arises 
respecting  the  fact  of  ratification.  When,  on  the  other  hand, 
there  is  no  express  ratification,  it  becomes  important  to  consider 
what  circumstances  have  been  held  sufiScient  in  our  courts  of  law 
to  warrant  tlie  inference  that  a  ratification  may  be  implied 
from  them.  With  respect  to  the  general  nature  of  the  evidence 
that  will  be  thought  sufficient  to  establish  a  ratification,  the  re- 
marks of  the  learned  judges  in  Fitzgerald  v.  Dressier  {z)  may  be 
studied  with  advantage.  To  establish  a  case  of  authority 
by  ratification  there  must  be  some  substantive  ^proof ;  it  [64^*^] 
must  not  rest  upon  probability  or  conjecture  (a);  certainly 
it  would  be  very  unsafe  to  say  that  because  there  is  a  strong  prob- 
ability of  the  existence  of  a  state  of  things  from  which  a  prior 
authority  or  a  subsequent  ratification  might  l^e  inferred,  a  jury 
would  be  warranted  in  acting  upon  it  as  if  there  were  strict  legal 
proof  (J))}     In  the  same  case,  Willes,  J.  {c\  points  out  that  it  is 

(?)  7  C.  6.,  N.  S.  374.  act  was  done  is  not  clear,  the  presump- 

(a)  PerCiowder,  J.,7G.6.,N.S.397.  tion  of  ratification  is  far  less  strong 

(5)  See  per  Williams,  J.,  ibid.  396.  where  no  relation  of  agency  existed. 

1  The  facts  which  the  court  is  author-  Abbott  v.  May,  supra.     See  Cooley  on 

iaed  to  declare  oondusiye  of  the  inten-  Torts,  128. 

tion  of  a  party  to  ratify  unauthorized  Where  the  evidence  is  doubtful  and 

acts,  done  in  his  behalf  by  another,  are  may  admit  of  different  interpretations, 

such  as  must  be  inconsistent  with  a  dif-  the  question  of  ratification  must  be  de- 

feient  intention.     Abbott  v.  May,  50  termined  by  the  jury.    Abbott  v.  May, 

Ala.  97;  Hortons  v.  Townes,  6  Leigh,  supra;  Hortons  v.  Townes,  6  Leigh,  47; 

47.    See,  also,  Crooker  ▼.  Appleton,  25  Burr  v.  Howard,  58  Geo.  564. 

Me.  131.  (c)  Ibid.  398. 
When  the  intention  with  which  the 
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not  competent  to  a  jarj^  when  dealing  with  the  acts  of  a  third 
party,  to  act  upon  probabilities:  ^  there  being  no  original  aathor- 
ity  in  H.,"  said  the  same  learned  jndge,  ^  to  make  the  promise,  it 
was  a  thing  done  out  of  the  ordinary  scope  of  his  daty;  and 
though  there  was  a  moral  duty  cast  upon  him  to  communicate  to 
his  employer  the  fact  of  his  haWng  made  the  promise,  it  was 
nothing  more  than  a  moral  duty,  and  the  rule  ^  Omnia  proBsu- 
muntur  rite  esse  acta  donee probetur  in  contrarium^  is  never  ap* 
plied  to  such  a  duty  as  that." 

The  rule  requiring  substantial  proof  of  a  ratification  is,  with 
good  reason,  applied  to  cases  of  trespass.  By  the  common  law, 
if  a  principal  agree  to  a  trespass  after  it  is  done,  he  is  no  tres- 
passer ^  unless  the  trespass  was  done  to  his  use  or  for  his  ben- 
efit "  {d)}  Besides,  it  should  not  be  forgotten  in.  actions  for  false 
imprisonment,  that  courts  of  law  will  take  care  that  people  are 
not  put  in  peril  for  making  complaint  when  a  crime  has  been 
committed  {e\  A  plaintiff  having  been  apprehended  at  the  in- 
stance of  the  defendant's  son,  on  a  charge  of  obtaining  money  by 
&lse  pretences,  of  which  charge,  after  a  remand,  he  was  acquitted, 
brought  an  action  for  trespass  and  &lse  imprisonment  against  the 
&ther.  There  was  no  proof  that  the  son  was  authorized  to  make 
the  charge;  but  there  was  evidence  that  after  the  remand  the  de- 
fendant, when  told  by  his  son  that  he  had  caused  the  plaintiff  to 
be  apprehended,  said  he  would  have  nothing  to  do  with  it.  The 
court  held  that  there  was  no  evidence  of  a  ratification  {fy  "  No 
man,"  said  Willes,  J.,  ^'  ought,  as  a  general  rule,  to  be  responsible 
for  acts  not  his  own." 

It  is  generally  laid  down  in  text  books  that  a  small  matter 
will  be  evidence  of  such  assent  as  will  support  a  plea  of  ratifica- 
tion {g)}     The  cases  cited  in  support  of  the  statement  oon- 
[65*]  tain  ^nothing  inconsistent  with  the  above-quoted  decisions, 

{d)  Co.  Inat  iv.  817.  (/)  Moon  v.  Toweis,  8  C,  B.,  N.  S. 

1  See  Cocley  on  Torts,  127,  and  cases  611. 

died;  ante,  p.  54,  note.  {g)  Paley  <m  Agen<7,  171 ;  Chitty, 

(a)  Per  Pollock,  C.  B.,  in  Grinham  v.  Com.  Law,  iii.  199;  Stoiy  on  Agency, 

Willey,  4  fi.  &  N.  496;  and  see  the  ob-  253. 

aenrations  of  Lord  Cranworth  and  Al-  *See  Cairo  k  St.  Louis  R.  R.  Co.  v. 

denon,  B.,  in  Qoeden  v.  Elphick,  4  Ex.  Mahon^,  82  HI.  73. 
445,447. 
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for  in  all  of  tliem  there  was  evidence  which  did  not  rest  merely 
upon  probability  or  conjecture  (A). 

There  are  two  rules  respecting  ratification  which  may  be  noticed 
here.  The  first  is,  that  if  a  principal  ratifies  and  adopts  the  agent's 
acts,  even  for  a  moment,  he  is  bound  by  them  (^).^  In  other 
words,  after  ratification  there  is  no  lociis  jHBnite/UuB.  The  second 
rule  is,  that  there  can  be  no  ratification  of  a  part  only  of  a  trans- 
action. In  other  words,  the  law  does  not  allow  one  part  of  a 
transaction  to  be  afiSrmed  and  the  rest  to  be  disallowed.  One 
cannot  "blow  hot  and  cold."  Hence,  to  treat  a  party  as  one's 
agent  in  'respect  of  one  part  of  a  transaction,  is  equivalent  to  a 
ratification  of  the  whole  transaction  {J)}  For  instance,  if  a  prin- 
cipal ratify  a  contract  made  by  his  agent,  he  incurs  the  same 
liabilities  as  if  he  had  originally  authorized  it  (k).  An  adoption 
of  a  contract,  then,  is  an  adoption  in  amnibiu/  hence,  if  the  con- 
tract embodies  an  agreement  that  the  defendant  should  set  off  a 

(A)  See  Ward  ▼.  Evans,  6  Mod.  37;  Palmer,  48  Geo.  85;  Menkens  v.  Watson, 

ThonikL  ▼.  Smith,  11  Mod.  88;  2  Ld.  27  Mo.  168;  New  Eng.  Marine  Ins.  Co. 

Raym.  93.  y.  De  Wolf,  8  Pick.  63;  Saveland  v. 

(t)  Smith  V.  Cadogan,  2  T.  Rep.  189.  Green,  40  Wis.  431;  Babcock  y.  Deford, 

'  To  the  same  point,  see  Beall  y.  Jann-  14  Ean.  406. 
817,62  Mo.  434;  Hazleton  y.  Batchelder,       A  ratification  by  a  party  of  an  act 

44  N.  H.  40;  Clark  y.  Van  Riemsdyk,  9  done  in  his  behalf  by  another  in  excess 

Cranch,  153;  Brock  y.  Jones,  16  Tex.  of  anthoriiy,  as  where  a  person  paid  in 

461.  behalf  of  another  more  than  soch  other 

An  in&mt  can  neither  rescind  his  re-  person  had  intended  to  aathorize  him 

SQssion  of  a  contract,  nor  his  ratification  to  pay,  if  such  ratification  be  made 

of   a  deed   after  reaching  migority.  under  a  misapprehension  of  the  foil 

£well*8  Lead.  Cases,  97, 155.  scope  of  the  act,  is  yoidable  to  the  ex- 

(j)  Wilson  y.  Poalter,  2  Str.  859;  tent  of  the  mistake,  and  the  party  can 

HoYil  y.  Pac^  7  East,  164;  Small  y.  be  relieyed  pro  tanto.    Miller  y.  Boaxd 

Attwood,  6  CL  &  F.  232.  of  Edacation,  44  Cal.  166. 
•    <To  the  same  point,  see  Diennen  y.       So,  if  the  principal  ralafies  a  sale,  he 

Walker,  21  Aik.  539;  Seago  y.  Martin,  will  not  be  held  to  haye  ratified  an  nn- 

6  Heisk.  308;  Newall  y.  Hurlbort,  2  Yt  authorized  warranty  of  which  he  was 

351;  Benedict  y.  Smith,  10  Paige,  126;  ignorant  at  the  time  he  is  alleged  to 

Fanners'  Loan  &  Trust  Co.  y.  Walworth,  haye  ratified  it.    Smith  y.  Tracy,  36  N. 

1 N.  T.  433;  Elwell  y.  ChamberUn,  31  T.  79.    See,  also,  Baldwin  y.  Burrows, 

id.  611;  Fowlery.  N.  Y.  Gold  Exchange,  47  id.  199;  Haaeler  y.  Lemoyne,  5  C.  B. 

67  id.  138;  Widner  y.  Lane,  14  Mich.  (N.  S.)  530. 

124;  Henderson  y.  Cummings,  44  111.       {k)  Wilson  y.  Tamman,  6  M.  &  Gr. 

325;  Erider  y.  Trustees  of  Weston  Col-  236;  Smethurst  y.  Taylor,  12  M.  &  W. 

lege,  31  Iowa,  547;  So.  Exp.  Co.  y.  554;  Doe  y.  Goldwin,  2  Q.  B.  143. 


86  OF  THE  CONTEACT  GENEBALLT.  [bOOK  I. 

grant  due  to  him  from  the  agent,  the  principal  must  take  the 
contract  sabject  to  this  agreement  {I). 

In  order  to  amoant  to  a  ratification  after  attaining  fnll  age, 
within  9  Greo.  4,  c.  14,  s.  5,*  Chief  Justice  Cockbnm  states  the 
rule,  that  "there  must  be  a  recognition  bj  the  debtor  after  he  has 
attained  his  majority  of  the  debt  as  a  debt  binding  upon  him  "  (m). 
A  recognition  when  of  full  age,  and  a  promise  to  pay  it  "  as  a  debt 
of  honour  '^  when  of  ability,  is  not  such  a  ratification  (n).  By 
ratification  is  meant  an  admission  that  the  party  is  liable  and 
bound  to  pay  the  debt  (o). 

When  a  policy  of  marine  insurance  is  made  by  one  person  on 
behalf  of  another  without  authority,  it  may  be  ratified  after  the 
loss  of  the  thing  insured  by  the  party  on  whose  behalf  it  is  made, 
though  he  knew  of  the  loss  at  the  time  of  the  ratification  {j>). 
The  justice  as  well  as  the  authority  of  this  principle  was  insisted 
upon  by  the  Court  of  Appeal  in  a  case  decided  in  1876,  where 
[66*]  Chief  Justice  Cockburn  pointed  out  that,  where  an  *agent 
effects  an  insurance  subject  to  ratification,  the  loss  insured 
against  is  very  likely  to  happen  before  ratification,  and  it  must  be 
taken  tliat  the  insurance  so  effected  involves  that  possibility  of  the 
contract  {q). 

A  set-off  cannot  be  maintained  [under  Lord  Tenterden's  act] 
of  a  debt  contracted  by  the  plaintiff  during  infancy,  and  not  rati* 
fied  by  him  in  writing  after  full  age  (r). 

The  following  cases  are  selected  as  illustrative  of  the  nature  of 
the  evidence  necessary  to  prove  a  ratification: 

In  Grariby  v.  Allen  («),  trover  was  brought  to  recover  money 
paid  by  the  plaintiflPs  wife  for  land  conveyed  to  her  by  the  defend- 
ant, and  it  was  held  by  Holt,  C.  J.,  that  the  husband  could  recover 

(0  Ramozetfci  ▼.  Bowriog,  7  C.  B.,  N.  (m)  Rowe  v.  Hopwood,  L.  R.,  4  Q. 

8.  851,  per  Erie,  C.  J.  B.  1. 

>  Statutes  mmilar  to  Lord  Tenterden*8  (n)  Maooord  v.  Osborne,  1  G.  P.  Dir. 

Act,  supra,  have  been  enacted  in  sab-  568. 

stance  in  Maine  (Stat  1845,  c.  166;  see  (o)  Per  Parke,  B.,  Mawson  y.  Blanet 

'ilinrlow  V.  aUmore,  40  Me.  S78)  and  23  L.  J.,  Ex.  842;  10  Ex.  206-210. 

Kentucky  (Rev.  Stat.  c.  22,  sec.  1).  (p)  Williams  v.  North  China  Insure 

See,  generally,  as  to  the  doctrine  of  ance  Co.,  1  C.  P.  Div.  757. 

ratifioition  at  the  common  law  and  on-  (g)  Williams  v.  North  China  Insnr- 

der  the  aboye  statutes,  Swell's  Lead,  ance  Co.,  1  C.  P.  Div.  757. 

Cases  on  DisabiUties,  178, 178-180.  (r)  Rawley  v.  Rawley,  1 Q.  B.  Div.  460. 

{b)  Ld.  Raym.  224. 
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money  bo  laid  ont,  unless  he  was  either  privy  to  the  purchase  or 
consented  to  it  afterwards. 

In  Howard  v.  BaUlie  (^,  it  was  held  that  if  the  agent  of  an 
executor  accept  a  bill,  and  the  executor  admit  that  the  bill  accepted 
with  his  knowledge  is  for  a  just  debt  and  ought  to  be  paid,  there 
is  sufficient  evidence  of  a  ratification  of  the  agent's  act  in  accept- 
ing the  bill. 

In  HdBeler  v.  Lemoyne  (w),  A.  was  the  general  agent  to  manage 
B.'s  property.  He  signed  a  warrant  to  dfstrain  the  goods  of  C, 
a  tenant,  for  arrears  of  rent  After  the  goods  had  been  distrained, 
B.  said  he  should  leave  the  matter  in  A.'8  hands,  and  it  was  held 
that  this  amounted  to  a  ratification  of  A.'s  acts. 

JSenham  v.  Batty  (a?),  was  an  action  to  recover  a  deposit.  The 
defendant  employed  an  agent  to  sell  the  lease  of  a  certain  house. 
The  latter  exceeded  his  authority,  and  took  a  deposit  for  the  con- 
veyance of  a  longer  term  than  he  was  authorized  to  dispose  of. 
The  defendant  refusing  to  complete  this  agreement,  the  plaintiff 
applied  to  the  agent  for  a  return  of  his. deposit  Before  he  would 
do  so  he  required  an  order  from  the  defendant,  and  it  was  held 
that  this  order  was  evidence  of  a  ratification  of  a  pi*evious  general 
authority,  so  as  to  make  the  defendant  liable  for  the  deposit 

Fitsmaurice  v.  Bayley  (y)  is  an  instance  of  a  ratification  with- 
out inquiry.  An  agent  exceeded  his  authority  in  agreeing 
for  *the  purchase  of  certain  buildings.  A  dispute  having  [67*] 
arisen,  the  plaintiff  wrote,  respecting  the  agent's  authority, 
"  I  left  everything  to  him  "  (the  agent), "  desiring  him  to  do  the 
best  he  could.  What  he  has  done  for  me  I  know  not;  but  of 
course  I  must  support  him  in  all  he  has  done  for  me,  except  in- 
civility." This  was  held  to  be  a  full  ratification  of  the  agent's 
agreement 

In  Hawleyv.  Sentanee  («),*  an  agent  for  the  purchase  of  goods  on 
credit  paid  for  certain  goods  out  of  his  own  money.  This  fact  was 
known  to  the  principal,  who  directed  the  agent  to  clear  the  goods  at 
the  Custoni  House.  In  the  usual  course  of  business  this  would  be 
done  after  payment  of  the  price  by  the  agent  for  the  principal. 

(0  2  H.  Bl.  618.  (y)  6  El.  &  Bl.  868;  26  L.  J.,  Q.  B.  114. 

(i«)  5  C.  B.,  N.  S.  530;  28  L.  J.,  C.  P.  {z)  7  L.  T.  Rep.,  N.  8. 745;  11  W.  R. 

103.  811. 

(x)  12  L.  T.  Rep.,  N.  S.  266.  » See  post,  p.  357. 
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Tills  direction  was  held  to  be  a  ratification  of  the  previons  paj- 
nient  by  the  agent,  so  as  to  enable  him  to  sue  the  principal  for  the 
price  as  money  paid  to  his  nse,  at  his  request. 

An  nnanthorized  order  to  sell  given  by  one  joint  owner  is  rati- 
fied by  the  other  joint  owners  joining  in  a  power  of  attorney  en- 
abling their  agents  to  convey  their  respective  shares  {a). 

Previous  to  the  passing  of  the  Judicature  Acts,  a  ratification 
might  also  be  implied  from  the  form  of  action  adopted  for  the  en- 
forcing of  one's  rights  {h)} 

In  conclusion,  it  may  be  laid  down  as  a  rule  that  a  ratification 
may  be  inferred  from  acquiescence.    But  this  acquiescence  may 

(a)  Eeay  ▼.  Fenwick,  1  C.  P.  Div.  agent,  who,  withoat  proper  aathority, 

745.  baa  consigned  them  for  sale  on  oommis- 

{b)  See  Smith  v.  Hodson,  4  T.  R.  211,  sion  and  received  advances  upon  them, 

and  Fergason  v.  Carrington,  9  B.  &  C.  is  prima  facie  evidence  of  a  ratification 

59  of  the  consignment.    Frank  v.  Jenkins, 

iSeeDrennen  v.  Walker,  21  Ark.  539  22  Ohio  St  597.  See,  also,  Eyser  v. 
(where  heirs  seeking  a  partition  among  WeUs,  60  Ind.  261. 
themselves  of  lands  entered  by  another  Where  a  principal,  with  full  knowl* 
in  their  name,  were  held  to  ratify  the  edge  of  a  fraud  perpetrated  by  bk  agent 
act  of  location  as  being  made  by  their  in  the  disposition  of  property  purchased 
agent);  Wilmot  v.  Richardson,  4  Abb.  with  his  money,  elects  to  prosecute  to 
App.,  Dec.  614;  Meyer  v.  Morgan,  51  judgment  for  the  money  so  misappro* 
Miss.  21;  Gracy  v.  Potts,  4  J.  Baxter,  priated,  he  affirms  the  acts  of  his  agent, 
395,  and  the  cases  cited  below.  See,  and  cannot  afterwards  pursue  the  prop- 
however,  Caiew  V.  Liliienthall,  50  Ala.  erty  which  he  had  elected  to  treat  as 
44;  Peters  v.  Ballistier,  3  Pick.  495  that  of  his  agent  Bank  of  Beloit  v. 
(where  bringing  assumpsit,  and  subse-  Beal,  34  N.  T.  473. 
quently  discontinuing  that  action  and  Where  a  lender  received  a  security 
bringing  trover,  was  held  not  to  be  a  providing  for  the  payment  of  the  predse 
ratification,  though  it  would  have  been  amount  loaned  by  him,  with  lawful  in- 
otherwise  had  the  action  of  assumpsit  terest,  the  fact  that  his  agent,  without 
not  been  disoontinued);  Woodward  v.  his  authority,  knowledge  or  participa- 
Suydam,  11  Ohio,  363;  Bank  of  Owens-  tion,  has  extorted  from  the  borrower  a 
boro  V.  Western  Bank,  13  Bush,  526.  sum  of  money  upon  the  false  pretense 

The  authority  of  an  agent  to  make  a  that  a  portion  thereof  was  a  bonus  for 

demand  is  at  least  prima  facie  estab-  his  principal,  does  not  taint  the  security 

lished  by  the  act  of  the  principal  bringing  with  usury;  and  the  fact  that  an  action 

a  suit  founded  upon  that  demand;  and  upon  the  securiiy  is  commenced  by  the 

the  demand   is   sufficient,  unless   the  principal,  after  knowledge  upon  his  part 

anthorityof  the  agent  be  drawn  in  ques-  of  the  exaction  of  the  agent,  is  not  a 

tion  by  the  party  sought  to  be  charged,  ratification  thereoL    The  security  com- 

at  the  time  it  is  made.    Ham  v.  Boody,  ing  to  him  unaffected  by  usury,  he  has 

20  N.  £L  411 ;  Payne  v.  Smith,  12  id.  34.  the  right  to  enforce  it  Estevez  v.  Purdy, 

An  action  by  the  owner  of  goods,  to  66  N.  Y.  446.    See  Farweli  v.  Meyer, 

recover  their  price  and  value  from  his  35  111.  40. 
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itself  be  either  express  ^  or  it  may  be  implied.  It  may  be  implied 
from  an  act,  as  in  some  of  the  above  instances,  or,  in  short,  from  any 
circumstances  which  clearly  indicate  an  intention  to  adopt  the  un- 
authorised act  or  conduct  of  the  agent'  In  all  cases  when  the  ac- 
quiescence has  been  implied  from  an  act,  it  will  be  found  that  the 
principal  has  done  something  which  assumes  the  authorization 
and  validity  of  the  act  that  awaited  ratification;  such,  for  instance, 
as  bringing  an  action  which  postulates  as  a  condition  for  its  main- 

}  See  Watson  y.  Gray,  4  Abb.  App.  Vfc.  259;  Meyer  ▼•  Baldwin,  52  Hiss. 

Dec  540.  263;  Township  of  Taymoaih  v.  Eoehler, 

<See  Searing  y.  Bntler,  69  111.  575;  35  Mich.  22;  ante,  p.  61. 
Maddux  y.  Bevan,  39  Md.  485;  State  y.  But  the  use  of  a  bridge  by  the  people 
Spartanburg,  etc.  R.  R.  Co.,  8  Rich.  (S.  of  a  township  when  trayeling  upon  a 
C.)  129;  Stroh  y.  Hinchman,  37  Mich,  public  highway,  cannot  be  construed  as 
490  (recognition  of  paper  on  which  prin-  an  act  of  acceptance  of  the  work  done 
dpal's  name  was  used  without  author-  in  building  the  bridge;  the  proper  par- 
ity); BuigesB  y.  Harris,  47  Vt.  322.  ties  to  ratify  a  contract  are  those  only 

A  ratification  may  be  inferred  from  who  could,  in  the  first  instance,  haye 

the  principalis  ayailing  himself  of,  or  lawfully  made  the  contract.    Town  of 

claiming  the  benefits  of,  the  act  of  one  Taymouth  y.  Koehler,  supra. 

jKofessing   to  act  as  his   agent,    the  A  ratification  may  be  inferred  from 

principal  haying  knowledge  of  the  facts,  long  acquiescence.    State  y.  Smith,  48 

Rich  y.  State  National  Bank,  7  Neb.  201 ;  y 1 266;  Judeyine  y.  Town  of  Hazdwick, 

Fowler  y.  N.  Y.  Gold  Exchange,  67  N.  49  id.  180.    Francis  y.  Eerker,  85  HL 

T.  138;  Snow  y.  Grace,  29  Ark.  131;  19O;  Taylor  y.  Hopkins,  40  id.  442.  See, 

State  y.  Smith,   48  Vt  266;  Dunn  y.  also,  Darst  y.  Gale,  83  lU.  136. 

Hartlord,  etc  Horse  R.  R.  Co.,  43  Conn.  So,  from  approyal  by  stockholders  of 

434;  Hurd  y.  Marple,  2  Bradwell,  402;  minutes  of  proceedings  of  unauthorised 

Ogden  y.  Mazchand,  29  La.  Ann.  61;  acts  of  directors.    Aurora  Agricultural 

Ely  y.  James,  123  Mass.  36;  National  Society  y.  Paddock,  80  lU.  263. 

Life  Las.  Co.  y.  Minch,  5  Thomp.  &  C.  So,  where  the  principal,  for  whom 

545;  124  Mass.  197;  Peny  y.  Mulligan,  goods  are  purchased  by  another  without 

58  Ga.  479  (taking  the  benefit  of  an  authority,  reoeiyes  them  and  uses  or  sells 

award);   Chamberlin   y.  Collinson,  45  them  on  his  own  account,  after  being 

Iowa,  429;  State  y.  Smith,  48  Vt  266;  informed  that  they  were  purchased  for 

Aurora  Agricultural  Society  y.  Paddock,  him.    Pike  y.  Douglass,  28  Ark.  59; 

80  m.  263;   Eaddie  y.  Ashbaugh,  44  SartweU  y.  Frost,  122  Mass.  184.    See, 

Iowa,  519.     See,  also,  Whitehead  y.  also.  Palmer  y.  Cheney,  35  Iowa,  281. 

Well8,29Arir.99.  This  is  not,  howeyer,  As  to  payment  by  a  railroad  contractor 

oondusiye  in  the  case  of  torts.  See  Hyde  of  part  of  a  bill  against  a  sub-contractor, 

y.  Cooper,  26  Vt  552;  Cooley  on  Torts,  presented  to  the  contractor,  not  being  a 

128.  ratification  of  an  alleged  agency  of  the 

Bat  he  must  ayail  himself  of  such  sub-contractor  in  purchasing  supplies, 

benefit  with  fall  knowledge  of  all  the  and  procuring  board  for  laborers   on 

T»n^j»rii^l  facts  or  it  will  not  amount  to  a  credit,  see  Wells  y.  Martin,  32  Mich, 

ratification.    Spooner  y.  Thompson,  48  478;  Danuher  y.  Gariock,  33  id.  295. 
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tenance  the  recognition  of  a  previously  nnauthorizod  act  of  the 
agent.    (See  the  cases  cited  note  h,) 

In  considering  whether  any  given  facts  are  sufficient  evidence 
of  a  ratification,  it  is  important  to  consider  whether  the  relation 
of  principal  and  agent  already  exists,  or  whether  the  person  who 
has  done  the  act  awaiting  ratification  is  a  mere  volunteer.  The 
distinction  inferred  by  Livei*more  {c\  from  this  difference  is 
[68*]  *that  in  the  former  case,  although  in  the  particular  trans- 
action the  agent  has  exceeded  his  authority,  an  intention  to 
ratify  will  always  be  presumed  from  the  silence  of  the  principal 
who  has  received  a  letter  informing  him  of  what  has  been  done 
on  his  account,^  whereas  in  the  latter  case  there  exists  no  obliga- 

(e)  Law  of  Principal  and  Agent,  i.  50.  leged  agent  was  the  agent  of  the  com- 

'  See  Searing  v.  Butler,  69  111.  575 ;  pany  for  Bome  purpose,  even   if  his 

Ward  y.  Williams,  26  id.  451;  Eelsey  v.  authority  did  not  extend  to  the  act  in 

National  Bank,  69  Penn.  St.  426;  Eeh-  question.) 

lor  Y.  Eemble,  26  La.  Ann.  713;  Pitts-       When,  however,  the  transaction  is 

burgh,  etc  R.  R.  Co.  v.  Woolley,  12  still  in  progress,  or  the  person  dealing 

Bosh.  451.    See,  also,  Williams  y.  Mer-  with  the  alleged  agent  has  opportunity 

ritt,  23  111.  623;  Foster  v.  Rockwell,  104  to  regain  what  he  has  parted  with,  or 

Mass.  167;  Bogel  v.  Teutonia  Nat.  Bank,  otherwise  improye  his  position,  the  al- 

28  La.  Ann.  953;  Matthews  y.  Fuller,  leged  principal  is  bound  to  disapprove 

123  Mass.  446;  Marshall  y.  Williams,  2  within  a  reasonable  time  after  notice, 

BisB.  255;    Hanks  y.  Drake,  49  Barb,  and  in  such  case  silence  is  oondusiYe  ey- 

186;  Maddux  y.  Beyan,  39  Md.  485;  idence  of  assent.    Union  Grold  Mining 

Swartwont  y.  Evans,  37  lU.  442;  Far-  Co.  y.  Rocky  Mt  Bank,  supra.  See,  also, 

well  y.  Howard,  26  Iowa,  381;  Clay  y.  Sayeland  y.  Green,  40  Wis.  431;  Haw- 

Spratt,  7  Bush,  334;  Walworth  County  kins  y.  Lange,  22  Minn.  557. 
Bank  y.  Farmers*  Loan  &  Trust  Co.,  16       Jn  order,  howeyer,  to  raise  the  infer- 

Wis.  629;  Cooper  y.  Schwartz,  40  id.  ence  of  aoquiesoenoe  from  the  silence  of 

54;  Meyer  y.  Morgan,  51  Miss.  21.  the  alleged  principal,  it  is  necessary  that 

See,   howeyer,   contra,    Boeseau  y.  he  should  be  fully  informed  of  the  un- 

O'Brien,  4  Biss.  395.  authorized  transaction;  but  notice  there- 

Where  the  unauthorized  transaction  of  to  another  agent,  where  the  matter 

is  complete  before  knowledge  thereof  is  within  the  scope  of  his  agency,  affects 

comes  to  the  alleged  principal,  and  no  the  principal,  though  not  in  fact  com- 

change  in  the  position  of  the  jtarties  can  municated.    Union  (jold  Mining  Co.  y . 

occur  from  his  delay  to  approve  or  disap-  Rocky  Mt  Nat.  Bank,  2  Col.  Ter.  565 

pcoye  it,  mere  silence  on  his  port  affords  (affirmed  in  6  Otto,  640). 
an  inference  of  ratification,  and  is  eyi-       The  record  of  a  deed,  howeyer,  made 

dence  for  the  jury,  but  no  estoppel  is  by  an  agent  in  the  name  of  his  princi- 

created  thereby.    Union  Gold  Mining  pal,  is  not  oonstructiye  notice  to  the 

Co.  Y.  Rocky  Mt.  Nat  Bank,  2  Col.  Ter.  principal  of  its  contents,  nor  that  the 

248,  565  (affirmed  in  6  Otto,  640).    (In  agent  in  executing  it  had  exceeded  the 

thiscase  there  was  eyidenoe  that  the  al-  authority  conferred  upon  him.     But 
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tion  to  answer  sncli  a  letter,  nor  will  silence  be  construed  into  a 
ratification.^  Judge  Duer  has  suggested  the  same  distinction  {d). 
It  is  adopted  bj  Arnould  (d),  with  the  limitation,  however,  that 

the  latter  part  of  the  inference  is  not  universally  true,  and  by 
Story  (y).    Whether  silence  operates  as  a  presumptive  proof  of 

■ 

irheie  the  agent  in  making  oonveyanoe  26  La.  Ann.  713;  Union  Gold  Mining 

of  hx8  principalis  land,  has  exceeded  hia  Co.  v.  Rocky  Mt.  Nat.  Bank,  6  Otto, 

authority,  the  registration  of  the  deed,  640;  McDermid  v.  Cotton,  2  Bradwell, 

and  the  subsequent  possession  of  the  207;  Hurd  y.  Marple,  id.  402. 

pmchaser,  are  £ActB  which,  in  connection  The  principle,  that  one  for  whom  a 

with  all  the  other  drcnmstances  of  the  contract  is  made  is  presumed  to  have 

case,  are  proper  for  the  consideration  of  ratified  it,  unless  he  repudiates  it  when 

the  jury,  in  determining  whether  the  informed  of  it,  applies  to  principals  to 

principal  had,  after  full  knowledge,  rati-  the  parties  to  be  bound;  but  it  can  have 

fied  the  act  of  his  agent  by  assent  thereto  no  application  to  joint  agents  as  to  the 

or  acquiescence  therein.    Reese  y.  Med-  ratification  of  the  separate  acts  of  one 

lock,  27  Tex.  120.  by  the  other.    It    is   their   acts,  and 

SeeFirstNat.  Bank  y.  Reed,  36  Mich,  not  their  nan-action,  which  can  bind 

263,  to  the  point  that  the  effect  to  be  their  principals.    Penny.  Evans,  28  La. 

given  to  the  silence  of  the  principal  is  Ann.  576. 

one  of  ratification,  and  to  be  submitted  >  Ward  v.  Williams,  26  HI.  451,  where 

to  the  jury  as  such;  see,  also.  Cooper  v.  it  is  said  that  in  such  a  case  the  princi- 

Schwartz,  40  Wis.  54.  pal  will  only  be  bound  by  an  affirma- 

Whoever  deals  with  an  agent  having  tive  ratification. 

only  a  special  or  limited  authoriiy,  is  See,  however,  Miller  v.  Excelsior  Stone 

boond  at  his  peril  to  know  the  extent  of  Co.,  1  Bradwell  (111.),  279;  Saveland  v. 

his  authority,  and  it  is  not  the  duty  of  Green,  40  Wis.  431, 438,  where  the  court 

a  principal,  who  has  given  his  agent  make  no  such  distinction  as  stated  in 

merely  a  special  and  limited  authority  the  text,  but  lay  down  the  rule  gener- 

to  sell  property,  upon  learning  that  the  ally:  "  Where  a  person  assumes  in  good 

agent  has  sold  it  in  violation  of  his  faith  k>  act  as  agent  for  another  in  any 

authoriiy,  to  seek  the  purchaser,  and  given    transaction,   but  acts   without 

give  him  notice  of  his  claim ;  and  his  authority,  whether  the  relation  of  prin- 

omission  to  do  so  and  his  mere  silence,  cipal  and  agent  does  or  does  not  exist 

are  not  ordinarily  to  be  construed  as  a  between  them,  the  person  in  whose  be- 

ratification  of  the  sale.    White  v.  Lang-  half  the  act  was  done,  upon  being  fully 

don,  30  Yt  599.  informed  thereof,  must,  within  a  rea- 

Ab  to  the  time  within  which  the  prin-  sonable  time,  disaffirm  such  act,  at  least, 
cipal  must  repudiate  unauthorized  acts  in  cases  where  his  silence  might  operate 
of  one  assuming  to  act  as  his  agent,  each  to  the  prgudice  of  innocent  parties,  or 
case  must  be  governed  Vy  its  own  pecu-  he  will  be  held  to  have  ratified  such  mi- 
liar circumstances.     The  repudiation  authorized  act." 
must  be  made  within  a  reasonable  time  (d)  Duer,  yoL  11. 151-154,  and  178- 
in  view  of  all  the  circumstances  of  the  182,  n.  5. 
case.    Peck  v-  Ritchey,  66  Mo.  114;  {e)  Marine  Insurance,  i.  151. 
Meyer  v.  Morgan,  51  Miss.  21;  Clay  v.  (/)  Agency,  §3  255,  258. 
Spratt,  7  Bosh,  834;  Eehlor  v.  Eemble, 
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a  ratification  may,  as  the  latter  learned  author  remarks,  depend 
npon  the  particular  relations  between  the  parties,  and  the  habits 
of  business  and  the  usages  of  trade. 

French  v.  Backhavse  (g\  decided  in  1771,  was  one  of  the  ear- 
liest cases  in  which  the  subject  was  mooted.  The  plaintiff,  a  ship's 
husband,  appointed  hj  a  deed  executed  by  all  the  joint  owners  of 
the  ship,  was  empowered  generally  to  act  in  that  capacity.  He 
insured  the  ship,  and  to  recover  the  money  so  paid  sued  two  of 
the  joint  owners  for  the  whole  amount  paid.  The  court  ruled 
that  the  plaintiff  could  not  insure  for  a  part-owner  without  his 
particular  direction,  nor  for  the  owners  jointly  without  tlieir  gen- 
eral direction.  There  was  no  proof  of  an  express  direction,  but  it 
was  argued  by  the  plaintiff's  counsel  that  having  been  informed 
of  the  insurance,  and  having  made  no  objection,  they  must  be 
taken  to  have  ratified  the  agent's  act.  A  verdict  was  given  for 
the  plaintiff.  The  court  discharged  a  rule  for  a  new  trial.  **  The 
evidence,"  said  Lord  Mansfield,  ^'  brought  to  prove  that  there  was 
a  general  direction  given  by  all  the  owners  was  not  that  they  gave 
an  express  direction;  it  only  proved  that  they  were  told  of  the  in- 
surance, and  expressed  no  objection  to  it." 

In  Prince  v.  Clark  (A),  decided  in  the  Court  of  King's  Bench 
in  1823,  the  only  point  before  the  court  related  to  this  question 
of  ratification.  The  plaintiff  consigned  certain  goods  for  sale  to 
the  defendant,  the  captain  of  a  ship  bound  for  Calcutta,  with  di- 
rections  for  the  disposal  of  the  proceeds  of  the  sale.  The  defend- 
ant exceeded  his  instructions  by  investing  the  proceeds  in  buying 
sugars.      He  informed  the  plaintiff  by  letter  of  the  purchase. 

The  letter  was  received  by  the  plaintiff  on  the  29th  May. 
[69*]  *After  receipt  of  the  letter  the  plaintiff,  on  August  7th, 

told  C,  who  had  from  time  to  time  acted  as  B.'s  insurance 
agent,  that  he  would  not  accept  the  sugars,  and  advised  C.  to  in- 
sure them.  C.  declined  to  interfere.  The  plaintiff  then  sued  the 
defendant  for  the  value  of  the  sugars.  At  the  trial.  Chief  Justice 
Abbott  directed  the  jury  that  the  plaintiff  was  bound  to  notify  his 
dissent  within  a  reasonable  time  if  he  had  any  means  of  doing  so/ 
and  his  lordship  left  it  to  them  to  say  (1)  whether  the  plaintiff, 
knowing  as  he  did  the  relationship  which  existed  between  C.  and 
the  defendants,  ought  not  to  have  notified  his  rejection  of  the 

ig)  6  Burr.  2727.  (h)  1  B.  A  C.  186. 
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sagars  to  him,  and  (2),  if  so,  whether  the  dissent  was  notified  in 
time.  A  verdict  was  found  for  the  defendants.  A  new  trial  was 
refused  bv  the  whole  court. 

Abbott,  C.  J.,  said,  "The  plaintiflE  certainly  was  not  bound  to 
accept  the  sugars.  It  was  his  duty,  however,  to  notify  his  rejec- 
tion of  them  within  a  reasonable  time  after  he  received  intel- 
ligence of  the  purchase,  if  there  was  any  person  here  to  whom 
that  notice  could  be  given."  "  Tlie  plaintiff,"  remarked  Bayley, 
J.,  "has  no  right  to  pause  and  to  wait  the  fluctuation  of  the  mar- 
ket, in  order  to  ascertain  whether  the  purchase  is  likely  to  be 
beneficial  or  prejudicial;  he  is  bound,  if  he  dissents,  to  notify  his 
determination  within  a  reasonable  time,  provided  he  has  an  oppor- 
tunity of  doing  so."    Holroyd  and  Best,  J  J,,  concurred. 

The  principle  stated  in  French  v.  Bachhovse  (i)  was  acted  upon 
in  the  more  recent  case  of  Robinson  v.  Gleadow  {j)j  decided  by 
the  Court  of  Common  Pleas  in  1835.  Here  acquiescence  in  an 
unauthorized  insurance  was  inferred  from  the  fact  that  the  prin- 
cipals made  no  objection  when  they  were  fully  aware  of  what  was 
done  in  their  behalf.  The  main  question  was  whether  the  man- 
aging owner  of  a  ship  had  authority  to  insure  for  the  joint  owners. 
There  was  no  evidence  of  an  express  authority,  but  it  was  suffi- 
ciently proved  that  the  other  part-owners  were  continually  visiting 
H.'s  counting-house;  that  they  often  saw  and  inspected  his  ac- 
counts; that  the  books  themselves  were  open  for  their  inspection; 
that  the  insurance  was  made  for  their  joint  account  and  benefit, 
and  that  they  never  made  any  objection.  It  was  held,  therefore, 
that  the  case  came  within  the  doctrine  of  Lord  Mansfield  in  the 
above  case.  "They  were  fully  informed  of  what  was  done,  and 
acquiesced,  never  having  made  any  objection"  {k). 

*  Sect.  3-  —  Conaequences  of  a  Ratificdtion.        [70*] 

The  maxim  of  the  common  law,  as  we  have  seen,  is  that  a 
ratification  has  the  effect  of  a  previous  command.  In  order,  how- 
ever, to  see  as  clearly  as  possible  the  consequences  which  flow 
from  a  ratification,  it  will  be  well  to  consider  separately  the  par- 
ties whose  rights  may  be  respectively  affected.  The  relative  rights 
then  which  may  be  affected  by  a  ratification  are  those  of 

(f)  Supra.  U)  2  Bing.  N.  C.  156.  {h)  Per  Park.  J. 
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(1.)  The  principal  and  the  agent; 

(2.)  The  principal  and  third  parties; 

(3.)  The  agent  and  third  parties. 
In  the  first  place,  the  consequences  of  a  ratification,  as  it  affects 
the  relative  rights  of  the  principal  and  agent,  will  be  considered. 
The  general  rale  is,  that  if  an  act  is  done  for  another  by  a  person 
not  assuming  to  act  for  himself,  but  for  such  other  person,  though 
without  any  precedent  authority  whatever,  it  becomes  the  act  of 
the  principal  if  subsequently  ratified  by  him.  In  such  a  case  the 
principal  is  bound  by  the  act,  whether  it  be  to  his  detriment  or 
for  his  advantage,  and  whether  it  is  founded  on  a  tort  or  a  con- 
tract, to  the  same  extent  and  with  all  the  consequences  which 
follow  from  the  same  act  if  done  by  his  previous  authority  {I)} 

(I)  Wilson  V.  Tamman,  6  M.  &  Gr.  Where  a  principal,  with  knowledge 

286;  6  Soott,  N.  R.  894;  1D.&L.513.  of  all  the  material  &cts,  ratifies  the  on- 

'  See  Gooley  on  Torts,  127;  Sentell  v.  aathorized  act  of  the  agent,  he  thereby 
Kennedy,  29  La.  Ann.  679;  Rich  v.  State  adopts  the  nnanthorized  act,  and  must 
Nat.  Bank,  18  Ean.  201,  where  it  is  be  bound  by  it;  and  he  cannot  there- 
said  that  the  ratification  is  equivalent  after  hold  the  agent  liable  for  damages 
original  authority  to  act  in  the  matter  resulting  from  such  unauthorized  act. 
ratified;  and  that  the  same  rule  applies  Bray  v.  Gunn,  58  Ga.  144;  Smith  v. 
to  corporations  which  is  applied  to  nat-  Cologan,  2  Term,  188,  note;  Gaimes  v. 
ural  persons.  See,  also,  the  cases  there  Bleeckei,  12  Johns.  800;  Woodwazd  t. 
cited.  Suydam,  11  Ohio,  860;  Oliver  v.  John- 

Wbere  laborers  were  employed  by  a  son,  24  La.  Ann.  460.    See,  also.  Bell 

planter  in  January,  1868,  and  shortly  y.  Gnnningham,  8  Pet.  69. 

thereafter    deserted    him,    and  hired  Where,  however,  an  agent  to  loan 

themselves  to  the  agent  of  another,  and  money  takes  insufficient  security,  the 

the  first  employer  arrested  them  and  principal  is  not  bound  at  his  peril  to 

lodged  them  m  jail,  under  the  court  accept  and  discharge  the  agent,  or  to 

contract  act,  from  which  confinement  reject  the  security,  and  look  only  to  the 

the    Freedmen's    Bureau    discharged  responsibility  of  the  agent.    The  prin- 

them,  and  they  then,  with  the  sanction  cipal  in  such  case  may  take  the  security, 

of  the  Bureau,  hired  themselves  to  the  and  still  hold  the  agent  bound  for  any 

agent  of  the  second  employer,  who  re-  deficiency  which,  after  due  diligence,  he 

tained  them,  and   some  two  months  sufiTers  on  it.    Bank  of  Owensboro  v. 

afterwards  informed  his  principal  of  his  Western  Bank,  18  Bush.  526. 

action,  who  then,  for  the  first  time,  rat-  Where  an  agent  for  the  collection  and 

ified  the  hiring,  having  previously  in-  transmission  of  a  sum  of  money,  who 

structed  his  agent  to  hire  no  hands  em-  was  instructed  by  his  principal  to  remit 

ployed   by  others:     Held^  that  such  by  express,  purchased  a  check  drawn 

ratification   did  not  make   the   latter  by  parties  in  good  standing  and  credit 

guilty  of  enticing  away  the  servants  of  in  New  York,  and  forwarded  the  same 

another,  so  as  to  render  him  liable  in  to  his  principal,  who  sent  it  to  New 

an  action  for  damages  to  the  first  em-  York  for  collection,  but  before  it  was 

ployer.    Lee  v.  West,  47  Ga.  811.  cashed  the  drawers  became  iusDlvent, 
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Hence,  if  an  agent  inonr  expenses  by  departing  from  liis  instruc- 
tions, and  the  principal  afterwards  ratify  snch  departure,  the  agent 
is  entitled  to  recover  the  expenses  so  incurred  {m).  In  Hovil  v. 
Pack  (ft),  the  same  rale  was  stated  more  briefly.  If  you  adopt  A. 
as  yonr  agent  on  your  own  behalf,  you  must  adopt  him  through- 
out and  take  his  agency  ctcm  onere  ((?).  The  act  done  must  be  for 
tlie  benefit  of  the  principal  (^p)} 

A  ratification  must  extend  to  the  whole  of  a  transaction.  So 
well  established  is  this  principle,  that  if  a  party  is  treated  as  an 
agent  in  respect  of  one  part  of  a  transaction,  the  whole  is  thereby 
ratified  (q)}  Yvom  this  maxim  results  a  rule  of  universal  appli- 
cation, namely,  that  where  a  contract  has  been  entered  into  by  one 
man  as  agent  for  another,  the  person  on  whose  behalf  it  has  been 
made  cannot  take  the  benefit  of  it  without  bearing  its  burdens. 
The  contract  must  be  performed  in  its  integrity  (r).* 

*In  Bristowe  v.  Whitmore  («),  decided  by  the  House  of  [71*] 
Lords  in  1861,  the  master  of  a  ship  entered  into  a  charter- 
party  whereby  he  was  himself  to  receive  the  freight.  As  a  con- 
sideration for  this  he  was  to  convey  troops,  and  to  fit  the  vessel 
for  that  purpose.  He  advanced  money  out  of  his  own  pocket,  and 
drew  bills  on  the  owner  for  the  rest  of  the  expenses,  to  enable  the 
ship  to  earn  the  freight.  The  contract  was  ratified  by  the  owner. 
The  House  of  Lords  held  that  the  owner  could  not  take  the  bene- 
fit of  the  contract  and  leave  the  onerous  parts;  that  the  master,  if 
sued  by  the  owner  for  the  freight  as  money  had  and  received, 
would  have  had  a  right  at  law  to  deduct  the  money  so  advanced 
without  pleading  a  set-^ff,  and  that  he  had  a  right  in  equity  to  be 
reimbursed  out  of  the  freight  so  earned,  such  a  case  not  falling 

and  the  check  was  dishonored,  it  was  (o)  See,  to  the  same  effSect,  Ramazotti 

held  that  the  agent  having  violated  his  v.  Bowring,  7  C.  B.,  N.  S.  851,  per  Erie, 

instractions  in  respect  to  the  mode  of  C.  J.;  Attwood  v.  Small,  6 CI.  &  F. 232. 

tiansmitting  the  money,  rendered  him-  {p)  Wilson  v.  Barker,  4  B.  &  Ad. 

self  liable  to  the  principal  for  the  loss  614;  Goodtitle  ▼.  Woodward,  3  B.  & 

mstained,  and  that  sending  the  check  Aid.  689. 

to  New  York  for  collection  was  not  an  >  See  ante,  p.  54. 

afaeolate  ratification  by  the  principal  of  {q)  Wilson  v.  Poulter,  2  Str.  859; 

the  act  of  the  agent  buying  the  check.  Attwood  v.  SmaQ,  6  CI.  &  F.  232. 

Walker  v.  Walker,  5  Heisk.  425.  « See  ante,  p.  65. 

(m)  Fiixione  v.  Tagliaferro,  10  M.  P.  (r)  Bristowe  v.  Whitmore,  4  L  T. 

a  C.  175.  Rep.,  N.  S.  622;  31  L.  J.  Ch,  467. 

(n)  7  East,  164.  (s)  Supra. 
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within  the  rnle  that  the  master  has  not,  in  ordinary  circnmstances, 
a  lien  on  the  freight  for  wages  and  disbursements.  Lords  Wens- 
lejdale  and  Chelmsford  dissented  from  the  opinion  of  the  majority 
of  the  noble  lords,  on  the  gronnds  that  there  was  no  question  of 
ratification,  and  that  the  master  shonld  therefore  look  to  the  owner 
only  for  reimbursement  in  the  nsual  way.  They  did  not  dissent 
from  the  principle  above  stated.  The  maxim  ^'  Qui  sentit  com- 
modum  sentire  debet  et  onus^^  requires  little  to  be  urged  in 
its  support,  founded  as  it  is  upon  just  and  equitable  grounds. 
Where  a  ratification  is  proved,  the  principle  applies,  but  it  is  not 
always  easy  to  decide  whether  the  facts  in  a  particular  case  sup- 
port the  inference  of  a  previous  but  implied  authority,  or  whether 
not  going  to  that  length  they  prove  a  ratification.  Of  course,  in 
the  former  case,  the  principle  has  no  application. 

We  now  come  to  the  second  question,  namely,  the  effect  of  a 
ratification  upon  the  relative  rights  of  the  principal  and  third  par- 
ties. As  soon  as  there  is  a  ratification  the  principal  steps  into  the 
place  of  the  agent.  He  becomes  immediately  invested  with  all 
the  rights  and  all  the  duties  that  fiow  from  the  transaction  or  con- 
duct by  him  ratified.  The  person  whose  conduct  is  ratified  sinks 
into  a  subordinate  position,  and  exchanges  his  original  rights  and 
duties,  so  far  as  these  were  due  to  the  particular  transaction,  for 
the  rights  and  duties  of  a  duly  authorized  agent.  Hence,  where 
an  unauthorized  person  entered  into  and  signed  as  agent  of  the 

owner  an  agreement  for  the  sale  of  an  estate,  and  the  owner 
[72*]  afterwards  signed  it,  expressing  at  the  *same  time  on  the 

face  of  the  instrument  his  sanction  and  approval  of  the 
agent's  conduct,  the  agent  could  not  be  rendered  personally  liable 
upon  the  contract,  the  purchaser's  remedy  being  against  the  princi- 
pal {ty    So  if  a  contract  in  writing  is  made  for  a  principal  with- 

(t)  Spittle  ▼.  Layender,  2  Biod.  A  claims  to  have  had  aaih<nit7  to  toga  as 

Bing.  452;  and  eee  Eendiay  v.  Hodg-  he  did,  he  is  bound  to  show  such  an- 

son,  5  Esp.  228.  thority  existing  at  the  time  of  the  making 

^  See  Lucas  ▼.  Bairett,  1  G.  Greene,  of  the  note;  and  he  is  not  permitted  to 

510.  show  a  sabsecjaent  ratificataon  by  his 

See,  however,  RoBsiter  t.  Rossiter,  8  prindpai. 

Wend.  494,  where  it  was  held  that  On  the  other  hand,  where  an  agent 

where  the  drawer  of  a  note  afi&xes  his  has  fraadolently  sold   his  principalis 

signature  as  the  agent  of  another,  if  in  property  and  embezzled  its  proceeds, 

an  action  against  him  peraonally,  he  and  the  principal  alterwaids  accepts 
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out  authority,  and  the  principal  sabeeqnently  ratifies  the  contract, 
the  ratification  renders  the  agent  authorized  to  enter  into  the  con- 
tract under  the  Statute  of  Frauds  (t^).^ 

One  of  the  most  recent  cases  upon  the  question  of  the  opera- 
tion of  the  Statute  of  Frauds  in  cases  of  ratification  came  before 
the  Court  of  Queen's  Bench  in  1875  {x).  A  verbal  contract  for 
the  delivery  of  three  cases  of  leather  cloth  to  the  defendant  at  Co- 
logne was  entered  into  in  February,  1870,  between  the  defendant's 
son.  A.,  and  the  plaintiffs.  The  goods  were  to  be  sent  from  Lon- 
don, by  Ostend.  When  the  goods  were  ready,  the  plaintiffs  had 
given  up  their  Ostend  route  and  returned  to  the  Eotterdam  route. 
They  shipped  the  goods  in  March,  and  sent  an  invoice  to  the  de- 
fendant, together  with  a  notification  of  the  change  in  tlie  route. 
The  defendant  did  not  answer  this  letter,  but  ordered  more  goods, 
which  were  forwarded  in  the  same  way.  In  the  voyage  the  three 
cases  were  much  damaged.  The  defendant,  in  a  letter  dated  5th 
July,  refused  to  pay  for  them,  on  the  ground  that  the  instructions 
were  to  send  them  vid  Ostend.  Two  questions  on  the  above  facts 
were  raised  at  tlie  trial;  first,  whether  there  was  sufficient  memo- 
randum in  writing  signed  by  the  defendant;  secondly,  whether  he 
had  by  his  silence  and  subsequent  conduct  assented  to  the  changed 
route  before  the  loss.  Both  questions  were  answered  in  the  affirm- 
ative. The  full  court  upheld  the  ruling  of  the  learned  judge  at 
the  trial.  ^'It  is  impossible  to  say,"  said  Lord  Chief  Justice 
Cockbnm,  ^'  that  there  was  not  in  this  case  a  written  memoran- 
dum of  the  original  contract,  and  that  the  departure  from  the 
terms  of  that  contract  in  the  mode  of  delivery  cannot  be  ratified 

■omething  from  the  agent  in  oompensa-  action  of  replevin  between  the  oommis- 
tkn  for  the  embezzled  proceeds,  he  sion  merchant  and  himself  from  deny- 
thereby  ratifies  the  sale  made  by  the  ing  the  agent*s  authority  to  make  the 
agent,  and  estops  himself  from  any  re-  consignment. 

course  against  the  innocent  purchaser  (m)  See  Wilson  v.  Tamman,  6  M.  & 

id  his  property.    Ogden  v.  Maichand,  6r.  236;  Bird  v.  Brown,  4  Ex.  786;  19 

29  La.  Ann.  61.  L.  J.,  Ex.  786;  Maclean  v.  Dmm,  4 

See,  also,  Frank  v.  Jenkins,  22  Ohio  Bing.  722;  Hilbery  ▼.  Hatton,  2  H.  & 

St  598,  where  an  action  agamst  the  C.  822;  83  L.  J.,  Ex.  190;  Soames  v. 

agent  for  the  price  and  value  of  goods  Spencer,  1  Dow.  &  Ry.  32. 

wrongfully  consigned  by  him  to  a  com-  >  See  ante,  pp.  17  ^d  62,  notes, 

mission  merchant  who  had  b<ma  fide  (;r)  The  Leather  Cloth  Go.  y.  Hieroni- 

made  advances  to  the  agent  thereon,  mus,  10  L.  R.,  Q.  B.  140. 
was  held  to  preclnde  the  principal  in  an 

7 
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by  the  other  party  withoat  writing.  If  he  receives  the  goods,  or 
if  he  has  ratified  the  mode  by  which  they  were  sent,  he  cannot  be 
heard  to  say  that  it  was  a  new  contract  and  cannot  be 
[73*]  enforced,  becanse  it  *was  not  in  writing.  There  was  sufficient 
evidence  in  the  present  case  for  the  jury  that  the  defendant 
had  ratified  the  ronte  by  which  the  plaintiffs  had  forwarded  the 
goods."  Mr.  Jastice  Blackburn  spoke  to  the  same  effect:  "The 
first  part  of  the  letter  of  the  5th  July  in  the  most  distinct  terras 
refers  to  the  plaintifii's  letter  of  the  1st  March,  and  clearly  admits 
that  all  that  was  said  in  it  was  quite  true.  •  •  .  This  letter  was 
signed  by  the  defendant  or  his  agent,  and  therefore  the  statute  has 
been  satisfied,  and  there  is  a  memorandum  in  writing  by  the  de- 
fendant, the  party  to  be  charged,  or  his  agent.  But  it  was  argued 
that,  though  there  was  that  letter  of  the  defendant  to  the  plaintiff, 
there  was  no  assent  in  writing  to  the  substituted  contract."  But, 
as  his  lordship  pointed  out,  the  plaintiffs  did  not  rely  on  a  substi- 
tuted contract,  but  on  the  original  contract 

The  same  learned  judge  could  not  "  see  why  the  assent  to  a  sub- 
stituted mode  of  performing  one  of  the  terms  of  a  contract  need 
be  in  writing,  though  the  contract  must  liave  been  in  writing, 
there  being  totally  different  things  involved  —  the  proof  of  a  sub- 
stituted contract,  the  proof  of  a  ratification  or  approval  after  per- 
formance of  the  substituted  mode  of  performance."  A  careful 
examination  of  this  case  will  show  no  undue  relaxation  of  the 
principle  requiring  substantial  proof  of  a  ratification  (y).  In  the 
first  place,  the  substituted  mode  of  delivery  was  the  usual  one 
when  the  port  was  open;  secondly,  the  defendant  made  no  objec- 
tion before  the  loss,  nor  for  four  months  after  receiving  notice  of 
the  change;  thirdly,  during  this  period,  the  defendant  sent  several 
orders,  and  the  goods  were  sent  by  the  route  on  which  the  loss 
occurred. 

In  Cheetham  v.  MayoVy  etc,^  of  Manchester  (;s),  an  attempt  was 
made  to  maintain  the  existence  of  a  qualified  kind  of  ratification. 
A  town  clerk,  acting  on  behalf  of  the  corporation,  directed  the  sur- 
veyor, who  had  certified,  as  required  by  3  Vict.  c.  36,  s.  38,  that 
there  was  imminent  danger  from  a  building  of  which  the  plaintiff 
was  the  owner  and  occupier,  to  cause  the  buildings  mentioned  in 
his  certificate  to  be  taken  down  or  repaired  iu  such  manner  as  he 

(y)  Vide  supra.  (z)  L.  R.,  10  C.  P.  249. 
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fihould  think  fit  Bj  sect.  39  of  the  abov^e  act,  the  expenses  so  in- 
curred may  be  recovered  from  the  owner.  Assuming  that  the  acts 
of  the  officers  were  ratified,  it  was  contended  by  the  solicitor- 
general  that  a  ratification  might  suffice  to  protect  the  agent 
from  liability,  and  yet  not  make  his  acts  *the  acts  of  the  [74*] 
corporation;  that  the  ratification  might  be  valid  as  against 
the  defendants,  and  have  no  further  effect.  The  argument  fell  to 
the  ground.  No  case  was  cited  in  its  support,  nor,  upon  principle, 
can  anything  be  urged  in  its  favour.  If  a  ratification  means  any- 
thing it  means  that  the  party  ratifying  has,  by  his  act,  become 
invested  with  the  rights  and  duties  of  a  principal  in  relation  to 
third  parties,  and  to  the  individual  whose  conduct  is  ratified. 
Wherever  a  ratification  is  proved,  there  can  be  no  doubt  that  this 
is  the  general  effect 

As  regards  the  consequences  of  a  ratification  in  the  case  of  the 
agent  and  third  parties,  the  rule  is,  that  wherever  an  agent  acts 
without  authority  he  is  personally  liable  {a)}  As  between  the 
principal  and  agent,  the  want  of  authority  is  entirely  remedied  by 
a  subsequent  ratification  (i).  But  in  considering  how  a  ratifica- 
tion affects  the  relative  rights  of  the  agent  whose  conduct  is  rati- 
fied and  third  parties,  a  distinction  must  be  made  between  con- 
tracts and  torts.  When  the  conti*act  of  an  agent  is  duly  ratified, 
credit  having  been  given  to  the  principal,  his  rights  and  liabilities 
arising  from  that  contract  are  wholly  transferred  to  the  party  rati- 
fying, and  the  agent  occupies  a  position  identical  with  that  of  one 
invested  with  full  authority  to  do  the  act  ratified.  He  can  neither 
sue  in  his  own  right  nor  be  rendered  personally  liable  (see  cases 
cited  above).^    When,  on  the  other  hand,  an  individual  duly  rati- 

(a)  East  India  Go.  ▼.  Hensley,  1  Esp.  an  unaathorized  act  have  the  effect  to 
112;  Polhill  V.  Walter,  3  B.  &  A.  114;  divest  rights  acquired  by  third  parties 
Bowen  v.  Morris,  2  Taunt.  374  between  such  act  and  the  ratification* 

1  See  post,  p.  900.  Stoddaid  ▼.  U.  S.,  4  a.  of  CI:  511. 

(b)  Supra.  Where  an  order  is  drawn  in  a  party's 
'  See  ante,  p.  72.  name  by  his  son  and  clerk,  wiio  is  at- 
Tbe  subsequent  assent  ol  tiie  princi-  tending  to  business  for  the  father,  and 

pal  does  not,  however,  relate  back  so  as  the  latter  afterwards  ratifies  the  act,  the 
to  pzqudice  third  parties  whose  conduct  order,  on  acceptance  and  payment,  can- 
has  been  guided  by  the  transaction  as  it  not  be  impeached  or  avoided  by  creditors, 
acUuUly  occurred.  Lindiey*s  Int.  to  in  a  contest  for  liens  under  the  mechan- 
Juzisprudenoe,  App.  cvi.  See  ante,  pp.  ic's  lien  law,  where  no  fraud  is  shown. 
42-51,  St  Louis  National  Stock  Yards  v. 
Nor  will  a  sabsequent  ratification  of  O'Reilly,  85  HI.  546. 
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fies  a  tort  committed  by  another  on  his  behalf,  the  ratification  has 
not  the  same  wide  effect.  For  whilst  on  the  one  hand  it  avails  to 
shield  the  agent  from  any  liability  to  the  principal  from  the  con* 
duct  so  ratified,  it  does  not  take  away  his  liability  to  third  parties 
who  have  suffered  a  tort  at  his  hands.^  This  distinction  applies 
universally,  except  in  cases  of  ratification  by  the  Crown  {o). 

In  Stephens  v.  Elwall  {d)j  decided  in  1815,  Lord  EUenborongh 
applied  the  principle  in  an  action  of  trover  brought  against  an 
agent  Wherever  an  agent  is  so  sued,  it  is  no  answer  that  he  acted 
nnder  authority  from  another  who  had  himself  no  authority  to 
dispose  of  the  property.  So  where  a  servant  or  other  agent  has 
done  some  act  amounting  to  a  trespass  in  assertion  of  his  mas« 
tor's  right,  he  is  liable,  not  only  jointly  with  his  master,  but 
for  every  penny  of  the  damage,^  nor  can  he  recover  oontri- 
[75*]  *bution  [indemnity]  {e).^  It  is  well  established  that  an 
agent  is  liable  in  trover  for  a  conversion  to  which  he  is  a 
party,  though  it  be  for  the  benefit  of  his  principal  (J^.  The 
crown  may  ratify  the  torts  of  its  agents,  and  such  a  ratification 
has  a  novel  effect  upon  the  relative  rights  of  the  agents  and  third 
parties.  If  an  individual  ratifies  an  act  done  on  his  behalf,  the 
nature  of  the  act  remains  unchanged;  it  is  still  a  mere  trespass, 
and  the  party  injured  has  his  option  to  sue  either:  if  the  crown 

'  As  to  what  will  oonstitate  a  penoa  fined  to  cases  where  the  persou  seeking 

a  wrongdoer  by  ratification,  see  Gool^  xediess  must  be  piesamed  to  have  known 

on  Torts,  127.  that  he  was  doing  an  nnlawfol  act** 

(<;)  Boron  ▼.  Denman,  2  Ex.  167.  If  the  act  done  by  the  agent  was  a 

(d)  4  M.  &  S.  256.  phiin  and  manifest  wrong,  he  can  have 

'See  Joeslyn  v.  McAllister,  22  Mich,  no  indemnity,  because  he  will  be  pre^ 

aOO;  Wright  ▼.  Eaton,  7  Wis.   5d5;  sumed  to  hare  known  the  act  to  be  such; 

Th<nrp  ▼.  Boiling,  11  John.  285;  Rich-  but  if  the  act  directed  l^  the  principal 

ardson  ▼.  Kimball,  28  Me.  463;  Per-  was  one  which  he  had  reason  to  suppose 

mmter  ▼.  Kelly,  18  Ala.  716;  Gaines  ▼.  legal,  and  he  oheyed  directions  on  that 

Briggs,  4  Eng.  46;  Eknoro  v.  Brooks,  supposition,  he  will  be  entitied  to  de- 

6  Hask.  45;  Buiknap  ▼.  Manh,  13  HI.  mand  indemnity  from  the  principaL 

535  (action  for  malicious  prosecution  Cooley  on  Torts,  145  et  seq.,  and  the 

against  an  attorney).  cases  cited  in  the  notes. 

(«)  Ibid.  261.  (/)  Perkins  y.  Smitii,  1  WiL  328; 

*  Best,  C.  J.,  in  Adamson  ▼.  Jarvis,  Cranch  y.  White,  1  Bing.  N.  G.  414; 

4  Bing.  66,  73,  lays  down  the  rule  on  Davies  y.  Vemcm,  6  Q.  B.  443;  and 

this  subject  as  follows:   **  The  rule  that  Hilbeiy  y.  Hatton,  10  L.  T.  Bep.,  N.  S. 

the  wrongdoers  cannot  haYe  redress  or  39,  per  Maitm,  B. 

oontribution  against  each  other  is  con- 


CnAP.    Vn.]  THK  DOCTBINE  OF  BATIFICATIOfiT,  101 

ratifies  an  act,  the  character  of  the  act  becomes  altered,  for  the 
ratification  does  not  give  the  party  injured  the  option  of  bringing 
his  action  against  the  agent  who  committed  the  trespass,  or  the 
principal  who  ratified  it,  but  a  remedy  against  the  crown  only,  if 
there  is  any  remedy  at  all,  and  exempts  from  all  liability  the  per- 
son who  commits  the  trespass  (^). 

{g)  Per  Parke,  6.,  in  Biiion  t.  Denman,  2  Ex.  167« 
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The  authority  of  an  agent  may  be  determined  in  one  o£  three 
ways.    It  may  be  dissolved  either  (1)  by  agreement,  or  (2)  by  act 

»  As  to  the  necessity  of  notice  of  revocation,  see  post,  p.  434,  and  note. 
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of  party,  or  (3)  by  operation  of  law.    These  are  the  general  heads 
to  which  may  be  referred  all  modes  of  putting  an  end  to  the  au- 
thority of  an  agent.    Under  these  general  heads,  however, 
*are  contained  others,  which  may  be  easily  gathered  from  [77*] 
the  following  table: 
(a.)  By  agreement: 

1.  By  performance  of  the  object  of  the  agency; 

2.  By  efflux  of  time, 
(b.)  By  act  of  party: 

1.  By  revocation  of  authority; 

2.  By  renunciation  of  the  agency. 
(c.)  By  operation  of  law: 

1.  By  death  of  principal; 

2.  By  death  of  agent; 

^.  Bankruptcy  of  principal; 

4.  Bankruptcy  of  agent; 

6.  Marriage  of  feme  sole  (principal); 

6.  Insanity  of  agent; 

7.  Insanity  of  principal; 

8.  Destruction  of  the  subject  matter  of  the  agency. 

Sect.  1. —  By  Agreement. 

Wherever  an  express  agreement  exists,  limiting  the  agency  either 
to  some  definite  object*  or  for  some  definite  time,*  as,  for  instance, 

'  If  the  inhabitantB  of  a  town  have  by  if  the  latter  would  find  a  purchaser  at  a 

Tote  authorized  their  treasurer  to  bor-  fixed  price,  he  would  pay  him  $500, 

xow  money  for  the  adjustment  of  a  state  which  the  latter  did,  it  was  held,  that 

tax  for  the  reimbursement  of  bounties  as  soon  as  the  agent  procured  the  pur- 

to  Tolonteets,  and  the  tax  has  been  ad-  chaser,  his  agency  ceased,  and  his  tak- 

justed  witliout  the  necessity  of  borrow-  ing  a  retainer  from  the  purchaser  to  see 

ing   money,  his  authority  to   borrow  that  the  papers  were  properly  prepared 

money  under  the  vote  thereupon  ceases,  and  executed,  presented  no  ground  for 

Bendt  ▼.  Inhabitants  of  Conway,  10  defeating  a  recovery  of  the  price  agreed 

Allen,  528.  to  be  paid  him.    Short  v.  Millard,  68 

If  a  man  sells  goods,  acting  as  a  111.  292.    See,  also,  Moore  v.  Stone,  40 

broker,   the  moment  the  sale  is  com-  Iowa,  259;  Walker  v.  Derby,  5  Biss.  134. 

pleted  he  is  functus  officio,    Ihe  terms  '  A.  entered  into  a  written  agreement 

of  the  contract  cannot  then  be  altered  with  B.,  by  which  the  former  was  oon- 

ezoept  by  authority  of  the  principal  stituted  the  agent  of  the  latter  for  the 

Blackburn  ▼.  Scholes,  2  Camp.  94^3.  sale  of  certain  machines.     The  only 

Where  the  owner  of  land  employed  provision  in  relation  to  the  duration  of 

an  agent  to  sell  the^same,  agreeing  that,  the  agency  was  as  follows:    **  Said  B., 
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waere  a  man  is  authorized  to  buy  a  quantity  of  merchandise  ac- 
cording to  sample,  or  to  buy  generally  for  a  year,  there  being  at 
the  same  time  a  condition  that  the  employment  shall  continue  in 
the  one  case  until  the  merchandise  has  been  bought,  and  in  the 
other  until  the  year  has  expired,  the  agency  will  be  dissolved  in 
due  course  by  the  happening  of  these  results  respectively;  and, 
under  ordinary  circumstances,  no  question  with  respect  to  a  dis- 
solution by  act  of  party  in  the  meantime  can  arise.  It  is,  how- 
ever, rare  that  contracts  of  agency  provide  for  all  contingencies. 
In  the  cases  to  which  reference  will  be  made  upon  this  head  the 
difficulty  has  arisen  upon  the  construction  of  the  agreement. 

In  Burton  v.  The  Great  Northern  Railway  Company  (a),  1854, 
the  plaintiff  had  agreed  on  the  1st  October,  1851,  to  convey  be- 
tween certain  places  named  all  merchandise  that  might  be  pre- 
sented to  him  for  tliat  purpose,  for  the  sum  of  5«.  per  ton.  The 
agreement  was  to  continue  in  force  for  the  period  of  twelve  months. 

The  plaintiff  purchased  waggons  and  horses,  and  com- 
[78*]   *menced  carrying  under  the  agreement   He  received  notice 

on  the  18th  of  March  of  the  same  year  that  the  arrangement 
would  cease  from  the  following  1st  April  The  court  (consisting 
of  Parke,  Alderson,  and  Martin,  BB.)  held  that  the  contract  was 
unilateral.  Parke,  B.,  put  as  a  parallel  case  that  of  a  person  who 
agreed  with  a  wine  merchant  to  purchase  of  him  all  the  wine 
which  the  former  might  choose  to  drink  during  the  year,  and  be- 
fore six  months  expired  gave  notice  that  he  had  given  up  drinking 
wine.  An  attempt  was  made  to  bring  the  case  within  the  prin- 
ciple of  HocJiester  v.  De  Latour  (J).  This  obviously  could  not 
succeed,  in  the  absence  of  proof  of  a  breach  of  contract  Here 
the  carrier  was  an  agent  to  convey  such  merchandise  as  was  "  pre- 
sented to  him."    If  no  merchandise  was  presented,  no  part  of  the 

in  oondderation  of  the  ftuthfal  perform-  his  daties  as  gach  agent,  conditioned 

ance  by  the  said  A.  of  the  obligations  that  he  would  justly  and  fairiy  acooont 

hereinafter  assamed,  agrees  to  famish  for  and  pay  over  all  moneys,  notes,  etc., 

the  said  A.  sach  numberof  machines  as  received  l^  him  for  such  machines  as 

the  said  A.  may  be  able  to  sell,  as  his  might  come  to  his  hands  as  soch  agent, 

agent,   prior  to   October  1st,  1867:**  were  bound  only  for  a  failure  on  the 

Held^  that  by  a  reasonable  construction  part  of  A.  to  account  for  machines  le- 

of  the  agreement,  the  agency  continued  oeived  by  him  prior  to  that  date.  Qund- 

only  till  the  Ist  of  October,  1867,  and  lach  v.  Fisdier,  59  IlL  172. 
the  sureties   on  a   bond  executed  ly       (a)  9  Ex.  507. 
A.  to  secore  the  fidthful  performance  of       (d)  2  £.  &  B.  678* 
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oontract  was  violated,  for  the  defendants  were  under  no  datj  to 
present  ofierchandise  for  carriage. 

In  Aspdin  y.  Atistin  (c),  the  plaintiff  agreed  to  make  cement 
of  a  certain  qnalitj  for  the  defendant,  who,  on  condition  of  the 
plaintiff 's  performing  his  engagement,  promised  to  pay  him  42. 
weekly  during  the  two  years  following  the  date  of  the  agreement, 
and  51.  weekly  during  the  next  year  following,  and  also  receive 
him  into  partnership  at  the  expiration  of  three  years.  The  plaint- 
iff, on  his  part,  engaged  to  instruct  the  defendant  in  the  manu- 
facture of  cement  Eoth  bound  themselves  in  a  penal  sum  to 
fulfil  the  agreement.  Subsequently  the  defendant  covenanted  by 
deed  for  the  performance  of  the  agreement  on  his  part  Upon 
these  facts  the  Court  of  Queen's  Bench  held  that  the  provisions 
in  the  agreement  did  not  raise  an  implied  covenant  that  the  de- 
fendant should  employ  the  plaintiff  in  the  business  during  two  or 
three  years,  although  the  defendant  was  bound  by  the  express 
words  to  pay  the  plaintiff  tlie  stipulated  wages  during  those  peri- 
ods if  the  plaintiff  performed  or  was  ready  to  perforin  the  condi- 
tion precedent  on  his  part  In  this  case  the  circumstances  in 
favour  of  the  plaintiff  are  even  stronger  than  in  Burton  v.  Orectt 
Northern  JSailway  Co.  (d.) 

Lord  Denman,  in  delivering  the  judgment  of  the  court,  made 
some  observations  which  are  appropriate  to  all  actions  of  a  like 
kind.     "  Where  words  of  recital  or  reference  manifested  a  clear  in- 
tention that  the  party  should  do  certain  acts,  the  courts  have  from 
these  inferred  a  covenant  to  do  such  acts,  and  sustained  actions 
of  covenant  for  the  non-performance;   .   .   .  where  parties 
*have  entered  into  written  engagements  with  expressed  [79*] 
stipulations,  it  is  manifestly  not  desirable  to  extend  them 
by  any  implications;  the  presumption  is,  that  having  expressed 
some,  they  have  expressed  all  the  conditions  by  which  they  intend 
to  be  bound  under  that  instrument    It  is  possible  that  each  party 
to  the  present  instrument  may  have  contracted  on  the  supposition 
that  the  business  would  in  fact  be  carried  on,  and  the  service  in 
fact  continued,  during  the  three  years,  and  yet  neither  party  might 
Lave  been  willing  to  bind  themselves  to  that  effect;  and  it  is  one 
thing  for  the  court  to  effectuate  the  intention  of  the  parties  to  the 
extent  to  which  they  may  have,  even  imperfectly,  expressed  them- 
(c)  5  Q.  B.  671.  (d)  Supia. 


106  OF  TOE  COKTBACT  GSNKBALLT.         [bOOK  H 

Belres;  and  another  to  add  to  the  instrnment  all  snch  covenants 
as  npon  a  full  consideration  the  conrt  may  deem  fitting  for  com- 
pleting the  intentions  of  the  parties,  but  which  they  either  pur- 
posely or  unintentionally  have  omitted."  The  reason  assigned  for 
refusing  to  draw  the  inference  that  the  defendant  impliedly  con« 
tracted  to  employ  the  plaintiff  for  three  years,  was  that  the  defend- 
ant would  in  that  case  be  obliged  to  continue  his  business  for 
three  years.  Hence  the  court  construed  the  contract  to  be  a  con- 
tract only  to  pay  certain  sums  at  the  stated  periods  for  three  years, 
on  condition  of  the  plaintiff's  performing  the  conditions  precedent, 
and  he  would  be  entitled  to  recover  them  on  being  ready  and  will- 
ing to  perform  those  conditions  if  prevented  by  the  act  of  the 
defendant. 

The  case  of  Dunn  v.  Sayles  {e)  was  very  similar  to  that  of 
Aspdin  V.  Austin  (/*),  and  decided  upon  similar  principles.  Tlie 
declaration  stated  that  it  was  agreed  by  deed  that  the  plaintiff's 
son  should  continue  with  the  defendant  as  an  assistant  surgeon 
dentist  for  the  term  of  five  years;  and  that  the  defendant,  in  con- 
Bidei*ation  of  the  services  to  be  performed,  covenanted  to  pay  wages 
weekly,  provided,  tJiter  alia^  he  worked  nine  hours  a  day  in  his 
employment.  The  breach  alleged  was  that  the  defendant  would 
not  permit  the  plaintiff's  son  to  continue  in  his  service.  The 
court  held  that  the  breach  was  ill-assigned,  since  thei'e  was  no  im- 
plied covenant  on  the  part  of  tlie  defendant  to  retain  him  in  his 
service  during  the  five  years.  Both  the  above  decisions  have  been 
the  subject  of  much  comment    By  one  learned  judge  it  is  said  that 

they  were  considered  by  many  persons  as  monstrosities  {g\ 
[80*]      *One  of  the  leading  cases  npon  the  question  is  Eldertofv 

V.  Emmena  (A),  decided  by  the  House  of  Lords  in  1853. 
The  declaration  was  framed  in  two  counts.  The  first  alleged  that 
in  consideration  that  the  plaintiff  had  agreed  to  become  perma- 
nent solicitor  of  a  company  and  act  as  such,  the  company,  repre- 
sented by  the  defendant,  promised  to  retain  and  employ  him  as 
permanent  solicitor.    The  breach  assigned  was  wrongful  dismissaL 

{e)  5  Q.  B.  685;  13  L.  J.,  Q.  6. 159;  cher,  d2  L.  J.,  C.  P.  254;  8  L.  T.  Rep.» 

and  see  Williamaon  ▼.  Taylor,  5  Q.  B.  K.  S.  461. 

175.  (h)  4  C.  B.  479,  498;  6  C.  B.  160.  S. 

(/)  Snpia.  C,  17  L.  J.,  C.  P.,  807;  in  error,  13  C. 

[g)  Erie,  C.  J.,  in  Mclniyre  v.  Bel-  B.  495;  4  H.  L.  Ca«.  624. 
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The  second  cotint  alleged  that  it  was  agreed  between  the  parties 
that  the  plaintiff  should  receive  a  salary  cf  1002.  per  annum  for 
his  serrices  as  solicitor,  and  averred  that  ^^  the  said  agreement 
being  so  made  in  consideration  that  the  plaintiff  had,  at  the 
request  of  the  company,  promised  the  company  to  perform  and 
fulfil  the  same  in  all  things  on  his  part,  the  company  promised 
the  plaintiff  to  perform  and  fulfil  the  same  in  all  things  on  their 
part,  and  to  retain  and  employ  him  as  such  attorney  of  the  com- 
pany  on  the  terms  aforesaid."  The  breach  assigned  was  that  the 
company  did  not  continue  to  employ  him. 

The  Court  of  Common  Pleas,  consisting  of  Wilde,  C.  J.,  Colt- 
man,  Maule,  and  Cresswell,  JJ.,  held  that  the  first  count  was  not 
supported  by  proof  of  a  resolution  of  the  directors  that  the 
plaintiff  '^  be  appointed  permanent  solicitor  to  the  institution." 
The  word  permanent,  it  was  said,  denoted  no  more  than  a  general 
employment,  as  contradistinguished  from  an  occasional  or  special 
employment.  With  respect  to  the  second  count,  tlie  court  was  of 
opinion  that  the  agreement  did  not  necessarily  imply  a  promise 
by  the  company  to  employ  the  plaintiff;  and  that  the  considera- 
tion being  exhausted  by  the  mutual  promises,  there  was  nothing 
to  sustain  the  latter  branch  of  the  company's  promise.  This 
count  was  held  bad  in  arrest  of  judgment. 

The  Court  of  Exchequer  Chamber  was  unanimous  in  revers- 
ing the  judgment  of  the  Common  Pleas  upon  the  second  count. 
"  Now,  in  construing  this  argument,"  said  Parke,  B.,  who  deliv- 
ered the  judgment  of  the  court,  "  it  is  to  be  borne  in  mind  that 
the  word  ^  agreed '  is  the  word  of  both,  as  was  held  in  the  case 
of  Porddgt  v.  Cole  (t).  •  .  .  What,  then,  is  the  effect  of  an 
agreement  to  give  a  certain  salary,  for  one  year  at  least,  to  a  per- 
son who  engaged  for  it  to  give  his  services  if  required?  We  think 
that  this  creates  the  relation  of  attorney  and  client,  and  amounts 
to  a  promise  to  continue  that  relation  at  least  for  a 
•year."  Eeferring  to  the  meaning  of  the  words  "  retain  [81*] 
and  employ,"  his  Lordship  observed,  "  ^  to  retain '  is  to  ^  keep 
in  pay,'  to  *hire.'  ...  If  the  word  *  employ '  means  only  *  to  en- 
gage in  his  service'  —  one  of  the  meanings  of  that  term, — then 
there  appears  to  be  a  promise  to  that  effect"  This  judgment 
was  afiirmed  by  the  House  of  Lords,  apparently  on  the  ground 

(i)  1  Saund.  319. 
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stated  by  Lord  Truro  that  if  a  declaration  contains  allegations 
capable  of  being  understood  in  two  senses,  and  if  understood  in 
one  sense  it  will  sustain  the  action,  and  in  another  it  will  not, 
after  verdict  it  must  be  construed  in  the  sense  which  will  sustain 
the  action. 

;  It  does  not  appear  that  any  of  the  judges  in  the  above  case  ques- 
tioned the  decisions  in  Aspdin  v.  Austin  and  Dunn  v.  Sayles  (k)j 
nor  is  there  anj  difficulty  in  understanding  the  principle  upon 
which  those  cases  were  determined.  The  observations  to  which 
they  have  given  rise  are  due  to  contentions  supposed  erroneously 
to  be  made  on  their  authority.  '^  The  cases  of  Asipdin  v.  Austin 
and  Dunn  v.  Saylea^^  said  Maule,  J.,  "^  are  instances  of  agree- 
ments in  which  a  certain  duration  of  the  relation  between  the 
parties  was  contemplated  and  provided  for  without  binding  the 
parties  to  continue  it  for  tlie  time  contemplated."  The  essential 
distinction  between  those  cases  and  that  of  Elderton  v.  EmmenSj 
if  we  look  away  from  questions  of  pleading,  is  that  indicated  by 
Maule,  J.  Such  cases,  however,  are  of  little  use  as  authorities.  ' 
•  The  rule  has  now  been  settled  by  the  House  of  Lords  that, 
where  the  parties  mutually  agree  for  a  fixed  period,  the  one  to 
employ  the  other  as  his  sole  agent  in  a  certain  business,  at  a  cer- 
tain place,  the  other  that  he  will  act  in  that  business  for  no  other 
principal  at  that  place,  there  is  no  implied  condition  that  the 
business  itself  shaU  continue  to  be  carried  on  during  the  period 
named.^ 

(^)  Supra.  gallon  is  assamed,  is  that  tibere  shaU  be 
'  See,  however,  Lewis  v.  Atlas  Mutoal  a  oorrelatiYe  obligation  on  the  other 
Life  Ins.  Go.  61  Mo.  534,  where  it  was  side,  the  law  will  imply  it  As,  if  the 
held  that  the  inability  of  a  corporation  act  to  be  done  by  the  party  binding 
to  continue  in  business  was  no  excuse  himself  can  only  be  done  upon  a  corre- 
for  its  breach  of  contract  with  an  agent;  spending  act  being  done  or  allowed  by 
and  that  where  the  agent  agrees  to  act  the  other  party,  an  obligoticm  by  the 
exclusively  for  it  for  a  specified  period,  latter  to  do,  or  allow  to  be  done,  the 
the  fact  that  the  company  did  not  in  act  or  things  necessary  for  the  comple- 
terms  agree  to  continue  the  contract  fxx  tion  of  the  contract,  will  be  necessarily 
the  whole  of  that  time,  will  not  author-  implied — dtang  Pordage  ▼.  Cole,  1 
ize  a  discontinuance  in  the  meantime  Wm.  Saund.  819;  Chuichwaxd  t.  Hie 
on  its  part  In  this  case  the  rule  was  Queen,  6  B.  &  S.  807;  Black  ▼.  Wood- 
laid  down  that»  although  a  contract  in  row,  89  Md.  19i. 
its  terms  ii  obligatory  on  one  party  only.  An  employee  who  refuses  to  obey  sU 
yet,  if  the  intention  of  the  parties,  and  lawful  orders  is  liable  to  be  deprived  of 
the  consideration  upon  which  the  obli-  his  place  and  required  to  pay  damages. 
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In  Rhodes  v.  Forwood  (Z),  which  was  decided  in  1876,  a  col- 
liery owner  entered  into  an  agreement  with  the  respondents  by 
which  they  were  to  become  his  sole  agents  for  the  sale  of  coal  at 
Liverpool  for  a  period  of  seven  years.  At  the  end  of  four  years 
the  appellant  sold  the  colliery.  An  action  was  then  bronght  by 
the  respondents  for  breach  of  agreement.  The  Court  of  Excheq- 
ner^  consisting  of  Bramwell  and  Cleasby,  BB.,  decided 
"■^in  favor  of  the  appellant.  Upon  error  to  the  Exchequer  [82*] 
Chamber,  this  judgment  was  reversed  by  Lord  Coleridge, 
Lush,  and  Archibald,  J  J. ;  Quain,  J.,  diss.  The  House  of  Lords 
reversed  the  latter  judgment,  and  thus  aflSrmed  the  decision  of 
the  Court  of  Exchequer.  Lord  Cairns  pointed  out  with  great 
clearness  that  several  risks  were  left  altogether  uncovered  in  the 
agreement;  first,  the  appellant  might  sell  the  whole  of  his  coal 
at  ports  other  than  Liverpool,  and  not  send  a  single  ton  to  Liver* 
pooL  This  was  admitted  on  the  part  of  the  respondents. 
Secondly,  the  coal  might  have  been  sent  to  Liverpool,  but  the  ap« 
pellant  might  have  t^en  a  view  with  regard  to  the  price  to  be 
obtained  for  it,  which  would  have  led  him  to  place  limits  upon 
the  coal,  such  as  to  prevent  the  agents  selling  any  of  it  in  any 
particular  year,  and  the  agents  might  have  been  left  in  that  year 
without  any  commission,  although  having  coals  in  stock;  because 
the  principal  might  have  thought  it  expedient  to  hold  the  coal 
and  wait  for  better  prices.  In  this  case  it  was  admitted  that  the 
agents  could  not  complain.  Thirdly,  if  the  colliery  owner  had, 
by  reason  of  difSculties  arising  from  the  workers  or  otherwise, 
chosen  to  close  his  colliery  for  a  year,  or  for  several  years,  and  to 
wait  for  better  times  or  a  more  easy  mode  of  working,  the  agree* 
ment  contained  nothing  to  prevent  him  doing  so.  ^*  If  that  is 
so,"  said  his  lordship,  "  if  any  one  of  these  three  courses  might 
have  been  adopted,  if  all  the  coal  after  it  was  got  out  of  the  col- 

Chicago  k  N.  W.  R'y  Co.  ▼.  Bayfield,  charged  before  the  expiration  of  the 

37  Mich.  205.    And  if  a  servant,  with-  agreed  term  of  service,  even  though  he 

oat  his  master's  consent,  engage  in  any  may  so  condnct  such  other  business,  by 

employment  or  business  for  himself  or  agents  or  otherwise,  that  it  does  not 

another,  which  may  tend  to  injure  the  interfere  with  the  time  and  attention 

master's  trade  or  business  —  as  in  one  due  the  business  of  his  employer.    Der- 

which  brings  him  in  direct  competition  ringer  v.  Meyer,  42  Wis.  311.    See  posti 

with  his  master,  giving  him  a  hostile  p.  86. 
interest  — he    may    be   lawfully  i^'       (/)  L.  R.,  1.  Ap.  Ca.  256. 
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lieiy  might  have  been  sold  elsewhere,  if  the  colliery  might  not 
have  been  worked  at  all,  if  tlie  prices  required  to  be  fetched  at 
Liverpool  might  have  been  such  that  the  coal  could  not  have  been 
sold  even  after  it  went  to  Liverpool, — if  all  that  was  in  the  favour 
of  the  colliery  owner,  why  is  it  to  be  assumed  with  regard  to  the 
other,  the  fourth  risk,  namely,  the  risk  of  the  colliery  owner  not 
selling  his  coal  elsewhere  piecemeal  but  selling  the  colliery  itself 
to  a  purchaser,  that  there  is  an  implied  undertaking  against 
that  one  risk,  although  it  is  admitted  that  there  is  no  undertaking 
at  all  against  any  of  the  other  risks! "  In  the  court  below.  Lush, 
J.,  relied  upon  the  fact  that  the  agreement  contained  nothing 
which  implied  that  the  agency  was  to  cease  if  the  appellant  chose 
to  sell  the  colliery.  But,  asked  Lord  Chelmsford,  how  can  an  in- 
tention not  in  the  contemplation  of  the  parties  be  implied  to  have 
existed?    All  the  noble  lords  agreed  in  holding  that  there  was  no 

such  implied  contract  as  that  relied  upon  by  the  respondents. 
[83*]      *The  above  decision  illustrates  the  great  diflEerence  that 

exists  between  such  a  case  and  all  cases  in  which  the  court 
has  held  that  the  defendant  is  bound  to  continue  a  state  of  things 
which  is  necessary  to  the  carrying  out  of  his  own  contract  (m). 
In  such  cases,  authority  is  of  little  assistance.  Judicial  decision 
on  one  contract  can  rarely  help  to  the  understanding  of  another, 
but  Rhodes  v.  Forwood  supports  the  proposition,  that  where  a 
principal,  who  wants  to  have  a  portion  of  his  business  transacted 
in  a  certain  town,  engages  an  agent,  and  they  enter  into  a  mutual 
bargain,  unless  there  is  some  special  term  in  the  contract  that  the 
principal  shall  continue  to  carry  on  his  business,  it  cannot  be  im* 
plied  as  a  matter  of  obligation  that  he  shall  be  bound  to  carry  it 
on  for  the  benefit  of  the  agent  (n). 

Sect.  2. — By  Act  of  Party. 

A  principal  may  revoke  the  authority  of  his  agent,  unless  — 

(a.)  The  authority  is  necessary  to  effectuate  any  security  (o), 
or  unless 

(m)  See  per  Lord  Penzance,  ibid.,  p.  Ch.  737;  Churchward  v.  The  Queen,  L. 

274;  and  per  Gockbum,  G.  J.,  in  Stir-  R.,  1  Q.  B.  173. 

ling  Y.  Maitland,  5  B.  &  S.  840,  p.  852.  (o)  WaJsh    v.   Whitcomb,   2    Esp. 

(n)  See  Ex  parte  Madure,  L.  B.,  5  566. 
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(b,)  The  antboritj  is  coupled  with  an  interest* 
The  determination  of  the  question,  what  is  an  authority  conpled 
with  an  interest,  has  from  time  to  time  given  rise  to  much  dis- 
cnssion.  The  expression  in  itself  is  a  vague  one,  and  can  be  un- 
derstood, in  its  legal  sense,  only  by  a  reference  to  authorities. 
At  the  first  thought  it  might  seem  that  any  interest  would  suffice 
to  make  an  authority  irrevocable.  This,  however,  is  erroneous, 
and  the  qnestion  resolves  itself  into  this.  What  is  tlie  nature  of 
the  interest  which  suffices  to  make  an  authority  irrevocable} 
This  is  a  question  which  has  given  rise  te  much  argument,  and 
even  now  it  can  scarcely  be  affirmed  that  the  law  is  clearly  settled, 
and  free  from  reasonable  donbt 

1  Mansfield  v.  Mansfield,  6  Conn.  559;  17  111.  531;  Walker  v.  Dennison,  86  id. 

Haraey^B  Appeal,  53  Penn.  St  212;  142. 

Smyth  V.Craig,  3  W.  &  S.  14;  Walker  See,  however,  Merry  v.  Lynch,  68 

V.  Dennison,  86  111.  142;  Hutchins  v.  Me.  94. 

Hibbard,  34  N.  Y.  24;  Goodwin  v.  Bow-  A  power  coupled  with  an  interest 

den,  54  Me.  424;  Bonney  v.  Smith,  17  must  create  an  interest  in  the  thing  it- 

IlL  531;   Gilbert  v.   Holmes,   64  id.  self  ,  upon  which  the  power  is  to  operate. 

549.  The  power  and  estate  must  be  united, 

Where  the  agenqy  is  conferred  for  a  or  be  co^stent;  and  this  class  of  pow- 

valuable  consideration,  it  is  held  to  be  ers  survive  the  principal,  and  may  be 

irrevocable.     Hant  v.  Rousmanier,  8  executed  in  the  name  of  the  attorney. 

Wheat  174^  where,  in  pursuance  of  a  Bonney  v.  Smith,    supra;   Gilbert  v. 

mutual  agreement,  money  was  lent  on  Holmes,  supra;    Hartley*s  Appeal,  su- 

tfae  faith  of  an  authority  to  sell  a  vessel  pra;  Mansfield  v.  Mansfield,  6  Comu 

belonging  to  the  borrower,  for  the  pur-  559;    Walker    v.    Dennison,    supra; 

pose  of  repayment.  Blackstone  v.  Buttermore,  53  Penn.  St 

See,  also.  Walker  v.  Dennison,  supra;  266;  Bair  v.  Schroeder,  32  CaL  609; 

Raleigh  v.  Atkinson,  6  M.  &  W.  670;  Travem  v.  Crane,  15  Cal,  12,  19. 

Blackstone  v.  Buttermore,  53  Penn.  St  An  interest  in  the   money  derived 

266.  from  a  sale  of  the  property  will  not  be 

There  must  be  a  consideration,  inde-  sufficient  to  make  the  power  irrevoca- 

pendent  of  the  compensation  to  be  ren-  ble.    Barr  v.  Schroeder,  supra. 

dered  for  the  services  to  be  performed.  The   partnership  of  principal    and 

Blackstone  v.  Buttermore,  supra.  agent  will  not  make  the  authority  of 

Bat,  if  sudi  consideration  fails,  the  the  agent  a  power  coupled  with  an  in- 

power  is  revocable.    £x  parte  Smither,  terest,  and  hence  irrevocable.    Travers 

1  Deac  413.  t.  Crane,  supra. 

An  interest  in  the  proceeds  to  arise  Theexecutionof  a  simple  power  with- 
as  compensation  for  executing  the  power  out  words  of  conveyance,  but  author- 
will  not  make  it  irrevocable.  Black-  izing  a  conveyance  to  be  made  upon 
«tone  V.  Buttermore,  53  Penn.  St  266;  certain  conditions  and  for  certain  pur- 
Coffin  V.  Landis,  46  id.  426;  Gilbert  v.  poses,  vests  no  interest  in  the  beneficiary. 
Holmes,  64  lU.  549;  Hartley's  Appeal,  Tharp  v.  Brenneman,  41  Iowa,  251. 
53  Penn.  St  212;   Bonney  v.  Smith,  See,  also,  Reed  v.  Welsh,  11  Bush,  450. 
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Where  the  authority  given  to  the  agent  is  a  mere  naked  author- 
ity and  not  coupled  with  an  interest,  the  principal  may  revoke 
such  authority  at  any  time  before  performance  (jp)}  It  is  not, 
however,  competent  to  a  principal  to  revoke  the  authority  of  an 
agent  without  paying  for  labour  and  expense  incurred  by 
[84*]  *him  in  the  course  of  the  employment,  unless  it  is  other- 
wise  provided  by  the  terms  of  the  agreement.  A  general 
employment  may  carry  with  it  a  power  of  revocation  on  payment 
only  of  a  compensation  for  what  may  have  been  done  under  it; 
but  there  may  also  be  a  qualified  employment,  under  which  no 
payment  shall  be  demandable  if  the  authority  be  countermanded. 
When  the  authority  of  the  agent  has  been  revoked,  he  will  be  en- 
titled to  damages  only  when  the  agreement  so  provides,  or  when 
the  revocation  is  wrongful  (ji\  or  when  his  claim  is  supported  by 
a  custom. 

The  Court  of  Common  Pleas  decided  a  case  in  the  year  1848  {r\ 
in  which  the  nature  of  an  authority  coupled  with  an  interest  was 
elaborately  discussed.  The  result  is  summarized  in  clear  terms 
in  the  judgment  of  the  court,  which  was  delivered  by  Chief  Jus- 
tice Wilde. 

*^  But  it  is  said,"  observed  his  Lordship,  "  a  factor  for  sale  has 
an  authority  as  such  (in  the  absence  of  all  special  orders)  to  sell; 
and,  when  he  afterwards  comes  under  advances,  he  thereby  acquires 
an  interest,  and  having  thus  an  authority  and  an  interest,  the 
authority  becomes  thereby  irrevocable. 

"The  doctrine  here  implied,  that,  whenever  tliere  is  in  the 
same  person  an  authority  and  an  interest,  the  authority  is  irre- 

(p)  Mestaer  t.  Atkins.  5  Taunt.  381;  895;  Trust  v.  Repoor,  15  How.  Pr.  570; 

Dalton  V.  Irvin.  4  C.  &  P.  289;  Read  v.  Wells  v.  Hatx*,  43  N.  H.  247;  Gibbona 

Rann,  10  B.  &  C.  438;  Broad  v.  Thomas,  v.  Gibbons,  adm'x,  4  Harr.  105. 
7  Bing.  99.  The  use  of  the  word  ^'inevocable'* 

'  Succession  of  Babin,  27  La.  Ann.  in  a  power,  when  not  coupled  with  an 

114;  Peacock  t.  Gummings,  46  Penn.  interest  in  the  agent  or  supported  by  a 

St   434;    Goffin   v.  Landis,   id.    426;  consideration,  confers  no  greater  anthor- 

Blackstone  ▼.  Buttermore,  53  id.  266;  ity  upon  the  agent  than  an  ordinary 

Spear  v.  Gardner,  16  La.  Ann.  383;  power  of  attorney.    McGregor  v.  Gard- 

Brookeshire  v.  Brookeshire,  8  Ired.  Law,  ner,  14  Iowa,  326;  Blackstone  t.  But- 

74  (holding  that  a  power  of  attorney,  termore,  53  Penn.  St.  266;  Walker  y« 

though  under  seal,  may  be  revoked  by  Dennison,  86  HI,  142. 
parol);  Pickler  t.  The  State,  18  Ind.        (q)  Simpson  t.  Lamb,  17  G.  B.  603. 
266;  Jacobs  t.  Warfield,  23  La.  Ann.        (r)  Smart  y.  Sandius,  5  G.  B.  895. 
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Tocable,  is  not  to  be  admitted  without  qaalification.  In  the  ease 
of  Raleigh  v.  Atkinson  («),  goods  had  been  consigned  to  a  factor 
for  sale,  with  a  limit  as  to  price.  The  factor  had  a  lien  on  the 
goods  for  advances;  and  the  principal,  in  consideration  of  these 
advances,  agreed  with  the  factor  that  he  should  sell  the  goods  at 
the  best  market  prices,  and  realize  thereon  against  his  advances. 
Tlie  court  held  that  this  authority  was  revocable,  on  the  ground 
that  there  was  no  consideration  for  the  agreement.  Kow,  in  that 
case,  there  was  an  authority  given,  and  one  which  the  principal 
was  fully  at  liberty  to  give;  the  party  to  whom  it  was  given  had 
an  interest  in  it;  yet  the  authority  was  held  to  be  revocable." 
His  lordship  having  examined  this  case  more  fully,  and  the  cases 
of  Walsh  V.  Whttoomb  (^),  Watson  v.  JSmff  {u)y  and  Gaussen  v. 
Morton  {x\  stated  the  result  to  be  that,  '^  where  an  agreement  is 
entered  into  on  a  sufficient  consideration,  whereby  an  author- 
ity is  given  for  the  purpose  of  securing  some  *benefit  to  [85*] 
the  donee  of  the  authority,  such  an  authority  is  irrevocable. 
This  is  what  is  usually  meant  by  an  authority  coupled  with  an 
interest,  and  which  is  commonly  said  to  be  irrevocable." 

In  a  subseqaent  case  before  the  Privy  Council  (y),  the  judge  at  the 
trial,  on  the  authority  of  Sma/rt  v.  Sandars^  had  directed  the  jury 
that,  by  the  mere  relationship  of  principal  and  factor  for  sale,  the 
latter  did  not,  by  making  advances,  either  at  the  time  of  his  em- 
ployment or  subsequently,  acquire  any  right  in  derogation  of  the 
rights  of  principal  to  give  directions  as  to  the  time  and  manner  of 
sale,  and  that  any  such  right  on  the  part  of  the  factor  must  be 
made  out  by  an  agreement,  which  might  be  inferred  from  the  evi« 
dence,  or  might  exist  impliedly  by  proof  of  usage.  Their  lordships 
upheld  this  direction,  and  in  doing  so  observed  that  mere  advances 
made  by  a  factor,  whether  at  the  time  of  his  employment  as  such, 
or  subsequently,  cannot,  according  to  the  doctrine  of  Smart  v.  San- 
darsj  have  the  effect  of  altering  the  revocable  nature  of  an  author- 
ity, unless  such  advances  are  accompanied  by  and  made  the 
consideration  for  an  agreement  that  the  authority  shall  not  be 
revocable.^  Such  an  agreement,  however,  might  be  express  or 
inferred  from  the  circumstances. 

W6M.&W.670.  !1?ip*^''L^,M      PP 

/\x  o  Ti      r/»c  (y)  1^  Comas  V.  Proet,  3  Moo.  P.  C, 

{t)  £  JSsp.  De>D.  j^  g  jgg^ 

(n)  4  C^P.  272.  *«  Where  cotton  has  been  shipped  to  a 
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A  diBtiiiction  mnst  be  drawn  between  tbe  rights  which  flow  from 
such  a  special  property  in  goods  which  an  a^nt  is  employed  to 
sell  as  entitles  him  to  maintain  an  action  against  the  buyer,  and 
rights  which  flow  from  an  authority  coupled  with  an  interest  In 
the  former  case  the  authority  is  revocable,  in  the  latter  it  is  irre- 
vocable. This  distinction  was  brought  out  clearly  in  Taplin  v. 
Florence  {z\  in  the  year  1851.  In  that  case  it  was  argued  that 
an  auctioneer  has  an  interest  or  special  property  in  goods  which 
are  intrusted  to  him  for  sale,  and,  therefore,  an  irrevocable  author- 
ity. In  deciding  that  an  auctioneer  has  no  such  irrevocable  au- 
thority, Chief  Justice  Jervls  distinguished  the  case  of  WUltams 
V.  MUlington  {a\  on  the  ground  that  that  case  established  a  well- 
recognized  principle,  namely,  that  an  auctioneer  has  a  sufiicient 
property  in  goods  which  he  is  employed  to  sell  to  maintain  an 
action  for  such  goods  against  a  buyer;  but  all  the  learned  judges 
were  clear  that  his  authority  was  not  coupled  with  an  interest 

The  following  powers  have  been  held  to  be  authorities 
[36*]  *coupled  with  an  interest,  and  irrevocable:  An  authority  to 
sell  premises,  and  to  apply  the  proceeds  in  liquidation  of  a 
debt  due  to  the  donee  of  the  authority  and  his  partners  {c)\  an 
authority  to  sell  certain  shares  of  a  ship  given  by  a  person  largely 
indebted  to  the  donee  of  the  power  (rf);  a  power  of  attorney  given 
as  part  of  a  security  for  money,  or  to  effectuate  any  security  (^); 
an  authority  to  sell  in  consideration  of  the  agent  forbearing  to  sue 
the  principal  for  prior  advances  {f)\  a  power  of  attorney  executed 
for  valuable  consideration  {g). 

Lastly,  cases  may  arise  in  which  the  appointment  of  the  agent 
to  act  on  behalf  of  a  company  is  mentioned  merely  in  the  articles 
of  association.  A  question  was  raised  in  a  recent  case  with  respect 
to  the  effect  of  a  clause  in  the  articles  stating  such  appointment, 
and  it  was  decided  that  articles  of  association  state  the  arrange- 
ment between  the  members;  they  are  an  agreement  inter  socioSy 

fetctor,  and  a  bill  drawn  against  the       (a)  1  H.  61.  81. 
same,  with  instructions  to  sell  before  or       (c)  Ganssen  v.  Morton,  10  6.  &  C.  731. 
at  the  maturity  of  the  bill,  the  factor       (d)  Watson  v.  King,  4  Cowp.  272. 
must  obey  the  instructions  of  his  princi-        {e)  Walsh  t.  Whitcomb,  2  Esp.  565; 

pal,  and,  on  failure  to  do  so,  will  be  held  Brinkwater  v.  (xoodwin,  Cowp.  251. 
liable  for  any  loss  accruing  tliereby.        (/)  Per  Parke,  B.,  Raleigh  y.  Atkin- 

Johnson  v.  Wade,  58  Tenn.  480.  son,  6  M.  &  W.  676. 
(z)  10  C,  B.  744.  (si)  Bromley  v.  HoUand,  7  Ves.  28. 
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and  do  not  constitute  a  contract  between  the  company  and  tliird 
parties.  Hence,  when  articles  contained  a  clause  in  which  it  was 
stated  that  the  plaintiff  should  be  solicitor  to  the  company,  and 
should  transact  all  the  legal  business  of  the  company,  and  should 
not  be  removed  from  his  office  except  for  misconduct,  it  was  held 
that  the  plaintiff  could  not  bring  an  action  against  the  company 
for  breach  of  contract  in  not  employing  him  as  solicitor  (A).  In 
the  Court  of  Appeal,  Lord  Cairns  reserved  his  judgment  as  to 
whether  such  a  clause  is  obnoxious  to  the  principles  by  which  the 
courts  are  governed  in  deciding  on  questions  of  public  policy,  but 
observed  that  it  was  a  grave  question  whether  such  a  contract  is 
one  that  the  courts  would  enforce.  It  is  pix>bable,  too,  that  the 
contract  alleged  by  the  plaintiff  did  not  satisfy  the  Statute  of 
Frauds. 

An  agent  may  of  course  renounce  his  agency  at  any  stage  ;^  but 
if  the  agency  has  been  undertaken  for  a  valuable  consideration,  he 
will  be  liable  in  damages  to  his  principal,^  and  the  same  rule  will 
apply  even  in  the  case  of  gratuitous  undertakings  which  have  been 
performed  in  part  by  the  agent  (t).' 

*Sect.  3.  —  By  Operation  of  Law.  [87*] 

The  law  with  respect  to  the  dissolution  of  the  conti'act  by 
operation  of  law  has  been  summarized  in  the  following  terms  by 
Mr.  Justice  Story:  "A  revocation  by  operation  of  law  may  be 
by  a  change  of  condition  or  of  state,  producing  an  incapacity  of 
either  party.  This  proceeds  upon  a  general  rule  of  law,  that  the 
derivative  authority  expires  with  the  original  authority  from  which 

(h)  Eley  v.  The  Fositiye,  etc  Assur-  A.  afterwards,  setting  up  a  claim  to  the 

anoe  Co.,  1  Ex.  Div.  20,  88.  property  as  his  own,  or  upon  some  claim 

1  Where  the  duration  of  a  contract  of  of  unsettled  accounts  with  B.,  ran  off 

agenpy  is  not  fixed,  the  agent  may  ter-  with  the  slave  and  sold  her  with  a  view 

T«inaf<>  it  on  giving  reasonable  notice,  to  appropriate  the  proceeds  to  himself. 

Barrows  v.  Cushway,  S7  Mich.  481 .  it  was  held  that  the  fraudulent  conduct  of 

An  agent  may  forfeit  his  right  to  his  A.  worked  a  revocation  of  his  authority 

place  by  want  of  fidelity  to  his  priuci-  as  B.'s  agent.    Case  v.  Jennings,  17 

pal,  wlu^ver  may  be  the  nature  of  his  Tex.  661.    See  ante,  p.  81. 
default,  and  whether  it  is  or  not  a  source       *  White  v.  Smith,  6  Lans.  5. 
of  iiguiy  to  his  principal.    Henderson       (t)  See  chapter  on  Liability  of  Agent 

y.  Hie  Hydraolic  Works,  9  Phila.  100.  to  Principal,  Sect  8. 
SoiWhereitwaaprovedthatA.hadau-       *See  post,  p.  285. 
thoofy  from  B.  to  sell  a  slave,  and  that 
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it  proceeds.  The  power  of  constituting  an  agent  is  founded  upon 
the  right  of  the  principal  to  do  the  business  himself;  and  when 
that  right  ceases,  the  right  of  creating  an  appointment,  or  of  con* 
tinning  the  appointment  of  an  agent  already  made  for  the  samo 
purpose,  must  cease  also.  In  short,  the  derivative  authority  can- 
not generally  mount  higher,  or  exist  longer,  than  the  original 
authority  "  (k). 

In  Coambe^s  case  (Z)  it  was  resolved,  that  where  a  person  has 
authority  as  an  attorney  to  do  an  act,  he  must  do  it  in  the  name 
of  him  who  gave  the  authority;  for  he  appoints  the  attorney  to 
be  in  his  place  and  represent  his  person.  Hence  the  attorney  or 
agent  cannot  act  in  his  own  name,  nor  do  it  as  his  own  act,  but 
in  the  name  and  as  the  act  of  him  who  gave  the  authority.  Hence 
if  a  person  has  a  letter  of  attorney  to  receive  a  testator's  rents, 
this  authority  will  be  determined  with  the  testator's  death,  being 
a  mere  naked  authority  {m)} 

(k)  Story  on  Ag&QCj,  sect  481.  of  the  principal  or  a  member  of  the 
(0  9  Rep.  76  b.  firm,  even  though  the  agency  arises 
(m)  Shipman  t.  Thompson^  Willes,  from  the  fact  of  the  existence  of  a  part- 
105,  n.  nership    between    the   principal    and 
^The  death  of  the  principaJ  operates  agent.    Travers  t.  Crane,  15  Cal.  12; 
as  an  instantaneous  revocation  of  the  Marlett  v.   Jackman,    8  Allen,   287; 
agency,  where  it  is  a  naked  power  un-  Johnson  v.  Wilcox,  25  Ind.  182. 
accompanied  with  an  interest;    and  See,  however,  Bank  of  N.  T.  v.  Yan- 
every  act  of  the  agent  thereafter  per-  derhoist,  92  N.  Y.  553,  where  it  was  held 
iormed  is  void  so  far  as  the  estate  of  the  that  where  an  agent  of  a  firm,  author- 
principal  is  concerned.   Clayton  v.  Mer-  ized  to  draw  its  moneys  from  the  bank 
lett,  52  Miss.  853;  Gait  v.  Galloway,  4  and  apply  the  same  to  the  uses  of  the 
Pet.  832;  Hunt  v.  Rousmanier,  8  Wheat,  firm,  continues  to  do  so  after  the  death 
174;  Lewis  v.  Kerr,  17  Iowa,  73;  Davis  of  one  of  the  members  thereof,  without 
Y.  Windsor  Savings  Bank,  46  Yt.  728;  knowledge  on  his  part  or  on  the  part  of 
Saltmaish  v.  Smith,  82  Ala.  404;  Trav-  the  bank,  of  such  deatib,  he  acts  within 
ers  V.  Crane,  15  Cal.  12;  Rigs  v.  Caye,  the  scope  of  his  authoriiy,  and  his  acts 
2  Humph.  350;  Gale  v.  Tappan,  12  N.  bind  the  firm.     See,  aiso,  Wilson  v. 
H.  145;   Harper  v.  Little,  2  Me.  14;  Stewart,  5  Pa.  L.  J.  Rep.  450. 
Smout  V.  nbery,  10  M.  &  W.  1;  Far-  So,  a  dissolution  of  a  partnership  re* 
row  V.  Wilson,  L.  R.,  4  C.  P.  744.  vokes  a  power  of  attorney  given  by  the 
See,  however,  contra^  as  to  payments  firm.    Schlater  v.  Winpenny,  75  Penn. 
made  to  the  agent  in  ignorance  of  the  St.  821.     But  a  mere  diange  in  the 
death  of  the  principal,  Cassidyv.McKen-  name  of  a  firm,  when  the  firm  under 
zie,  4  W.  &  S.  282;  Dick  v.  Page,  17  Mo.  the  new  name  is  composed  of  the  same 
234;  Carriger  v.  Whittington,  26  Mo.  members  as  that  under  the  old  one,  does 
811 ;  Ish  V.  Crane,  8  Ohio  St.  520.  not  revoke  an  ageni^  conferred  upon  it. 
A  revocation  is  effected  by  the  death  Billingsley  v.  Dawson,  27  Iowa,  210. 
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Mr.  Jastice  Buller  remarked,  in  Salte  v.  Field  {n)^  that  a  ques- 
tion had  been  raised  with  respect  to  an  agent  acting  under  a  power 
of  attorney,  whether  acts  which  were  done  by  him  before  he  knew 
of  the  revocation  of  the  power  were  good  against  the  principal, 
and  intimated  that  the  principal  in  sach  a  case  could  not  avoid 
the  acts  of  his  agents  done  hond  fide  if  they  were  to  his  disad- 
vantage, though  he  idight  consent  to  waive  such  as  were  for  his 
benefit  So  in  another  case  it  is  ruled  that  the  credit  arising  from 
an  ostensible  employment  continues  (at  least  with  regard  to  those 
who  have  been  accustomed  to  deal  on  the  faith  of  that  employ- 
ment) until  they  have  notice  of  its  being  at  an  end,  or  till  its 
termination  is  notorious.  It  is  said,  however,  that  these  principles 
are  true  only  of  an  agency  terminated  by  express  revocation, 
and  not  of  an  implied  revocation  *by  the  death  of  tlie  [88*] 
principal.  Thus,  Lord  Ellenborough  ruled,  in  Watson  v. 
King  (<?),  which  was  decided  in  1815,  that  a  power  coupled  with 
an  inter^t  cannot  be  revoked  by  the  person  granting  it,  but  that 
it  is  necessarily  revoked  by  his  death,  inasmuch  as  a  valid  act  can- 
not be  done  in  the  name  of  a  dead  man.^ 

In  Blades  v.  Free  {p\  decided  in  1829,  a  man  who  had  co- 
habited for  some  years  with  a  woman  as  his  wife  went  abroad  and 
died,  the  Court  of  King's  Bench  held  that  the  woman  might  have 
the  same  authority  to  bind  him  for  necessaries  as  if  she  had  been 
his  wife;  but  that  his  executor  was  not  bound  to  pay  for  any 
goods  supplied  to  her  after  his  death,  although  the  goods  were 
supplied  before  information  of  his  death  had  been  received.* 

The  death  of  the  agent  of  ooorse  ope-  be  executed  in  the  name  of  the  attorney, 

xates  to  tevoke  his  aathority.    Jackson  Gilbert  v.  Hohnes,  64  111.  548;  Bonney 

Ins.  Co.  T.  Parteo,  9  Heisk.  296;  Gage  t.  Smith,  17  HI.  531;  Traveis  v.  Crane, 

T.  Allison,  IBrsT.  495;  Menick's  Estate,  15  Cal.  12;   Hunt  v.  Bousmanier,  8 

8W.  &8.  402.  Wheat.    174;    Knapp  v.  Alvord,    10 

Hie  death  of  an  agent  acting  under  Paige,  205. 

a  letter  of  attorn^  containing  a  power  An  agent  for  the  sale  of  goods,  with 

of  substitution  also  acts  as  a  revocation  an  interest  in  the  proceeds,  is  not  de- 

of  the  authority  of  an  agent  substituted  prived  of  the  power  to  sell,  by  the  death 

by  him  under  the  power.    Lehigh  Coal  of  the  principal.    Meny  v.  Lynch,  68 

k  NaT.  Go.  T.  Mohr,  83  Penn.  St  228;  Me.  94. 

Penes  v.  Aydnena,  8  W.  &  S.  79.  See,  however,  ante,  p.  83,  note. 

(n)  5  T.  B.  214.  (p)  9  B.  &  C.  167. 

io)  4  Gamp.  272.  *  See  Smout  v.  Ilbery,  10  M.  &  W.  1, 

'Powers  coupled  with  an  interest,  and  cases  dted  ante,  p.  87. 
however,  survive  the  principal,  and  may 
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Mr.  Jostioe  Bajley  said:  ^^ There  is  no  doubt  that  a  man  maj 
make  an  express  contract  for  goods  to  be  supplied  to  his  wife  or 
mistress  after  his  death,  for  which  his  estate  would  be  liable.  But 
here  there  was  no  express  contract.  What,  then,  is  the  inference 
of  lawf  That  the  woman  had  the  same  anthoritj  to  bind  the 
deceased  by  her  contracts  as  if  she  had  been  his  wife,  and  such  an 
authority  would  be  revoked  by  his  death.  It  is  said  that  this  is 
hard  upon  the  tradesman.  But  he  trusts  at  his  peril,  whether  the 
credit  is  given  upon  the  order  of  a  married  woman  or  a  mistress. 
If  he  is  unwilling  to  run  the  risk,  he  should  require  an  express 
contract;  if  he  does  not  do  so  and  sustains  a  loss,  that  is  by  reason 
of  his  own  carelessness.'' 

A  revocation  of  a  bare  authority  by  death  is  a  very  different 
thing  from  a  revocation  by  the  act  of  the  party.  In  the  latter 
case  the  plaintiff  would  undoubtedly  be  entitled  to  recover  the 
reasonable  expenses  he  might  have  incurred  in  endeavouring  to 
execute  the  authority;  but  in  the  former,  the  failure  would  be  the 
fault  of  no  one;  and  whatever  might  be  the  expense  incurred,  the 
plaintiff  could  not  recover  against  the  administratrix  {g). 

The  authority  of  an  agent  is,  as  a  rule,  determined  by  the 
bankruptcy  of  his  principal,  and  in  the  absence  of  evidence  that 
the  trustee  of  the  bankrupt  has  invested  the  agent  with  authority 
to  act  for  him,  or  that  the  authority  of  the  agent  is  coupled  with 
an  interest,  the  agent  has  no  authority  to  receive  money  due  to 
the  principal,  or  to  pay  away  his  money  (r)}  In  a  case  («) 
[89*]  *where,  upon  the  bankruptcy  of  an  underwriter,  the  qnes* 
tion  was  whether  the  authority  of  an  insurance  broker  to 
settle  losses  on  his  behalf  and  apply  the  premiums  in  hand  to  the 
satisfaction  of  the  just  claims  of  the  assured  was  not  at  an  end,  it 
was  observed  by  the  court  that,  ^  inasmuch  as  the  bankrupt  was 
not  competent  after  his  bankruptcy  to  x>ay  or  apply  this  fund  him- 
self in  satisfaction  of  these  claims  of  the  assured,  it  followed  as  a 
consequence,  that  he  could  not  authorize  his  broker  so  to  do; 

(q)  Per  Ciowder,  J.,  in  Gampanari  v.  them  for  aa  tmreasonable  length  of 

Woodbum,  15  C.  B.  409.  time  after  the  buyer's  bankruptcy  and 

(r)  Minett  v.  Forrester,  4  Taunt  541;  then  selk  them  without  notice,  he  must 

Drinkwater  v.  Ooodwin,  Cowp.  251.  sustain  the  loss.   In  re  Daniels,  13  Nat. 

'  A  broker  who  holds  stocks  on  a  mar-  Bank.  Reg.  46. 

gin  is  bound  to  take  notice  of  the  buyer's  (<r)  Parker  v.  Smith,  16  East,  882. 
bankruptcy;  and  if  he  continues  to  hold 
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otherwise  the  derivative  and  implied  authority  would  be  more  ex- 
tensive than  the  original  and  principal  authority  of  the  party  him- 
self, which  cannot  be."  The  consequence  is  that  the  authority  of 
the  agent,  the  broker,  was  virtually  countermanded  and  extinct 
by  that  act  of  bankruptcy  by  which  the  bankrupt's  own  original 
power  over  the  subject-matter  ceased  and  became  transferred  to 
others.  Hence  a  broker  who  is  indebted  to  assignees  of  a  bank- 
rupt for  premiums  due  to  them  upon  policies  subscribed  by  the 
bankrupt  before  his  bankruptcy  is  not  entitled  to  set-oif  returns 
of  premiums  due  upon  the  arrival  of  ships  which  have  arrived 
since  the  bankruptcy  (Q. 

As  a  general  rule,  a  power  of  attorney  is  revoked  by  an  act  of 
bankruptcy  committed  by  the  giver  of  the  power,  as  against  the 
trustees  under  a  subsequent  bankruptcy;  still,  if  after  the  act  of 
bankruptcy,  but  before  the  adjudication,  property  is  conveyed 
under  the  power  to  a  land  fide  purchaser,  who  has  no  notice  of 
the  act  of  bankruptcy,  tlie  purchaser  may  hold  the  property  as 
against  the  trustee.  A  power  of  attorney  is  not  revoked  for  all 
purposes  by  an  act  of  bankruptcy  committed  by  the  giver  of  the 
power,  because,  if  no  adjudication  follows,  a  sale  under  the  power 
is  binding  on  the  giver  himself;  and  wherever  a  sale  would  be 
binding  on  a  bankrupt  if  no  adjudication  follows,  it  is  binding 
on  the  trustee  under  a  subsequent  adjudication  if  the  purchaser 
Lad  no  notice  of  the  act  of  bankruptcy  having  been  committed  by 
the  seller  at  the  time  of  the  sale  {u). 

In  DrinhuHiteT  v.  Goodwin  (a?),  decided  in  1875,  one  Jeffries,  a 
factor,  sold  as  factor  certain  goods  to  the  defendant  After  the 
sale  his  principal  became  bankrupt,  and  the  assignees  gave  notice 
to  the  defendant  not  to  pay  over  the  money  to  Jeffries.  The  de- 
fendant nevertheless  paid  over  the  money,  and  Jeffries 
*claimed  it  as  having  a  lien  upon  it  The  court  took  time  [90*] 
to  consider  its  decision,  and  ultimately  gave  judgment  for 
the  defendant,  treating  the  case  as  one  in  the  nature  of  a  bill  of 
interpleader,  and  the  defendant  as  the  stakeholder.  ^^  We  ai'e  all 
most  clearly  of  opinion,"  said  Lord  Mansfield,  ^'  that  a  factor  has 
a  Uen  on  the  price  of  the  goods  in  the  hands  of  the  buyer;  and  in 

(^)  GkddBchmidt  ▼.  Lyon,  4  Taunt    Re  Douglas,  L.  R.,  7  Ch.  548;   see 
534.  Hovill  v.  Lethwaite,  5  Esp.  158. 

(«>  Per  Cmiam,  Ex  parte  Snowball,       {x)  Cowp.  251. 
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this  case,  though  he  had  not  the  actual  possession  of  them,  yet  as 
he  had  a  power  of  giving  a  discharge,  or  bringing  an  action,  he 
had  a  right  to  retain  the  money,  in  consequence  of  his  lien,  as 
much  as  a  mortgagee  has  by  the  title-deeds  of  an  estate  in  his 
hands,  though  he  is  not  in  possession."  There  was  an  agreement 
that  the  factor  should  have  a  lien  in  consideration  of  becoming 
surety  for  the  principal. 

The  principle  of  set-oflf  in  bankruptcy  has,  according  to  a  high 
autliority  (y),  been  explained  with  great  clearness  by  Baron  Parke 
in  the  case  of  Forster  v.  Wilson  {z)  in  the  following  words: 
"  The  right  of  set-off  in  bankruptcy  does  not  appear  to  rest  on  the 
same  principle  as  the  right  of  set-off  between  solvent  parties.* 
The  latter  is  given  by  the  statutes  of  set-off  to  prevent  cross  ac- 
tions; and  if  the  defendant  could  sue  the  plaintiff  for  a  debt  due  to 
him,  not  in  his  representative  character,  he  might  set  it  off  under 
these  statutes  in  an  action  by  the  plaintiff  suing  in  his  individual 
character  also,  though  the  plaintiff  or  defendant  might  claim  their 
respective  debts  as  a  trustee  for  a  third  person.  If  the  debts  were 
legal  debts,  due  to  each  in  his  own  right,  it  would  be  sufficient. 
But,  under  the  bankruptcy  statutes,  the  mutual  credit  clause  has 
not  be^n  so  construed.  The  object  of  this  clause  is  not  to  avoid 
cross  actions — for  none  would  lie  against  assignees,  and  one 
against  the  bankrupt  would  be  unavailing  —  but  to  do  substan- 
tial justice  between  the  parties,  where  a  debt  is  really  due  from 
the  bankrupt  to  the  debtor  to  his  estate;  and  the  Ck)urt  of  Queen's 
Bench,  in  construing  this  clause,  have  held  that  it  did  not  author- 
ize a  set-off  where  a  debt,  though  legally  due  to  the  debtor  from 
the  bankrupt,  was  really  due  to  him  as  trustee  for  another,  and, 
though  recoverable  in  a  cross  action,  would  not  have  been  re- 
covered for  his  own  benefit." 

The  introduction  of  the  words  mutual  credit  extends  the  right 

of  set-off  to  cases  where  the  party  receiving  the  credit  is  not  debtor 

in  prcBsenti  to  him  who  gives  the  credit  {a).    A  difference 

[91*]  *in  the  nature  of  the  cross-claims  is  immaterial,  provided 

they  are  liquidated  (J).    By  the  introduction  of  the  words 

(y)  Ld.  Cairns,  in  Ex  parte  Cleland,  222, 282,  and  notes. 

L.  R.  2  Ch.  808.  (a)  Per  Ld.  Brougham,  in  Young  y. 

{z)  12  M.  &  W.  203.  Bank  of  Bengal,  1  Moo.  P.  C.  150. 

I  See  Waterman  on  Set-off,  pp.  153,  (6)  Ex  parte  Ruffle,  L.  R.,  8  Ch.  997. 
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matual  dealings,  all  claimB  provable  in  bankruptcy  would  seem  to 
be  the  subject  of  set-off. 

As  a  rule,  tliere  can  be  no  mutuality  within  the  section,  unless 
the  dealing  which  is  set  off,  and  the  dealing  against  which  it  is 
set  off,  are  between  the  same  parties  (<?),  and  unless  they  are  deal- 
ings in  the  same  right,  as  for  instance  when  debts  are  set  off  {d). 
This  rule  is  not  at  variance  with  the  recognized  rule,  that  a  debt 
due  to  an  agent  on  a  contract  made  on  behalf  of  an  undisclosed 
principal,  may  be  set  off  by  an  agent  against  a  debt  due  from  him 
in  his  own  person.  The  agent,  in  such  a  case,  is  himself  a  con- 
tracting party,  and  being  liable  personally  on  the  contract,  is  en- 
titled also  to  the  benefit  of  his  privity  of  contract  with  the  bank- 
rupt {ey 

The  effect  of  another  rule  where  bankruptcy  intervenes  remains 
to  be  considered,  namely,  that  where  a  firm  consisting  of  A.  and 
B.  receives  goods  or  money  for  a  particular  purpose,  such  appro- 
priation cannot  be  defeated  by  a  firm  consisting  of  A.  and  C. 
,  A.  was  partner  with  B.  in  one  mercantile  house,  and  with  C.  in 
another.  A.  and  B.  indorse  a  bill  of  exchange  to  A.  and  C.  Sub- 
sequently B.,  acting  for  the  house  of  A.  and  B.,  receives  securities 
from  the  drawer  of  the  bill  upon  agreement  by  B.  that  the  bill 
should  be  taken  up  and  liquidated  by  B.'s  house,  and  if  not  paid 
by  the  acceptors  when  due  should  be  returned  to  the  drawer. 
The  securities  were  paid,  the  money  being  received  by  B.  The 
court  held  that,  as  B.  received  the  money  in  satisfaction  of  the 
bill,  A.  was  bound  by  this  act  of  his  partner  B.,  and  that  he  could 
not  in  conjunction  with  C.  contravene  his  own  act  and  sue  upon 
the  bill,  which  had  been  already  satisfied  as  to  him  (/*).  So  where 
A.  and  B.  agreed  to  make  advances  to  D.  against  certain  consign- 
ments, and  that  the  proceeds  of  sale  above  the  advances  should  go 
to  the  liquidation  of  an  old  claim  of  A.  and  C.  against  D.,  D.  ac- 
cordingly directed  his  consignees  to  remit  to  A.  and  B.,  and  A. 
and  B.  made  advances  to  D.  by  drawing  on  him,  negotiating  his 
acceptances,  and  remitting  the  proceeds  to  him.  A.  and  B. 
afterwards  directed  the  consignees  to  remit  not  to  themselves 

(e)  New  Qaebrada  Co.  v.  Cair,  L.  R.,  *  See  Waterman  on  Set-off,  pp.  56, 66, 

4  C.  P.  651.  68  et  seq;  324  et  seq. 

(<2)  Gale  v.  Lattzell  1  Y.  &  J.  180.  (/)  Jacaud   v.   Canning,  12  East, 

M  Lee  v.  Bnllen,  27  L.  J.,  Q.  B.  161.  817. 
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[92*]  but  to  B.  and  C. — C.  being  a  partner  common  *to  both 
firms — as  a  security  for  advances  made  by  B.  and  C.  to  A. 
and  B.  A.  and  B.  became  bankrupt,  and  Vice-Chancellor  Wick- 
ens  held  that  B.  and  C.  had  notice  of  the  arrangement  between 
D.  and  A.  and  B.  through  the  fact  of  a  common  partner,  and  that, 
upon  *the  construction  of  the  contract,  the  remittances  in  the 
hands  of  B.  and  C.  were  appropriated  first  to  the  playment  of  D.'s 
acceptances  and,  subject  thereto,  to  the  discharge  of  the  old 
claims  {g). 

•  This  subject  cannot  be  passed  over  without  a  reference  to  sect 
39  of  the  Bankruptcy  Act,  1869,  which  provides  that  where  there 
have  been  mutual  credits,  mutual  debts,  or  other  mutual  dealings 
between  the  bankrupt  and  any  other  person  proving  or  claiming  to 
prove  a  debt  under  his  bankruptcy,  an  account  shall  be  taken  of 
what  is  due  from  the  one  party  to  the  other  in  respect  of  such  mu- 
tual dealings,  and  the  sum  due  from  the  one  party  shall  be  set  off 
against  any  sum  due  from  the  other  party,  and  the  balance  of 
such  account,  and  i^o  more,  shall  be  claimed  or  paid  on  either  side 
respectively;  but  a  person  sliall  not  be  entitled  under  this  section 
to  claim  the  benefit  of  any  set-off  against  the  property  of  a  bank- 
rupt in  any  case  where  he  had  at  Uie  time  of  giving  credit  to  the 
bankrupt  notice  of  an  act  of  bankruptcy  committed  by  such  bank- 
rupt and  available  against  him  for  adjudication  (A). 

The  bankruptcy  of  an  agent  operates  as  a  revocation  of  hig 
authority  (^),  except  in  cases  where  the  authority  is  merely  to  do 
a  formal  act  wliich  passes  no  interest,  the  performance  of  such  act 
being  incumbent  upon  the  agent  Qc),^ 

With  respect  to  the  effect  of  the  bankruptcy  of  the  agent  upon 
the  principal's  rights  the  authorities  may  be  summarized  in  the 
following  rules: 

{g)  Steele  v.  Staart,  L.  R.,  2  Eq.  81.  agent  who  has  sold  men^andise  for 

(h)  Bankruptcy  Act,  1869,  b.  39.  another  in  his  own  name  on  credit,  know 

(t)  Hudson  ▼.  Granger,  5  B.  &  Aid.  that  the  principal  claims  the  debts,  and 

27;  Godfrey  v.  Furzo,  3  P.  Wms.  185.  nevertheless  proceed   to  collect  them, 

{k)  Dixon  v.  Ewait,  3  Mer.  322.  they  are  not  entitled  to  retain  oompen- 

^  An  agency  to  sell  merchandise  ixx  sation  for  their  own  services,  or  for  ez- 

another  is  terminated  by  the  agents  penses  incurred  in  good  faith  in  Tmilring> 

insolvency.     Audenried  v.  Betteley,  8  the  collection.    Audenried  ▼.  Betteley, 

Allen,  302.  8  AUen,  302. 
If  the  assignees  in  insolvency  of  an 
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(1)  The  order  and  disposition  clause  of  the  Bankruptcy  Act, 
1869  (sect.  15,  sub-sect.  5),  does  not  apply  — 
(a.)  To  property  in  possession  of  a  person  as  factor  (l). 
(b.)  To  property,  money,  bills,  or  goods  in  the  hands 
of  the  bankrupt  for  a  specific  purpose  (m). 
*(2)  If  the  person  in  possession  of  the  property  remitted  [93*J 
to  him  for  a  special  purpose  has  a  lien  upon  it,  the 
trustee  has  a  good  claim  against  the  remitter  to  the  ex- 
tent of  such  lien  (n), 

(3)  If  such  property  has  been  wrongfully  disposed  of,  the  prin- 

cipal may  follow  the  proceeds  so  long  as  they  are  dis- 
tinguishable {o). 

(4)  If  the  property  is  mixed  by  the  agent  with  his  own,  the 

whole  becomes  liable  to  satisfy  the  trusts  (j?). 

(5)  l^otice  of  the  trust  or  of  a  specific  appropriation  will  defeat 

the  title  of  third  parties  who  deal  with  the  property  in- 
consistently with  such  trust  or  appropriation  (y). 

(6)  When  a  person  pays  money  into  a  bank  to  be  applied  in  a 

specific  manner,  and  the  banker  stops  payment  before 
taking  any  step  towards  applying  it  to  the  purpose,  the 
payer  cannot  recover  the  money  paid,  but  has  merely  a 
right  of  proof  as  a  general  creditor  (r).  But  where  the 
country  bank  has  applied  the  money,  and  the  town  agent 
has  received  it  for  the  specific  purpose,  the  payer  may 
recover  («). 
The  Bankruptcy  Act,  1869,  s.  15,  provides  that  the  property  of 
the  bankrupt  divisible  amongst  his  creditors  shall  include: 

The  capacity  to  exercise  and  to  take  proceedings  for  exercising 
all  such  powers  in  or  over  or  in  respect  of  property  as  might  have 
been  exercised  by  the  bankrupt  for  his  own  benefit  at  the  com- 
mencement of  his  bankruptcy  or  during  its  continuance,  except 
the  right  of  nomination  to  a  vacant  ecclesiastical  benefice  (sub- 
sect  4). 

(0  Whitfield  v.  Brand,  16  M.  &  W.  (p)  Ibid. 

282.  (3)  Steele  v.  Stewart,  L.  R.,  2  Eq.  84; 

(m)  Tooke  v.  HoUingsworth,  5  T.  Re^f.  and  cafles  infra. 

227;  and  caaea  infra.  (r)  Re  Barnard's  Banking  Co.  (Lim- 

(n)  Drinkwater  v.  Goodwin,  Cowp.  ited),  Massey's  case,  39  L.  J.  6;36,  759, 

256.  Ch. 

(o)  Frith  v.  Cartland,  34  L.  J.  301.  Ch.  («)  Farley  v.  Turner,  26  L.  J.  710,  Ch. 
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All  goods  and  chattels  being  at  the  commencement  of  thebank« 
mptcj  in  the  possession,  order,  or  disposition  of  the  bankrupt, 
being  a  trader  bj  the  consent  and  permission  of  the  true  owner, 
of  which  goods  and  chattels  the  bankrupt  is  reputed  owner,  or  of 
which  he  has  taken  upon  himself  the  sale  or  disposition  as  owner; 
provided  that  things  in  action,  other  than  debts  due  to  him 
[94^]  in  the  course  of  business,  shall  not  be  deemed  ^goods  and 
chattels  within  the  meaning  of  this  clause  (sub-sect  5). 

Brokers,  bankers,  and  persons  who,  either  as  agents  or  &ctors 
for  others,  seek  their  living  by  buying  and  selling,  or  buying  and 
letting  for  hire,  goods  or  commodities,  are  traders  within  the  Bank- 
ruptcy Act,  1869  (sect.  1).  In  a  very  clear  case  on  the  Bankruptcy 
Laws  (x),  it  was  held  that  the  statute  21  Jac.  1,  e.  19,  s.  11,  did 
not  extend  to  the  case  of  factors  who  have  the  possession  of  other 
men's  goods  merely  as  trustees,  or  under  a  bare  authority  to  sell 
for  the  use  of  their  principal  The  goods  must  be  such  as  the 
party  suffers  the  trader  to  sell  as  his  own.  In  a  luminous  exposi- 
tion by  Lord  Eedesdale  of  the  corresponding  Irish  Act,  it  was 
said  that  the  ^'  clause  refers  to  chattels  in  the  possession  of  the 
bankrupt  in  his  order  and  disposition,  with  consent  of  the  true 
owner.  That  means  where  the  possession,  order,  and  disposition 
is  in  a  person  who  is  not  the  owner,  to  whom  they  do  not  properly 
belong,  and  who  ought  not  to  have  them,  but  whom  the  owner 
permits  unconscientiously,  as  the  Act  supposes,  to  have  such  order 
and  disposition.  The  object  was  to  prevent  deceit  by  a  trader 
from  his  visible  possession  of  property  to  which  he  was  hot  en- 
titled; but  in  the  construction  of  the  Act  the  nature  of  the  pos- 
session has  always  been  considered,  and  the  words  have  been 
construed  to  mean  possession  of  the  goods  of  another  with  the 
consent  of  the  true  owner  (y).  As  soon  as  it  appears  to  be  a 
branch  of  a  person's  business  to  sell  the  goods  of  others  on  com- 
mission, that  establishes  him  to  be  a  factor  (si).  Hence,  if  it  ia 
commonly  known  that  a  man  is  acting  as  factor  to  another,  the 
book  debts  owing  to  the  factor  on  behalf  of  his  principal  will  not 
pass  to  the  trustee  of  the  bankrupt's  estate  any  more  than  goods 
consigned  by  the  plaintiff  to  the  factor  for  sale  {a).    The  decision 

(x)  Macev.  Cadell,  Cowp.  282.  {z)  Whitfield  ▼.  Brand,  16  M.  k  W. 

(y)  Joy  Y.  CampbeU,  1  Sch.  &  Lef.    282,  per  Pollock,  C.  B. 
836. 
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of  Lord  Hardwicke  in  Copeman  v.  Gallant  (S),  may  be  sustained 
upon  the  above  principle  (c).  The  distinction  drawn  by  Lord 
Chancellor  King  in  a  case  decided  in  1733  (J),  was  that  if  A.  sent 
goods  to  B.  to  the  use  of  B.,  and  before  those  goods  were  paid  for 

B.  dies  insolvent,  A.  cannot  have  his  goods  again;  whereas  if  A. 
sends  goods  to  C,  a  factor,  to  dispose  of  them  to  A.'s  use,  and  C. 
becomes  a  bankrupt,  these  goods  are  not  liable  to  the  debts  of  the 
bankrupt. 

*If  goods  and  chattels  are  in  the  possession  of  an  agent  [95^] 
for  any  specific  purpose,  and  the  agent  become  bankrupt, 
such  goods  or  chattels  do  not  pass  to  the  trustee  in  bankruptcy. 
Thus,  where  A.  and  B.,  partners,  were  consignees  of  the  produce 
of  an  estate,  and  in  that  character  became  creditors  of  the  estate, 
the  estate  having  been  conveyed  to  certain  trustees,  A.  and  others, 
for  the  purpose  of  applying  the  proceeds  to  the  payment  amongst 
others  of  the  debt  due  to  A.  and  B.;  A.  and  B.  assign  this  debt  to 

C.  and  Co.,  and  subsequently  become  bankrupts;  at  the  time  of 
the  bankruptcy,  a  consignment  of  sugar  is  in  the  docks  in  their 
name;  soon  after  the  bankruptcy  another  consignment  arrives  in 
their  name;  both  consignments  are  taken  possession  of  by  the  as* 
signees;  but  it  was  held  that  the  sugars  came  to  the  hands  of  A. 
and  B.  clothed  with  a  trust  to  pay  the  proceeds  to  A.  as  trustee, 
and  that  they  must  be  applied  to  pay  off  the  debt  assigned  to  C. 
and  Co.  and  in  discharge  of  the  other  trusts  of  the  deed,  A.  be* 
ing  affected  with  notice  to  A.  and  B.  of  the  assignment  of  their 
debt  {e), 

Where  a  &ctor,  who  has  been  fully  paid  all  his  demands  against 
his  principal,  becomes  bankrupt,  the  property  of  all  the  goods 
remaining  in  his  hands  is  in  the  principal.  Where,  on  the  other 
hand^  he  has  a  lien  on  the  goods,  the  claim  of  the  principal  is  sub- 
ject to  the  factor^s  claim  to  lien,  and  if  the  factor  has  money  due 
to  him  from  the  principal  to  the  amount  of  the  latter's  claim 
against  him,  the  factor's  trustee  in  bankruptcy  has  a  good  claim 
against  the  principal  to  the  extent  of  the  factor's  lien  {f), 

(a)  Ex  parte  Boden,  Re  Wood,  28  L.  {d)  Gkxifrey  v.  Fnrzo,  3  P.  Wma.  185. 
T.  Bep.,  N.  S.  174.  (e)  Ex  parte  Smith,  4  D.  &  C.  579. 

(b)  1  P.  Wms.  314.  (/)  Drinkwater  v.  Goodwin,  Cowp^ 

(c)  Ex  parte  Enderb^,  2  B.  &  C.  389.  256. 
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A  rule  laid  down  in  1711  {g)  was  to  the  effect  that  if  one  em- 
ploys  a  &ctor  and  entrusts  him  with  the  disposal  of  merchandise, 
and  the  factor  receive  the  money,  and  dies  indebted  in  debts  of  a 
higher  nature,  and  it  appears  that  this  money  was  vested  in  other 
goods  and  remains  unpaid,  those  goods  shall  be  taken  as  part  of 
the  merchant's  estate,  and  not  the  factor's;  but  if  the  factor  had 
the  money  it  shall  be  looked  upon  as  the  factor's  estate  (A). 

If  a  remittance  is  sent  to  an  agent  for  a  particular  purpose, 
whether  it  is  a  remittance  by  bill  or  a  remittance  in  money,  the 
agent  who  receives  the  remittance  must  either  apply  it  for 
[96*]  the  *purpose  for  which  it  is  sent,  or  else  return  it  (t).  So, 
if  goods  are  sent  to  a  factor  to  be  disposed  of,  and  he  after- 
wards  becomes  a  bankrupt,  and  the  goods  femain  distinguishable 
from  the  general  mass  of  the  property,  the  principal  may  recover 
the  goods  in  specie,  and  is  not  driven  to  a  necessity  of  proving  his 
debt  If,  on  the  other  hand,  the  goods  are  sold  and  reduced  to 
money,  provided  that  money  is  distinguishable  from  the  fector's 
other  property,  the  rule  is  the  same.  This  nile  of  law  has  been  so 
frequently  decided  at  an  early  period,  that  it  was  accepted  as  an 
incontrovertible  point  at  least  as  early  as  last  century  {h).  Yice- 
Chancellor  Wood,  in  a  case  decided  in  1866  (2),  made  some  obser- 
vations in  which  the  distinction  that  obtains  is  well  brought  out. 
^^  I  cannot,"  said  his  honor,  ^'  conceive  a  case  more  simple  than  that 
in  which  a  man  places  goods  in  the  hands  of  a  mere  agent,  and 
says,  ^  Sell  these  goods  for  the  best  amount  you  can,  because  I  want 
to  raise  money  upon  them,  and  remit  me  the  proceeds.'  If  the 
agent  fails,  everybody  who  buys  from  the  agent  has  a  perfectly 
good  title,  of  course.  Although  you  know  he  is  an  agent,  yon 
have  a  right  to  regard  him  as  an  agent  with  full  authority;  on  the 
other  hand,  if  you  know  he  is  a  mortgagee,  and  has  only  a  quali- 
fied interest,  and  is  under  an  obligation  to  apply  the  proceed  in 
a  given  way,  you  may  take  the  pledge  for  him,  but  you  take  the 
pledge  on  the  terms  of  applying  it  as  he  was  bound  to  apply  it, 
and  if  there  is  any  surplus  you  will  get  it." 

The  test  by  which  to  determine  whether  there  has  been  such  a 

{g)  Whitcomb  v.  Jacob,  1  Salk.  160.  Halliday,  L.  R.,  9  Ch.  561. 

(h)  See  Zinck  v.  Walker,  2  W.  Bl.  (k)  See  per  Ld.  Kenyon,  Tooke  v. 

1154.  HoUingsworth.  5  T.  Eep.  227. 

(0  See  per  Mdlish,  L.  J.,  Yaogfaaay.  {I)  Steele  v.  Stuaxt,  L.  R.,  2  Eq.  84. 


CHAP.   VIII.]        OF  THE  DETER^IINATION  OF  THE  CONTRACT.  127 

Bpecific  appropriation  as  would  enable  a  principal  upon  the  bank- 
ruptcy of  his  agent  to  claim  such  goods  or  chattels  was  stated  in  ex- 
plicit terms  in  a  case  decided  in  the  year  179tt  (m).  In  the  course  of 
the  argument  in  that  case,  Mr.  Justice  Buller  stated  the  law  to  be 
that,  in  order  to  make  out  a  specific  appropriation  of  bills,  there  must 
be  a  lodgment  of  a  bill  for  a  bill,  or  at  least  several  deposited  at 
once  as  one  entire  transaction.  It  is  not  enough  that  bills  are  paid 
in  on  a  general  running  account.  Lord  Kenyon  agreed  with  this 
statement. 

In  a  well-considered  case  (n),  which  was  determined  the  year 
previous,  the  question  was  elaborately  discussed.  An  agree- 
ment *had  been  entered  into  between  A.  ^and  B.  that  B.  [97*] 
should  purchase  of  A.  all  the  light  gold  coin  which  he  could 
send  at  a  stated  price,  and  that  A.  should  from  time  to  time  draw 
upon  B.  for  the  money  upon  such  sale;  and  that  B.  should  also 
from  time  to  time  accept  other  bills  drawn  by  A.  for  his  own  con- 
venience, for  which  A.  was  to  remit  value.  After  they  had  acted 
under  this  contract  for  some  time,  B.  became  a  bankrupt,  being 
tinder  acceptances  to  a  large  amount;  and  A.,  not  knowing  of  the 
bankruptcy,  sent  a  parcel  of  light  gold  and  bills  to  enable  B.  to 
discharge  the  acceptances.  This  parcel  was  taken  by  B.'s  as- 
signees, but  the  court  held  that  A.,  who  had  paid  B.'s  acceptances, 
might  recover  back  the  gold  and  bills  sent  after  the  bankruptcy, 
inasmuch  as  this  had  been  sent  for  the  particular  purpose  of  pay- 
ing these  acceptances. 

If  bills  of  exchange  are  sent  by  a  correspondent  of  a  merchant 
to  be  received,  and  the  money  to  be  applied  to  a  particular  use, 
and  the  merchant  becomes  bankrupt  before  the  money  is  received 
on  the  bills,  the  correspondent  has  a  specific  lien  in  respect  of 
those  bills,  and  the  proceeds  will  not  be  divided  amongst  the  cred- 
itors at  large  (o). 

It  is  otherwise  where  the  bills  are  sent  on  a  general  account  (jp). 

Where  short  bills  are  remitted  to  a  banker  on  a  general  ac- 
count, they  cannot,  on  his  bankruptcy,  be  claimed  by  the  remitter; 

(m)  Bent  v.  Puller,  5  T.  R.  493.  v.  Elia8on,  1  East,  544;  Ex  parte  Our- 

(n)  Tooke  v.  HoDingaworth,  5  T.  B.  sell,  Amb.  297. 

215.  ip)  Bent  v.  Puller,  5  T.  Rep.  493; 

(o)  Ex  parte  Dumas,  2  Ves.  sen.  582;  Bolton  v.  Puller,  1  B.  &  P.  539. 

Zinck  V.Walker,  W.  Bl.  1154;  Tooke  (q)  Ex  parte  Pease,  19  Ves.  60;  Ex 

▼.  Hollingsworth,  5  T.  Rep.  215;  Parke  parte  Rowton,  1  Rose,  15. 
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but  if  remitted  for  a  particular  purpose,  they  must  be  applied  to 
that  purpose  {q). 

Where  endowed  bills  of  exchange  are  deposited  by  a  customer 
with  a  banker,  the  latter  has  the  absolute  power  of  disposing  of 
them;  and  in  the  event  of  his  bankruptcy,  though  the  customer 
might  recover  such  bills  as  remained  in  specie,  subject  to  the 
banker's  lien  for  the  balance  of  his  account,  yet  he  cannot  follow 
the  proceeds  if  they  have  been  converted.  Such  absolute  prop- 
erty, however,  may  be  qualified  by  circumstances,  as  where  the 
banker  is  agent  for  his  country  correspondent  to  receive  and  pay 
bills  for  him,  with  an  allowance  for  so  doing;  or  where,  in  an  an- 
nual account  stated  between  them,  the  banker  has  entered  the 
bills  as  the  property  of  the  correspondent  In  the  one  case  the 
latter  is  considered  as  a  factor,  and  the  bills  are  remitted 
[98*]  for  a  *particular  purpose,  viz.,  to  be  received  and  carried  to 
account  as  cash  when  due.  The  banker's  power  over  them 
is  in  that  case  limited.  In  the  other  case  an  express  declaration 
of  trust  is  raised  (/*).  So  short  bills  are  to  be  delivered  up  upon 
a  bankruptcy,  subject  to  the  bankrupt's  lien,  and  an  indemnity  to 
the  estate  against  the  engagements  on  account  of  the  party  claim* 
ing  them.  Whether  bills  are  to  be  considered  short  or  not  does 
not  depend  upon  the  particular  mode  of  entering  them  in  the 
banker's  books,  but  upon  the  mode  of  dealing  between  the  parties, 
and  all  the  circumstances  together  («). 

It  is  well  established  that,  as  between  cestui  que  trust  and 
trustee,  and  all  parties  claiming  under  the  trustee,  otherwise  than 
by  purchase  for  valuable  consideration  without  notice,  all  property 
belonging  to  a  trust,  however  much  it  may  be  changed  or  altered 
in  its  nature  or  character,  and  all  the  fruit  of  such  property, 
whether  in  its  original  or  its  altered  state,  continue  to  be  subject 
or  affected  by  the  trust.  Lord  Justice  Turner  has  given  an  in- 
stance of  what  in  his  opinion  is  the  most  perfect  instance  of  the 
extent  to  which  the  doctrine  of  following  trust  property  has  been 
carried,  and  of  the  difficulties  with  which  the  court  has  grappled  {t\ 
An  executor  of  a  deceased  partner  continues  his  capital  in  the 
trade  with  the  concurrence  of  the  surviving  partners,  and  carries 

(r)  Ex  parte  Pease,  Be  Boldero,  1       (0  Pennell  v.  Deffel,  4  De  G.,  M.  k 
Bo0e,  232.  G.  372;  28  L.  J.,  Cfa.  115. 

{8)  Ibid. 
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on  the  trade  with  them.  The  capital  itself  may  consist  only  of 
the  balance  which  at  the  death  of  the  partner  was  due  to  him  as 
the  result  of  the  partnership  account;  the  capital  may  have  no 
existence  but  in  the  stock-in-trade  and  debts  of  the  partnership; 
the  stock-in-trade  may  undergo  a  continual  course  of  change  and 
fluctuation;  and  yet  the  court  follows  the  trust  capital  through- 
out all  its  ramifications,  and  gives  to  tlie  beneficiaries  of  the  de- 
ceased partner's  estate  the  fruits  derived  from  that  capital  so 
continually  altered  and  changed. 

Vice-Chancellor  Page  Wood  has  stated  the  rule  to  be  as  follows: 
"A  trustee  or  person  in  the  position  of  trustee  can* never  assert  a 
title  of  his  own  to  trust  property.  He  may  destroy  that  property 
and  render  himself  liable  in  consequence.  If  it  is  stock  he  may 
sell  that  stock  and  invest  the  proceeds  in  other  property.  If  he 
destroys  the  trust  fund  by  pa^^ing  away  the  money,  the  trust  is 
at  an  end;  but  if  he  invests  it  in  other  property,  and 
*that  can  be  traced,  he  is  still  in  possession  of  the  trust  [99*] 
property,  and  to  that  he  can  never  assert  a  right.  Another 
principle  is,  that  if  a  person,  having  trust  property  and  property 
of  his  own,  choo'-es  to  mix  the  two  together,  the  whole  becomes 
trust  property,  subject  to  the  qualification  that  whatever  he  can 
distinguish  as  his  own  he  may  take  out;  whatever  he  cannot  dis- 
tinguish remains  for  the  benefit  of  the  trust  until  that  trust  is 
satisfied;  at  all  events  the  trust  must  be  satisfied  before  the 
trustee  who  has  mixed  the  two  funds  can  have  a  shilling  paid  to 
him  (u). 

The  marriage  of  a  Jhme  sole  operates  as  a  revocation  of  the 
authority  of  any  agent  who  has  acted  for  her,  although  such 
authority  has  been  conferred  by  deed  (x)}  Hence  a  submission 
by  a  woman  to  arbitration  is  revoked  by  her  marriage  before  the 
award  is  made  (y). 

The  English  Law  Beports  appear  to  contain  no  authority  upon 
the  question  whether  the  insanity  of  a  principal  operates  as  a 
revocation  of  the  authority  of  his  agent*    One  learned  writer  has 

(tf)  Frith  V.  Cartland,  84  L.  J.,  Ch.  his  marriage.    Henderson  v.  Ford,  46 

301.  Tex.  628. 

(x)  Charal^  v.  Winstanley,  5  East,  (y)  M'Can  v.  OTerrall,  8  a.  &  F.  30. 

266.  *  In  Davis  v.  Lane,  10  N.  H.  156,  the 

'  A  power  of  attorney  to  sell  lands,  rale  is  laid  down  as  follows:    **The  in- 

the  home  of  a  single  man,  is  revoked  by  sanity  of  the  principal,  or  his  incapacity 

d 
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Sir  John  Leach  laid  down  the  law  in  a  snbseqnent  case  {d)^ 
which  was  decided  in  1833,  to  the  effect  that  the  complete  inca- 
pacity of  a  party  to  an  agreement  to  perform  that  which  was  a 
condition  of  the  agreement,  is  a  ground  for  determining  the  con- 
tract Hence,  if  a  partner  becomes  insane,  the  partnership  does 
not  become  ipsojucto  dissolred,  bat  the  insanity  is  merely  ground 
for  a  dissolution. 

An  idiot,  lunatic,  or  person  otherwise  of  nnsonnd  mind,  can- 
not do  any  act  as  an  agent  binding  upon  the  principal  {e).  The 
case  of  the  insanity  of  the  agent  would  seem  to  constitute  a  nat- 
ural as  well  as  a  necessary  revocation  of  his  authority,  for  the 
principal  cannot  be  presumed  to  intend  that  acts  done  for  him 
and  to  bind  him  shall  be  done  by  one  who  is  incompetent  to  un- 
derstand or  to  transact  the  business  which  he  is  employed  to  exe- 
cute. The  exercise  of  sound  judgment  and  discretion  would  seem 
to  be  required,  in  all  such  cases,  as  preliminaries  to  the  due  exe- 
cution of  the  authority  {/). 

Lastly,  the  authority  of  an  agent  is  determined  by  the  destruc- 
tion of  the  subject-matter  of  the  agency,  or  by  the  determination 
of  the  principaPs  power  over  it^    Thus,  if  the  agent  is  commis- 

(cO  Jones  y.  Noy,  2  MyL  &  E.  25.  tiie  price  named  and  at  agreatsacrifioe, 

(e)  See  Britt.  c  126;  Shelford's  Law  without  informing  the  principal  of  the 

of  Sareties,  618.  rise  in  yalne,  this  will  be  sadi  a  frand 

(/)  Stoiy,  sect  487.  upon  the  principal  that  a  ooort  of  equity 

*  With,  reference  to  the  effect  of  a  may  refuse  to  enforce  a  conveyance  to 

change  in  the  condition  of  the  subject  the  purchaser. 

matter  of  the  agency,  it  is  held  that,  Where  the  principal  disposes  of  the 

on  a  bill  lor  a  specific  performanoe,  evi-  sulg'ect  matter  of  the  agency,  this  hy 

dence  that  a  parcel  of  land  has  doubled  implication  of  law  operates  as  a  rvvoca- 

in  value  from  May  1, 1871,  to  May  1,  tion  of  the  power  of  the  agent  to  sell 

1872,  has  no  tendeni^  to  prove  that  the  the  same.    Gilbert  v.  Holmes,  64  HI. 

broker  was  not,  in  October,  1871,  given  548;  Walker  v.  Dennison,  86  id.  1^; 

authority  under  which  he  could,  on  Bissell  v.  Terry,  69  'id.  184.    See  post. 

May  20, 1872,  sell  the  land  for  $7,000,  p.  124,  note. 

that  being  the  sum  originally  named  as  Where  the  owner  of  lands  removed 

the  price  of  the  land.     Wilkinson  v.  to  Texas  during  the  late  war,  leaving 

Churchill,  114  Mass.  184.  an  agent  to  supervise  and  cany  on  his 

On  the  other  hand,  in  Proudfoot  v.  &mn,  such  agency  would  not  be  termi- 

Wightman,  78  lU.  558,  it  was  held,  that  nated  by  the  federal  occupancy  of  the 

if  an  agent  authorized  to  sell  land  at  a  territory  in  which  the  &rm  was  situated; 

given  price,  three  years  after,  when  the  and  a  contract  entered  into  between 

value  has   greatly  advanced  and  the  such  agent  and  the  federal  authorities 

land  is  selling  rapidly,  sells  the  same  at  to  cany  on  the  farm  and  work  freedmea 
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fiioned  to  sell  a  ship  which  is  subsequently  destroyed  by  fire,  or 
goods  which  are  jettisoned,  or  a  racehorse  which  dies  —  in  all 
these  cases  his  aathority  is  at  an  end.  So,  if  the  agent  sells 
according  to  his  authority  {g\  or  if  the  principal's  authority  over 
the  subject-matter  of  the  agency  is  ousted  by  a  paramount 
authority. 

thereon,  would  not  terminate  the  agency  did  on  the  hxm,  he  did  as  agent,  and 

or  give  the  agent  any  power  to  defeat  the  products  of  the  farm  belong  to  the 

the  interest  of  his  principal  by  claiming  principal.  Shelby  v.  Offalt,  51  Miss.  128. 

the  proceeds  of  the  farm;  but  what  he  {g)  Seton  t.  Slade,  7  Yes.  276. 
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Ak  authority  is,  as  to  its  nature,  either  express  or  implied;  as  to 
its  extent  it  is  either  general  or  special.^  We  shall  first  consider 
what  is  meant  by  the  terms  a  general  authority  and  a  special 
authority.  There  is  little  difficulty  in  understanding  the  ordinary 
meaning  of  those  terms.  Some  confusion,  however,  is  apt  to  arise 
from  the  fact  that  what  is  a  special  authority  as  between  the  prin- 
cipal and  the  agent  may  be  a  general  authority  when  third  parties 
are  concerned.  This  consequence  is  due  to  the  operation  of  the 
rules  established  with  respect  to  the  effect  upon  the  principal's 
liabilities  of  allowing  the  agent  to  assume  wider  authority  than 
his  express  instructions  warranted,  these  instructions  being  nn- 

^See  ante,  p.  2;  post,  p.  140. 
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known  to  third  parties.  Taking  the  terms  as  they  stand,  a  gen- 
eral authority  may  be  defined  as  an  authority  to  act  in  a  certain 
character;  and  a  special  authority  as  an  authority  to  do  a  particu- 
lar act  In  the  former  case  the  authority  —  unless  it  is 
restricted  to  a  smaller  limit,  and  the  restriction  is  *known  [102*] 
or  ought  to  be  known  to  third  parties  —  carries  with  it  all 
the  ordinary  powers  incident  to  that  character;  whilst  in  the  case 
of  a  special  authority,  the  agent's  power  is  directly  derived  from 
the  principal,  and  limited  accordingly.  This  appears  to  be  tlie 
fundamental  distinction  between  the  two  kinds  of  authority.  In 
practice,  nevertheless,  it  often  becomes  a  matter  of  difiiculty  to 
determine  whether  an  authority  is  special  or  general.  And  in 
order  to  determine  whether  or  not  a  principal  is  liable  it  may  be 
necessary  to  consider,  first,  whether  the  agent's  authority  was  gen- 
eral or  special;  and  secondly,  whether  his  acts  were  within  the 
apparent  scope  of  his  authority. 

The  remarks  of  the  judges  and  text-writers  express  with  suflS- 
cient  clearness  the  meaning  of  the  above  expressions.  They  are 
almost  uniform  in  distinguishing  between  an  authority  to  do  a 
single  act  and  an  authority  to  do  all  acts  connected  with  a  partic- 
ular employment.    This  will  be  evident  from  a  few  instances. 

The  distinction  drawn  by  l/jrd  EUenborough  between  a  general 
and  special  or  particular  authority  is  that  the  former  imports  not 
an  unqualified  authority,  but  an  authority  which  is  derived  from 
a  multitude  of  instances,  whereas  the  latter  is  confined  to  an  in- 
dividual instance  (a).  The  distinction  drawn  by  Paley  is  that  an 
authority  is  general  or  special  with  reference  to  its  object,  i,  e.j 
according  as  it  is  confined  to  a  single  act,  or  is  extended  to  all 
acts  connected  with  a  particular  employment  (5).  Story  adopts 
the  same  distinction.  A  special  agency  properly  exists  where 
there  is  a  delegation  of  authority  to  do  a  single  act;  a  general 
agency  properly  exists  where  there  is  a  delegation  to  do  all  acts 
connected  with  a  particular  trade,  business  or  employment  {o).^ 

(a)  Whitehead  v.  Tackett,  15  East,    49  N.  Y.  555;  Ladd  v.  Town  of  Frank- 
406  (decided  in  1812).  lin,  87  Conn.  53;  Gulick  v.  Grover,  33 

(b)  Paley  on  Agency,  2.  N.  J.  Law,  463;  Dart  y.  Hercules,  57 

(c)  Stoiy  on  Agency,  sect  17.  HI.  446;  Baxter  y.  Lamoni,  60  id.  237; 
'  See  the  aboye  distinction  illustrated    XT.  S.  Life  Ins.  Go.  y.  The  Adyance  Co. 

in  the  following  cases:  Bealsy.  Allen,    80  id.  549;  Butler  y.  Maples,  9  Wall. 
18  John.  363;  Martin  y.  Famsworth,    766;  Fatman  y.  Leet,  41  Ind.  133;  Cm- 
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Again,  it  is  said  by  a  learned  writer  that  a  comparison  of  the  vari- 
ous dicta  and  decisions  would  seem  to  lead  to  the  conclusion  that 
by  the  term  general  agent,  in  our  law,  is  meant,  either  first,  a  per- 
son who  is  appointed  by  the  principal  to  transact  all  his  business 
of  a  particular  kind;  or,  secondly,  an  agent  who  is  himself  en- 
gaged in  a  certain  trade  or  business,  and  who  is  employed  by  his 
principal  to  do  certain  acts  for  him  in  the  course  of  that  trade  or 
business  (d).  This  distinction,  however,  though  it  may  be 
[103*]  useful  in  considering  the  modes  in  which  a  ^general  author- 
ity may  be  conferred,  is  of  no  use  in  an  attempt  to  define 
the  term. 

The  difficulties  then  which  have  arisen  in  considering  the  extent 
of  an  agent's  authority,  are,  as  has  been  already  remarked,  due  in 
Boms  degree  to  an  incongruity  existing  between  the  apparent  and 
the  express  authority  of  the  agent  In  considering  the  extent  of 
his  authority  it  is  not  enough,  under  all  circumstances,  to  ask 
whether  the  authority  is  general  or  special.  We  must  learn  whether 
the  question  at  issue  concerns  the  relative  rights  of  the  principal 
and  agent  only,  or  the  principal  and  third  parties.  In  the  former 
case  the  answer  to  that  question  would  mark  out  the  limits  of  that 
authority;  not  so  in  the  latter  case. 
In  Edmv/nda  v.  BushM  and  Jones  {e)j  decided  in  1865,  the 

zan  V.  Smith,  41  Ind.  288;  Palmer  v.  latUev.  Phoenix  Ins.  Go.  123  Mass.  380. 

Cheney,  35  Iowa,  281;  Golding  v.  Mer-  A  live  stock  broker  was  directed  by 

chant,  43  Ala.  705;  Creaent  City  Bank  letter  to  bay  2,000  hogs  of  a  oettain 

y.  Hernandez,  25  La.  Ann.  43;  Lattomus  description  and  price,  to  be  delivered  at 

T.  Farmeis*  M.  F.  Ins.  Co.  8  Houst.  404;  a  spedfied  place  and  dates :  Held,  that 

Willard  v.  Buckingham,  36  Conn.  8d5;  if  the  letter  was  the  only  authority  the 

Atlantic  &  P.  R.  R.  Co.  v.  Reisner,  18  broker  had  to  buy  the  hogs  for  his  prin* 

Kan.  458.  cipal,  it  constituted  him  a  special  agent 

The  facts  that  a  person  is  authoriased  with  authority  only  to  bind  hia  prind* 

by  afoieign  life  insurance  company  to  pal  as  specified  in  the  letter;  and  that 

solicit  and  take  implications  for  insur-  the  rule  that  if  one  who  is  himself  en* 

ance,  to  issue  and  deliver  policies,  and  gagedin  a  particular  calling  or  busineK, 

to  receive  piemiums  and  deliver  receipts  be  employed  to  do  certain  acts  for  his 

for  the  company,  do  not,  as  matters  of  employer  in  that  trade  or  bndness,  he 

law,  constitute  him  a  general  agent  of  will  be  with  respect  to  his  employment, 

the  company,  authorized  to  waive  con-  a  general  agent,  had  no  application  to 

ditions  in  a  polipy  as  to  payment  of  pre-  the  facts  of  this  case.    Bell  v.  Offiitt,  10 

miums.     Meiserau    v.    Phoanix   Mut.  Bush,  632. 

life  Ins.  Co.  66  N.  T.  274    See  SouUi-  (d)  Russell  on  Mercantile  Agents,  62, 

em  Life  Ins.  Co.  v.  Booker,  9  Heisk.  606;  (e)  L.  R,,  1  Q.  B.  97. 
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defendant  J.  carried  on  business  in  two  different  towns.  In  one, 
where  he  traded  as  B.  and  Co.,  he  employed  the  defendant  B.  as 
his  manager,  and  to  carry  it  on  in  his  own  name.  It  was  proved 
that  the  drawing  and  accepting  bills  of  exchange  was  incidental 
to  the  carrying  on  of  a  business  of  the  like  kind.  There  was  an 
agreement  between  B.  and  J.  that  B.  should  neither  accept  nor 
draw  bills.  Contrary  to  this  agreement  B.  accepted  a  bill  in  the 
Bame  of  "  B.  and  Co."  The  bill  was  taken  by  a  banking  company 
for  a  valuable  consideration.  B.  was  shortly  afterwards  dismissed. 
It  had  been  further  stipulated  between  B.  and  J.  that  B.  should 
receive  as  salary  one-half  of  the  net  profit  derived  from  the  busi* 
ness  carried  on  in  his  name.  At  the  trial,  before  Mr.  Justice 
Crompton,  the  jury  gave  a  verdict  for  the  plaintiff,  leave  being  re- 
served to  enter  a  verdict  for  the  defendant,  if  the  court  should  be 
of  opinion  that  thei-e  was  no  reasonable  evidence  of  the  defendant 
J.'s  liability.  The  rule  was  refused.  In  support  of  the  motion  an 
attempt  was  made  to  make  the  liability  of  J.  depend  upon  whether 
B.  had  or  had  not  been  held  out  as  a  partner;  but  the  Lord  Chief 
Justice  pointed  out  that  the  case  was  not  one  of  nominal  partners, 
but  was  a  question  of  agency.  ^^The  case,"  said  Cockburn,  C.  J., 
"  falls  within  the  well-established  principle,  that  if  a  person  em- 
ploys another  as  an  agent  in  a  character  which  involves  a  partic- 
ular authority,  he  cannot,  by  a  secret  reservation,  divest  him  of 
that  authority.  It  is  clear,  therefore,  that  B.  must  be  taken  to  have 
had  authority  to  do  whatever  was  necessary  as  incidental  to 
♦carrying  on  the  business;  and  to  draw  and  accept  bills  of  [104*] 
exchange  is  incidental  to  it,  and  B.  cannot  be  divested  of 
the  apparent  autliority  as  against  third  persons  by  a  secret  reser- 
vation." Mellor  and  Shee,  JJ.,  concurred.  "  The  case,"  said  the 
former  learned  judge,  "  differs  from  those  in  which  the  question 
turns  upon  the  fact  whether  A.  or  B.  is  a  partner  in  the  same  firm. 
Here  J.  puts  forward  B.  as  principal,  and  it  is  in  the  name  of  B. 
and  Co.  that  the  business  is  carried  on.  It  is  not  a  question  of 
partnership,  but  whether  B.,  who  has  been  held  out  to  everybody 
as  a  partner,  has  authority  to  bind  J.  It  would  be  very  dangerous 
to  hold  that  a  person  who  allows  an  agent  to  act  as  a  principal  in 
carrying  on  a  business,  and  invests  him  with  an  apparent  authority 
to  enter  into  contracts  incidental  to  it,  could  limit  that  authority 
by  a  secret  reservation." 
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Here  the  character  in  wliich  the  agent  was  allowed  to  act  in* 
Tolved  the  exercise  of  a  larger  authority  than  that  which  the  prin- 
cipal had  directly  granted. 

In  Smith  V.  M^Guire  {f\  decided  by  the  Conrt  of  Exchequer, 
in  1858,  the  principles  applicable  to  tliis  branch  of  law  were  very 
fully  considered.  This  was  an  action  upon  a  charter-party.  It 
appeared  at  the  trial,  before  Martin,  B.,  that  the  defendant  had 
formerly  carried  on  business  at  Limerick  as  a  com  merchant  He 
left  tliat  ]>lace  for  London,  but  gave  his  brother  (the  defendant  M.) 
charge  of  the  Limerick  business,  and  allowed  his  name  to  remain 
over  the  door.  During  the  following  three  years  M.  bought  qiian- 
titles  of  com,  and  chartered  numerous  ships  on  account  of  the  de- 
fendant, who  usually  sent  him  special  instructions  upon  each 
occasion.  In  1858  M.  chartered  a  ship  to  carry  a  cargo  of  oats  to 
London,  on  her  return  from  Quebec,  signing  the  charter-party 
"  per  procuration."  The  present  action  was  brought  against  the 
defendant  for  not  loading  a  cargo  pursuant  to  the  charter-party, 
and  the  learned  judge  left  it  to  the  jury  to  say  whether  the  defend- 
ant had  allowed  M.  to  act  as  his  general  agent  The  full  court 
upheld  the  ruling.  The  principle  of  all  cases  of  the  kind  was  well 
stated  by  the  learned  Chief  Baron.  ^'  If  a  man  by  his  conduct 
holds  out  another  as  his  agent,  by  permitting  him  to  act  in  that 
character  and  deal  with  the  world  as  a  general  agent,  he  must  be 
taken  to  be  the  general  agent  of  the  person  for  whom  he  so 
[105*]  acts,  and  the  latter  is  bound,  *though  in  a  particular  in- 
stance the  agent  may  have  exceeded  his  authority.  It  is 
even  so  in  the  case  of  a  special  agent;  as,  for  instance,  if  a  man 
sends  his  servant  to  market  to  sell  goods,  or  a  horse,  for  a  certain 
price,  and  the  servant  sells  them  for  less,  the  master  is  bound 
by  it." 

There  was  another  question  in  this  case  which  related  to  the 
effect  of  the  expression  "  per  procuration,"  in  compelling  third 
parties  to  learn  the  extent  of  the  agent's  authority.  "  I  think," 
said  the  same  learned  judge,  '^  it  makes  no  difference  whatever 
whether  the  agent  acts  as  if  he  were  the  princi2)al,  or  professes  to 
act  as  agent,  as  by  signing  "  A.  B.,  agent  for  C.  D."  The  expres- 
sion "  per  procuration  "  does  not  always  necessarily  mean  that  the 
act  is  done  under  procuration.    All  that  it  in  reality  means  is  this, 

(/)  3  H.  &  N.  554. 
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^  I  am  an  agent  not  having  any  authority  of  my  own/'  Tliere 
can  be  no  doubt  upon  principle  of  the  correctness  of  this  propo- 
sition. The  dicta  to  the  contrary  in  reported  cases  may  be  ex« 
plained  by  a  reference  to  the  facts  of  the  pai*ticular  case.  There 
appears  to  be  some  inconsistency  (g)  between  the  dicta  and  the 
above  view.  Probably,  however,  the  right  explanation  of  the 
law  is  that  adopted  by  the  Court  of  Exchequer  in  the  present 
case.  If  the  mere  use  of  the  words  ^^  per  proc."  had  at  law  the 
effect  of  putting  third  parties  who  dealt  with  him  upon  inquiry 
into  his  authority,  it  would  be  absurd  to  stop  there.  The  princi- 
ple would  have  to  be  carried  to  the  full  extent  that  the  agent's  in- 
structions must  be  inquired  into  upon  every  fresh  transaction. 
If  strictly  followed  the  introduction  of  such  a  rule  would  have  the 
effect  of  crippling  commercial  intercourse  by  checking  the  utility 
of  the  whole  body  of  mercantile  agents. 

It  proceeds  as  a  corollary  from  what  has  been  already  said  that 
wherever  a  special  agent  or  a  general  agent  with  a  secret  limit  to 
his  powers  has  been  placed  by  his  principal  in  a  position  where 
his  apparent  exceeds  his  real  authority,  the  principal  is  not  enti- 
tled to  be  relieved  against  any  contract  entered  into  merely  upon 
the  ground  that  he  had  previously  instructed  his  agent  not  to  enter 
into  a  contract  except  under  certain  circumstances  (A),  these  cir- 
cumstances being  unknown  to  the  other  contracting  party .^ 

The  distinction  between  general  and  special  agents  serves, 
at  *least,  as  a  basis  for  the  distribution  of  all  varieties  of  [106^] 
authority  into  two  classes,  each  of  which  has  definitely 

{g)  See  per  Holzoyd  and  Littledale,  Furnas  ▼.  Fiankman,  6  Neb.  429;  Wil- 

JJ.,  inAttwoody.  MuimingB,  7B.  &C.  lard  v.  Backingham,  86    Conn.  395; 

278.  Murphy  y.  Southern  Life  Ins.  Co.  59 

{h)  See  Dake  of  Beaufort  v.  Neeld,  Tenn.   440;   Engh  v.  Greenbaum,   4 

12  C.  i^  F.  248,  per  Ld.  Campbell,  290.  Thomp.  &  C.  426;  Adams  Exp.  Co.  r. 

^To  the  same  point,  see  Union  Mui  Schlessinger,  75  Penn.  St.  246;  Golding 

Ins.  Co.  T.  Wilkinson,  13  Wall.  222;  v.  Merchant,  43  Ala.    i05;  Palmer  y. 

Gnizan  y.  Smith,  41  Ind.  288;  Bell  y.  Cheney,  35  Iowa,  281.    See,  also,  post, 

Ofiiitt,  10  Bush,  632;  Abbott  y.  Rose,  p.  440. 

62  Me.  194;  Biyant  y.  Moore,  26  id.  An  agent  who  is  accustomed  to  make 

84;    Cosgroye    y.    Ogden,    49  N.  Y.  contracts  for   his  principal,  with   the 

255;   Morton  y.  Scull,   23  Ark.   289;  principal's  knowledge,  may  bind  the 

Kdly  y.  Fall  Brook  Coal  Co.,  4  Hun,  principal  by  his  contracts,  although  the 

261;  Anderson  y.  State,  22  Ohio  St  305;  instructions  of  the  agent  are  not  to  con- 

Boiler  y.  Maples,  9  WalL  766;  Home  tract  without  his  principal's  knowledge. 

Lifia  Ins.  Co.  y.  Piexce,  75  111.  426;  Kelly  y.  Fall  Brook  Coal  Co.,  supra. 
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marked  points  of  contrast  with  respect  to  the  liability  of  the  prin- 
cipal when  the  authority  has  not  been  duly  executed.    Neverthe- 
less it  will  be  borne  in  mind  that  general  agents  and  special  agents 
may  have  their  powers  controlled,  limited  or  extended  by  the 
operation  of  certain  rules  which  will  be  discussed  hereafter. 
The  result  of  the  cases  is  tliat — 
(L)  Third  parties  dealing  with  an  agent  who  has  merely  a 
special  or  particular  authority  must  make  themselves 
acquainted  with  the  limits  of  that  authority.^ 
(ii.)  If  they  neglect  to  do  so,  and  the  agent  exceeds  his  author- 
ity, the  principal  will  not  be  bound,  unless  he  is 
estopped,  by  his  conduct,  from  pleading  the  actual 
terms  of  the  authority;  unless,  for  instance,  he  has 
held  out  the  agent  as  possessing  a  larger  authority 
than  was  actually  conferred  (t)} 

*  To  the  same  point,  see  Baxter  y.  La-  whom  the  special  agent  deals,  the  prin- 
mont,  60  HI.  237;  Cnizan  ▼.  Smith,  41  cipal  will  not  be  bound  if  the  aathority 
Ind.  288;  Blackwell  v.  Eetcham,  53  or  instractionB  axe  exceeded  or  violated, 
id.  184;  Craycraft  v.  Selvage,  10  Buah,  Biyant  v.  Moore,  26  Me.  84;  The  Floyd 
696;  Doner  y.  Freeman,  47  Mias.  647;  Aoceptanoes,  7  Wall.  666,  680;  Silliman 
Weiae'B  Appeal,  72  Penn.  St.  351;  v.  Fredericksburg,  etc  R.  R.  Co.,  27 
Berry  v.  Barnes,  23  Ark.  411;  Nat.  Iron  Gratt  120,  131;  Lewis  ▼.  Commission- 
Armor  Co.  V.  Bruner.  19  N.  J.  Eq.  331.  ers,  12  Kan.  186,  216;  Whiteside  v.  U. 
See,  also,  Peabody  v.  Hoard,  46  TIL  242;  S..  98  U.  S.  247. 
Davidson  v.  Porter,  57  id.  300;  poet,  (0  See  Smith's  Merc.  Law,  du  v. 
115.  sect  4;  Story  on  Agency,  sect  126,  and 

If  the  authorization  or  limitation  be  cases  dted. 

puUic,  or  known  to  the  person  with  *  See  ante,  p.  105. 
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Effect. 

To  arrange  the  nomerouB  questions  which  must  be  considered  in 
an  examination  of  the  nature  and  extent  of  an  agent's  authority 
in  a  clear  and  methodical  manner  is  a  task  of  no  small  difficulty. 
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Few,  if  Biijj  divisions  of  the  subject  are  qiiite  free  from  the  com- 
mon fanlt  of  containing  one  or  more  cross  divisions — to  use  the 
language  of  logicians.  In  the  following  classification  an  attempt 
is  made  to  simplify  this  branch  of  the  law: 

(A)  Powers  jmmdjucie  incident  to  every  ascertained  authority, 
(a)  All  the  necessary  and  usual  means  of  executing  the 

authority  with  effect. 
[108*]  *(b)  All  the  various  means  justified  by  the  usages  of 
trade, 
(c)  Other  powers  contained  in  authorities  of  a  particular 
kind. 

(B)  Of  the  construction  of  an  agent's  authority. 

(a)  When  the  authority  is  given  by  a  formal  instrument 

(b)  When  the  authority  is  given  by  an  informal  instrument 

(c)  When  the  authority  arises  from  implication. 

(d)  When  the  instructions  are  ambiguous. 

(C)  Of  the  limits  of  an  agent's  authority. 

(1)  Of  the  extension  of  an  aunt's  authority. 

(a)  By  parol  evidence:  1.  Of  custom  and  usage;  2.  In 

other  cases. 

(b)  By  conduct  of  principal. 

(2)  Of  the  limitations  of  an  authority. 

1.  As  between  principal  and  third  parties;  2.  As  be- 
tween principal  and  agent 
There  are  certain  powers  incident  to  every  authority  unless  the 
principal  has  taken  the  precaution  of  forbidding  their  exercise. 
Amongst  such  powers  are  those  which  enable  the  agent  to  employ 
all  the  necessary  and  usual  means  of  executing  the  principal  au- 
thority with  effect^    The  reasonableness  of  the  rule  is  beyond 

» To  the  same  point  see  Franklin  v.  fits  on  a  credit  of  six  months,  and  gave 
Ezell,  1  Sneed,  497;  Strong  v.  Stewart,  a  note  therefor,  as  agent  of  A.  and  B., 
9  Heisk.  137;  Farrar  v.  Duncan.  29 La.  payable  insix  months.  A.  and  B.,  not 
Ann.  126;  McAlpin  v.  Cassidy.  17  Tex.  knowing  that  C.  had  purchased  on 
449;  Valentine  v.  Piper,  poet,  p.  119.  credit,  paid  him  the  amount  of  the  pur- 
See,  also,  Joyce  v.  Duplessis,  post,  p.  chase  in  two  months  after  it  was  made. 
Ill;  ante,  p.  44;  post,  p.  487.  C.  did  not  pay  the  note  at  maturity,  and 

A.  and  B.,  joint  owners  of  part  of  a  the  vendor  of  the  outfits  sued  A.  and  B. 

vessel,  authorized  C,  another  owner,  to  therefor  in  an  action  for  goods.sold  and 

purchase  their  proportion  of  the  outfits  delivered:    Held,  that  he  was  entitled 

of  the  vessel,  but  did  not  furnish  him  to  recover.  Sprague  v.  Gillett,  9  Met.  91. 

with  the  funds.    C.  purchased  the  out-  Where  one  authorizes  another  "  to  use 
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dispate.  Its  operation  has  no  effect  in  weakening  the  salutary 
principle  so  mach  insisted  upon  in  the  law  books,  to  the  effect  that 
an  authority  must  be  strictly  pursued;  and  this  fact  was  fully 
recognized  at  an  early  period  (a). 

In  Dawson  v.  Za/uoley  (J),  a  decision  of  Lord  Kenyon,  in  1801, 
an  attorney  brought  assumpsit  for  work  done  in  preparing  a  re- 
lease. The  facts  are  shortly  these:  An  arbitrator  had  made  an 
award,  requiring  the  defendant  to  pay  5L,  and  execute  a  release 
to  the  other  party.  Tlie  defendant  employed  the  plaintiff  to  pay 
this  money,  and  told  him  to  "  do  the  needful."  ^    The  plaintiff 

or  mgn  his  name  "  for  the  purpose  of  binding  upon  M.  Merrick  y.  Wa^er, 
obtaining  aocommodation  at  a  bank,  he    44  111.  266. 

of  necessity  anthorizes  the  execution  of  But  authority,  whether  special  or  gen- 
a  note,  and  the  law  will  give  effect  to  eral,  conferred  on  an  agent,  is  to  be  oon- 
Boch  purpose  in  the  usual  and  ordinaiy  strued  as  including  only  the  usual  means 
way.  But  such  power  does  not  author-  appropriate  to  the  end.  Even  if  a  gen- 
ize  the  execution  of  an  instrument  which  eral  discretion  is  vested  in  the  agent,  it 
is  not  a  commercial  note.  First  Nat.  is  not  deemed  to  be  unlimited,  but  must 
Bank  v.  Gray,  63  Mo.  83.  be  exercised  in  a  reasonable  manner, 

(a)  See  per  Eyre,  C.  J.,  in  Howard  v.    and  cannot  be  resorted  to  in  order  to 
Bailiie,  2  H.  Bl.  618.  justi|y  acts  which  the  principal  could 

<6)  4E8p.  6  k  not  be  presumed  to  intend;  or  which 

^  See  Wicks  v.  Hatch,  62  N.  Y.  535.  would  defeat,  and  not  promote,  the  ap- 
A  power  bt  attorney  which  authorizes  parent  end  or  purpose  for  which  the 
the  attorney  to  sell  the  lands  of  the  power  was  given.  The  powers  of  the 
principal,  and  do  whatever  is  necessary  agent  are  to  be  exercised  for  the  benefit 
to  cany  the  power  into  execution,  does  of  the  principal  only,  and  not  of  the 
not  authorize  the  attorney  to  make  par-  agent  or  of  third  parties.  A  power  to 
tition  of  lands  in  which  the  principal  do  all  acts  that  the  principal  could  do, 
has  an  interest  as  tenant  in  oonmion.  or  all  acts  of  a  certain  description,  for 
Borel  Y.  Rollins,  30  Cal.  408.  and  in  the  name  of  the  principal,  is  lim- 

M.  executed  to  H.  a  power  of  attor-  ited  to  the  doing  them  for  the  use  and 
ney  nnder  seal,  authorizing  him  to  set-  benefit  of  the  principal  only,  as  much  as 
tie  his  business  and  collect  all  claims  if  it  were  so  expressed.  Authority,  there- 
due  him  in  the  state  of  Illinois;  which  fore,  to  a  general  superintendent  of  an 
instrument  conferred  upon  him  exten-  express  company,  to  employ  and  dis- 
sive  powers  in  relation  thereto,  giving  charge  agents  and  direct  their  conduct, 
him  authority  generally  to  do  all  and  make  contracts  and  exercise  a  general 
every  act  and  acts,  thing  and  things,  supervision  over  the  business  of  the 
device  and  devices,  in  the  law  whatso-  company,  cannot  reasonably  be  con- 
ever,  needful  and  necessary  to  be  done  strued  as  empowering  him  to  license  one 
in  the  settlement  of  such  business  and  of  hk  coSmployes  —  an  assistant  super- 
the  collection  of  such  claims:  Held,  that  intendent —  to  engage  in  and  cany  on 
a  replevin  bond  executed  by  H.,  as  M.'s  a  business  in  competition  with  and  in- 
attomey,  under  this  instrument,  was  jurious  to  that  of  the  express  company, 
within  the  scope  of  his  authority  and    Adams  Exp.  Co.  v.  Trego,  35  Md.  47. 


144  OF  THE  AUTHORTTT  CONFEBBED.  [bOOE  H. 

prepared  a  release  pursuant  to  the  award.  In  reply  to  an  argu- 
ment that  the  plaintiff's  authority  was  a  special  authority  to  pay 
5Z.,  Lord  Kenyon  observed  that  the  defendant  having  given  orders 
to  the  plaintiff  to  do  what  was  needful,  thereby  authorized  him 

to  take  such  steps  as  were  directed  by  the  award,  to  which 
[109*]  the  payment  of  the  money  had  relation.    Ilere  the  *au. 

thority  to  "do  tlie  needful"  could  not  be  carried  out  with 
effect,  unless  an  authority  to  prepare  a  release  in  accordance  with 
the  award  was  implied. 

Seinrich  v.  Sutton  {c\  decided  by  the  Court  of  Appeal  in  1871, 
was  more  complex.  The  property  of  a  banking  company  was 
vested  in  trustees  by  a  deed  of  settlement,  which  provided  that 
the  court  of  directors  should  have  power  to  direct  any  actions  or 
suits  to  be  commenced,  prosecuted,  or  defended,  on  account  of  the 
property  of  the  bank,  and  to  direct  the  necessary  parties  to  such 
actions  or  suits  to  carry  them  on  or  defend  them,  and  that  such 
parties  should  b^  indemnified  out  of  the  funds  of  the  bank.  In 
a  suit  relating  to  certain  property  claimed  by  the  bank,  the 
plaintiff  and  two  others  were  made  co-defendants.    They,  as  well 

So,  a  power  of  attorney  to  draw,  in-  arrangement  he  (A.)  made  he  would 

dcnrse  and  accept  bills,  and  to  make  and  stand  to:'*   Hdd,  that  this  constituted 

indorse  notes  in  the  name  of  the  prin-  A.  the  general  agent  of  appellee  in  re- 

cipal,  does  not  authorize  the  attorney  to  spect  to  the  transaction,  and  gave  him 

draw  a  bill  in  the  name  of  the  principal  authority  to  raise  money  to  make  such 

for  the  benefit  of  the  attorney.    North  settlement,  by  executing  a  note  therefor 

River  Bank  v.  Aymer,  3  Hill,  262;  as  the  agent  of  appellee.     Tanner  v. 

Steinback   v.   Read,  11    Gratt.    281;  Hastings,  2  BradweU,  283. 

Stainer  v.  Tysen,  3  Hill,  279.  See,  how-  Authority  to  invest  the  jnrincipal's 

ever,  Taylor  v.  Hudgins,  42  Tex.  244.  money  and  look  after  his  business  gen- 

Nor  would  the  attorney  in  such  case  be  erally,  will  not  authorize  the  agent  to 

authorized  to  draw  or  indorse  notes  for  sell  his  principal's  property,  even  such 

the  mere  accommodation  of  third  per-  as  may  be  acquired  as  the  result  of  the 

sons.    Wallace  v.  Branch  Bank,  1  Ala.  investment    Smith  v.  Stephenson,  45 

565;  Qulick  v.  Grover,  33  N.  J.  Law,  Iowa,  645. 

463.    See  post,  p.  116.  See  post,  p.  145,  note. 

Nor  will  a  general  agency  for  the  Where  an  agent,  having  money 
transaction  of  the  principal's  business,  placed  in  his  hands  with  undisputed 
authorize  the  making  of  accommodation  power  to  loan,  manage  and  collect  as  he 
notes  in  his  name  by  the  agent  Gulick  should  deem  best,  makes  an  agreement 
V.  Grover,  supra;  Bank  of  Hamburg  v.  for  an  extension  of  the  time  of  payment, 
Johnson,  3  Rich.  Law,  42.  such  act  is  within  the  scope  of  his  gen- 
Appellee,  being  desirous  of  settling  eral  authority,  and  binds  the  principal, 
certain  attachment  suits,  authorized  A.  Hnrd  v.  Marple,  2  Bradwell,  402. 
to  act  for  him,  adding  that  *'  Whatever  (c)  L.  R.,  6  Ch.  220. 
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as  the  plaintiff,  were  the  trnetees  in  whom  the  property  of  the 
bank  was  vested.  The  solicitors  of  the  bank  entered  an  appear- 
ance for  the  plaintiff  in  this  action  without  his  knowledge.  He 
then  applied  to  Malins,  V.-C,  to  expunge  the  appearance  as  irreg- 
ular, on  the  ground  that  the  above  provision  did  not  interfere  with 
the  plaintiff^s  right  to  apjiear  by  hie  own  solicitor.  The  applica- 
tion was  refused.  Upon  appeal  the  Lords  Justices  upheld  the 
Vice-Chancellor's  decision,  on  the  ground  that  the  entry  of  this 
appearance  was  not  wrong  or  improper,  and  that  nothing  was 
done  by  solicitors  which  they  were  not  authorized  in  doing  under 
the  provisions  of  the  deed  of  settlement 

Text-writers  generally  refer  to  Howard  v,  Baillie  {d),  which 
was  decided  in  1796,  by  the  Court  of  Common  Pleas,  as  a  leading 
authority  in  support  of  the  principle  under  discussion.  That  case 
is  rather  an  authority  upon  a  question  of  implied  ratification. 
Its  application  to  the  question  of  implied  authority  is  confined  to 
what  can,  under  the  circumstances,  be  considered  as  no  more  than 
a  dictum  which  was  not  necessary  for  the  decision.  The  defend- 
ant, an  executrix,  gave  a  letter  of  attorney  to  A.  B.,  empowering 
him  to  transact  the  affairs  of  the  testator  in  the  name  of  the 
executrix,  as  executrix,  and  to  pay,  discharge  and  satisfy  all  debts 
due  from  the  testator.  A.  B.  accepted  a  bill  of  exchange  in  the 
name  of  the  executrix,  so  making  her  personally  liable  for  the 
amount  of  a  debt  due  from  the  testator.  The  drawer  of 
the  bill  sued  the  defendant  and  obtained  a  verdict  *An  [110*] 
application  for  a  new  trial  was  made  on  the  ground  that 
the  agent  was  not  duly  authorized  to  accept  the  bill.  The  court 
were  of  opinion  that  the  case  might  be  disposed  of  by  the  appli- 
cation of  the  rule  that  every  authority  includes  all  the  means 
necessary  to  be  used  in  order  to  attain  the  accomplishment  of  the 
principal  power.  There  was,  however,  in  the  opinion  of  the  court, 
evidence  of  a  special  procuration.  Whilst  this  case  was  pending 
in  the  Court  of  Common  Pleas,  a  similar  one  was  pending  in  the 
King's  Bench,  where  Lord  Kenyon  presided  (e).  The  decision  in 
this  case,  that  a  power  of  attorney  given  by  an  executrix  to  act 
for  her  as  executrix,  does  not  authorize  the  accepting  of  bills  of 
exchange  to  charge  her  in  her  own  right,  though  for  debts  due 
from  the  testator,  is  inconsistent  with  the  principles  adopted  by 
((f)  2  H.  Bl.  618.  (e)  Gardner  t.  BwOlie,  6  T.  Rep.  591. 

10 
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the  C!ommon  Pleas  in  the  former  case.  There  can,  however,  1)e 
no  doubt  that  both  decisions  are  reconcilable.  The  former  can  be 
supported  upon  the  ground  of  ratification,  a  ground  which  was 
not  present  in  the  latter  case.  On  delivering  judgment  in  GiMrd- 
net  y.  BaiUie^  Lord  Kenjon  remarked  that  the  Judges  of  the 
Court  of  Common  Pleas  authorized  him  to  say  that  they  concurred 
in  his  construction  of  the  letter  of  attorney;  but  tliat  they  thought 
there  were  other  circumstances  iu  the  case  which  came  before 
thencL  What  other  circumstances  existed  in  the  opinion  of  the 
Common  Pleas  is  not  easy  to  say.  '^  We  understand,"  said  Chief 
Justice  Eyre,  '^  that  it  did  not  appear  in  the  case  (Gardner  y. 
JBaHUe)  that  the  acceptance  was  given  for  the  payment  of  the 
debt  due  from  the  testator."  But,  in  the  report  of  that  case,  it  is 
clearly  stated  that  the  bill  was  drawn  and  accepted  for  such  a 
debt  The  material  point  of  difference  between  the  cases  appears 
to  be  that  iu  one  there  was  evidence  of  ratification,  in  the  other 
there  was  not.    This,  it  is  apprehended,  is  the  trne  distinction. 

What  is  here  said  of  the  decision  in  Howard  v.  Baillie  (/) 
does  not  affect  the  observations  of  the  court  upon  the  extent  of 
such  an  authority  as  that  in  question.  It  must  occur  to  every 
man,  who  reflects  upon  the  nature  of  this  trust,  that  numberless 
arrangements  would  have  to  be  made  by  those  who  execute  it, 
accounts  to  be  settled,  disputed  claims  to  be  adjusted,  unjust  ones 
to  be  resisted,  actions  to  be  instituted  and  defended,  payments  to 
be  postponed  or  forestalled,  according  to  the  state  of  the  fund, 

and,  perhaps,  if  the  estate  should  be  insolvent,  a  dis- 
[111*]  *tribution  to  be  made  among  the  creditors  (g\    All  this 

may  be  granted;  but  there  is  no  principle  which  enables 
ns  to  deduce  from  an  authority  to  bind  auother  in  his  represent- 
ative character,  an  authority  to  bind  him  personally.^ 

(/)  Stxpra.  muflt  be  express.    Saooession  of  Pipes, 

ig)  Howard  y.  Baillie,  2  H.  Bl.  610,  26  La.  Aon.  203. 

622.  A  power  of  attorney  to  act  in  the 

'  Nor  can  a  power  of  attorney,  g^ven  name  and  in  behalf  of  the  piindpal, 

by  an  administratrix  of  an  estate,  to  in  the  abeenoe  of  anything:  to  show  a  dif- 

administer  her  own  afibirs,  be  oonsid-  ferent  intention,  must  be  construed  as 

ezed  to  extend  to  the  administration  of  giving  authority  to  act  only  in  the  sep- 

the  estate  of  her  deceased  husband,  arate  individual  business  of  the  prind- 

The  power  of  attorney  granted  to  a  per-  pal.  Stainback  v.  Read,  11  Gratt  28L 
son  to  manage  the  affairs  of  a  succession 
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The  principle  is  too  well  founded  in  reason  to  be  questioned. 
The  difficulty  here,  as  in  all  cases  where  principles  of  law  are  well 
established,  is  to  show  that  particular  cases  come  within  its  opera- 
tion. For  instance,  where  an  agent  employed  by  the  indorsees  of 
a  bill  to  get  it  discounted  warranted  the  bill  to  be  a  good  one,  his 
principals  were  bound  by  the  act,  and  were  held  liable  to  refund 
if  the  bill  were  afterwards  dishonoured  by  the  acceptor  (h)}  So, 
it  is  said,  an  authority  to  recover  and  receive  a  debt  contains  an 
authority  to  arrest  the  debtor  {{)}     An  authority  to  settle  losses 

(A)  Fexm  y.  Hanison,  4  T.  Bep.  177.  principal.     SmiUi  y.  Eidd,  68  K.  Y. 

>  See  post,  p.  116.  130. 

(f)  Per  Cmiam,  Howard  y.  Baillie.  The  inference  that  an  agent  is  au- 

sapra.  thorized  to  collect  a  written  security  for 

'An  aothorily  given  to  aa  agent  to  a  debt  because  it  is  in  his  custody, 

collect  a  debt,  carries  with  it  the  an-  ceases  when  the  security  is  withdrawn 

thority  to  sue  for  it  and  issue  execution  by  the  creditor,  and  this,  eyen  though 

on  the  judgment  obtained.    Joyce  y.  the  debt  may  have   been   contracted 

Dnplessis,  15  La.  Ann.  242.    See  ante,  through  the  agent    Quilford  y.  Stacer, 

p.  106.  53  Ga.  618. 

A  power  of  attorney,  authorizing  an  If  a  debtor  owing  money  on  a  written 

agent  to  sue  for  a  specific  debt,  and  to  security,  pays  to  or  settles  with  another 

do  all  in  the  premises  that  the  principal  as  agent,  it  is  his  duty,  at  his  peril,  to 

could  do,  carries  with  it  the  power  to  see  that  the  person  thus  paid  or  settled 

make  the  suit  effecttye  by  attachment,  with  is  in  possession  of  the  security. 

Be  Poeet  y.  Gusman,  30  La.  Ann.  dSO.  If  not  in  possession,  the  debtor  must 

And  a  collection  agent  may  sue  in  show  that  the  person  to  whom  he  made 

his  own  name,  upon  a  note  drawn  pay-  the  payment,  or  with  whom  he  made 

aUe  to  Older,  and  indorsed  in  blank  the  setUement,  had  special  authority,  or 

for  purposes  of  collection.     Boyd  y.  had  been  represented  by  the  creditor  to 

Gorbitt,  87  Mich.  52.  haye  such  authority.    Tappan  y.  Morse- 

The  &ct  that  an  attorney  was  em-  man,  18  Iowa,  499. 

ployed  by  one  proposing  to  loan  money  The  mere  fact  of  deliyering  a  note, 

<m  bond  and  mortgage,  to  draw  the  pa-  unindorsed,  for  collection,  wiU  authorize 

pers,  and  that  the  money  was  advanced  the  holder  to  receive  payment,  when 

npon  the  securities  through  the  attorney,  due,  in  money,  and  to  deliver  it  to  the 

8  no  proof  of  authority  on  his  part  to  maker;  but  it  will  not  authorize  him 

collect  the  principal,  where  he  has  not  to  sue  and  obtain  judgment  thereon  for 

been  entrusted  with  the  custody  of  the  his  own  use,  and  the  assignee  of  such 

Becnrities;  nor  can  it  be  inferred  that  judgment  occupies  no  more  favorable 

the  attorn^  was  authorized  to  receive  position  than  the  assignor.    Padfield  y. 

the  prindpsJ,  from  the  fact  that  he  had  Green,  85  111.  529. 

authority  to  collect  the  interest.    The  See,  also,  Whelan  y.  Beilly,  61  Mo. 

possession  of  the  securities  by  the  attor-  565. 

ney,  in  the  absence  of  proof  aliunde  of  But  in  Doubleday  y.  Kress,  50  N.  T. 

express  authority,  is  the  indispensable  410,  it  was  held,  that  the  possession  by 

evidence  of  his  authority  to  collect  the  an  assumed  agent,  of  a  promissory  note 
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on  a  policy  includes  a  power  to  refer  to  arbitration  (A),  and  an 

payable  to  tiie  order  o!  the  payee,  and  «»*»  H' !«^^  *^  ^^^^'^  P^^^intt^^^^ 

Sorsedbyhiimisnotalone^affi-  ^^^f.^J^"^,^^^^ 

dent  evidence  of  his  antbority  to  an-  goods  and  dehvered  it  to  J-,  ^^o  pre- 

rie  a  payment  thereof  to  hnn.  "^^^^^  *^«  ^^  ^^  ^^P*^  ^  ^x^' 

When  tibe  owner  of  land  anthorkes  fendante,  who  paid  ihe  amount  to  him, 

another  to  make  a  oontaict  for  the  sale  they  having  no  Imowledge  of  tiie  cip- 

ihereoL  ihe  authority  of  the  agent  to  cnmgtancesnnderwbch  the  receipt  was 

receive  80  much  of  the  purchase  money  given,  «>d  the  money  so  recei^  by  F. 

as  is  to  be  paid  m  hand,  is  a  neceasary  was  never  paid  to  the  plamtiff:  Zfe«, 

incident  of  the  power  to  selL    Terbyv.  m   an   action  of   assumpsit   brought 

Griffsby  9  Leigh,  887;  Peck  v.  Harri-  against  the  defendants  for  the  amonnt 

ottTe  S .'  &  R.  145;  GoodaU  v.  Wheeler,  of  the  bill,  that  the  plaintiff  was  entitied 

UN.  H.  424.    See,  also,  Lumpkin   v.  to  recover.    Willard  v.  Buckingham,  36 

Wilson,  5  Heisk.  555.    As  to  hick  of  Conn.<595. 

authority  to  receive  purchase  money       A  mere  authority  to  collect  debts,  or 

subsequently  to  become  due,  see  ante,  to  collect  and  distribute,  does  not  imply 

^  m^  an  authority  to  release  them  without 
So,  as  to  merchandise,  a  power  to    payment.    Herring  v.  Hottendorf,  74 

sell  import»  power  to  receive  payment  N.  C.  588;  Melvin  v.  Lamar  Ins.  Co.  80 

fioskins  V.  Johnson,  5  Sneed,  469.  DL  446. 

But  a  salesman  authorized  to  make  The  power  to  collect  a  note  given  for 
sales,  and  selling  on  credit,  ie  not  an-  the  payment  of  the  purchase  money 
thoriaed  subsequently  to  collect  the  of  land,  may  be  inferred  from  the 
pnoe  in  the  name  of  his  principal;  and  authority  to  sell  the  hmd  and  take  the 
a  payment  to  him  will  not  discharge  ^oto  in  payment  for  it  Rodgers  v. 
the  purchaser,  unless  he  can  show  some  Bass,  46  Tex.  505. 
authority  in  the  agent  to  collect,  beyond  Que  who  employs  a  firm  of  collecting 
that  necessarily  implied  in  a  mere  power  agents  in  response  to  an  advertising 
to  make  sales.  Law  v.  Stokes,  32  N,  ^ajd,  in  which  they  announce  that  they 
J.  Law,  249;  Seiple  v.  Irwin,  30  Penn.  ,^11  treat  his  debtors  "  with  delicacy,  so 
St  513.  as  not  to  oflfend  tiiem,  or  with  such 

Where  A.  orders  goods  for  B.,  and  severity  as  to  show  that  no  trifling  is 
they  axe  shipped  directly  to  the  latter,  intended,"  giving  no  special  instmc- 
but  the  bill,  tiiough  made  out  against  tions,  authorizes  them  to  use  such  means 
B.,  is  sent  to  A.,  who  forwarded  the  |^  they  see  fit  to  adopt  in  the  prosecu- 
order,  A.  has  at  least  prima  facie  a  tion  of  his  business  for  his  benefit,  and 
light  to  collect  as  agent  of  the  Yend<»    jg  responsible    therefor.      Caswell  v. 

of  the  goods.    Adams  v.  Humphreys,    Qg^g^^  120  Mass.  545. 

54  Ga.  496.  Authority  in  a  son  to  keep  his  father's 

But  where  the  plaintiff  sold  certain    books  and  accounts,  and  to  figure  the 

goods  to  the  defendants  through  F.,    interest  due  on  notes,  does  not  show 

their  general  agent,  who  was  fully  au-    authority  in  the  son  to  collect  and  settle 

thorized  to' make  the  purchase,  and    gach  notes  and  accounts.    Reynolds  t. 

afterwards,  upon  the  representation  of    Ferree,  86  111.  570. 

F.  to  the  plaintiff  that  it  was  necessary       See  post,  p.  117,  note. 

to  send  a  receipted  bill  to  the  defend-       (jb)  Goodson  v.  Brooke,  4  Camp.  163. 
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anthoritj  to  effect  a  policy  contains  an  authority  to  adjust  a  loss 
nnder  the  policy  {l)} 

Sect.  2.  —  Means  jttMified  hy  the  usages  of  Trade. 

The  rule  that  an  agent  is  empowered  to  use  all  the  ordinary 
means  justified  by  the  usages  of  trade  in  executing  his  authority,' 

(0  Richazdaon  v.  Anderson,  1  Camp.  ^  brokers  bo  to  do  is  bad.    Day  t. 

43,  n.  Holmes,  supra. 

*See  post,  pp.  115, 116.  The  osageor  costom of  tiie  particolar 

» To  the  same  pomt,  see  Upton  v.  business  of  buying  and  selling  stocks 

SuffolkCountyMills,llCu8h.586;  Am.  ^  orders,  may  be  introduced  in  evi- 

Ccnt  Ins.  Co.  v.  McLanathan,  11  Kan.  ^^^  ^^^  ^^  purpose  of  showing  the 

549;   Randall  v.  Kehlor,  60  Me.  37;  manner  in  which  an  order  received  may 

Roaenstock  v.  Tormey,  32  Md.  169;  ^  performed,  but  not  to  hnply  an  aa- 

DayUght  Bunier  Co.  v.  Odlin,  51  N.  H.  ^^^  ^  execute  it  in  a  mode  which 

56;  PhiUips  V.  Moir,  69  HI.  156;  Strong  ^^  ^^  ^^"^^^  ^«^^  ^  unreasonable. 

Y.  Stewart,  9  Heisk.  137;  Shelton  v.  R<»en8tock  v.  Tormey,  supra. 

MeichanU'  Dispatch  Transp.  Co.  59  N.  Tb®  relation  of  broker  and  customer, 

T.  258;  Sumner  v.  Stewart,  69  Penn.  ^'^^  *^®  ordinaiy  contract  for  a  spec- 

St  821;  Kraft  V.  Fancher,  44  Md.  204;  Native  purchase  of  stock,  is  that  of 

Cozbett  V.  Underwood,  83  lU.  324.  See,  pledgee  and  pledgor;  and  a  sale  of  the 

generally,  as  to  the  effectof  custom  and  ^*^^  ^  ^®  broker,  under  such  con- 

nsage  on  contracts,  Wigglesworth  v.  *™ct,  without  notice  to  the  customer  of 

Dallison,  Doug.  201;  1  Smith's  Lead.  ^^  <™e  ^^^  P^a^^e  of  sale,  is  a  conver- 

G^  (7tii  Am.  ed.)  670,  and  notes.  f^n.    Oral  proof  of  the  usage  of  brokers 

Where  it  was  agreed  that  all  trans-  ^  ^uch  cases,  is  not  (in  the  absence  of 
actiona  should  in  every  way  be  subject  *°y  provision  in  the  contrad;  upon  the 
to  the  usages  of  the  broker's  office,  the  wtlo'ect)  admissibleto  add  toor makepart 
-word  "usages"  was  considered  as  of  the  contract  Baker  v.  Drake,  66  N. 
meaning  "  the  habits,  mode  and  course  Y.  518;  Markhamv.  Jandon,  41  id.  235. 
of  dealing  in  the  office."  Baker  v.  The  parties  to  the  contract  may,  how- 
Drake,  66  N.  Y.  518,  per  Folger,  J.  ^^^^  provide  therein  for  any  manner  of 

No  effect,  however,  will  be  given  toa  dispoong  of  the  pledge  to  satisfy  tiie 

QMge  against  sound  policy  and  good  ^^^^^  '^P^  i*»  ^*»«*  is  not  in  contra- 

mmals,  or  unreasonable.  Day  v.  Holmes,  mention  of  a  staiute,  against  pubUc  pol- 

108  Mass.  806;  Gallup  v.  Lederer,  1  icy,  or  fraudulent.     Baker  v.  Drake, 

Hun,  282;  S.  C.  3  Thomp.  k  C.  710.  roP«- 

The  order  of  a  customer,  therefore,  to  a  ^  custom  of  trade  or  business  that 
broker  to  buy  stock,  deUverable  at  any  can  vaiy  or  modify  the  language  of  ex- 
time,  at  buyer's  option,  in  60  days,  P'®*  instructions  of  an  agent  or  factor 
does  not  authorize  the  broker  to  buy  the  ^^  ^  principal,  must  be  established 
stock  of  himself  at  80  days,  and  deliver  by  the  most  certain,  clear  and  satisfac- 
it  to  his  customer  at  the  end  of  60  days,  tory  proof,  and  must  be  ancient,  uni- 
at  an  increased  price  and  interest,  be-  fo"a»  notorious  and  reasonable.  Hall 
ndes  the  usual  oommissioni  and  a  usage  ^»  Storrs,  7  Wis.  253. 
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was  well  established  long  anterior  to  the  d^sion  of  the  King's 
Bench  in  Sutton  v.  Tatham  (m),  in  1839.  The  defendant  there 
had  employed  the  plaintiffs,  as  brokers,  to  sell  250  shares  in  a 
company.  On  the  day  after  receiving  authority  they  sold  109 
shares,  and  on  the  following  day  100  more.  On  the  latter  day, 
bat  after  the  sale,  the  defendant  told  the  plaintiffs  that  he  had 
made  a  mistake  and  intended  to  sell  only  fifty  shares,  and  was  in- 
formed that  the  sales  could  not  be  made  void.  The  defendant  left 
the  matter  in  the  hands  of  the  plaintiffs  to  do  the  best  they  could. 
By  the  rules  and  usages  of  the  Stock  Exchange,  if  upon  a  sale  of 
this  description  the  vendor  was  not  prepared  to  complete  his  con- 
tract, the  purchaser  may  buy  the  requisite  number  of  shares,  and 
the  vendor  is  bound  to  make  up  the  loss,  if  any,  resulting  from  a 
difference  in  prices.  The  purchaser  having  bought  at  a  loss,  the 
broker  paid  the  difference,  and  then  sued  in  assumpsit  for  money 

paid.  At  the  trial,  Lord  Denman  thought  that  the  princi- 
[112*]  pal  was  liable,  but  he  left  it  to  the  jury  *to  say  whether  the 

bargain  for  the  loss  on  the  second  purchase  was  made  within 
a  reasonable  time  after  the  mistake  was  discovered.  The  jury 
found  for  the  plaintiff.  A  motion  for  a  new  trial,  on  the  ground 
of  misdirection,  was  refused  by  the  full  court.  •  The  defendant  re- 
lied chiefly  upon  the  case  of  Child  v.  Motley  (n).  But  it  is  clear, 
from  the  remarks  of  Lord  Kenyon,  that  the  broker  had  a  cause  of 
action,  though  there  were  doubts  as  to  the  form  in  which  it  should 
be  tried.  His  lordship,  having  made  some  severe  remarks  upon 
the  nature  of  the  defence  set  up,  concluded:  ^^But  I  cannot  per- 
ceive what  benefit  the  defendant  can  propose  to  himself  by  such 
conduct;  for  the  court  have  no  doubt  but  that,  at  all  events,  the 
verdict  must  stand  for  the  12Z.  10^.,  the  amount  of  the  plaintiff's 
commission  as  broker;  but  as  to  the  rest  of  the  claim  there  is  a 
difficulty  in  the  form  of  action,  and,  perhaps,  it  would  have  been 
better  framed  ex  delicto  than  ex  oontrcuatu,^ 

In  Sutton  V.  Tatham  {o\  Littledale,  J.,  laid  down  the  rule  in 
general  terms :  ^  A  person  who  employs  a  broker  must  be  supposed 
to  give  him  authority  to  act  as  other  brokers  do.^  It  does  not  mat- 
ter whether  or  not  he  himself  is  acquainted  with  the  rules  by  which 

(m)  10  Ad.  &  E.  27.  L.  R..  7  H.  L.  802. 

(ft)  8  T.  Rep.  610.  'See  Rooenstock  t.  Tannej,  $2  MdL 

(o)  Supra;  aee  Robinson  y.  MoUett,    169. 
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brokers  are  governed.*'  The  former  decision  does  not  appear  to 
have  been  at  all  discussed  bj  the  learned  judges.  Taking  it  in  its 
widest  extent,  it  is  only  an  authority  limiting  the  scope  of  the 
action  of  aasumpsit. 

In  Taylor  v.  Stray  (j?),  Willes,  X,  traces  the  rule  applicable  to 
such  eases  to  the  rule  which  pervades  the  whole  law  of  principal 
and  agent,  namely,  that  the  principal  is  bound  to  indemnify  the 
agent  against  the  consequences  of  all  acts  done  by  him  in  pursu- 
ance of  the  authority  conferred  upon  him.  The  court  decided  that 
the  defendant,  by  directing  the  plaintiffs  to  purchase  shares,  neces- 
sarily gave  them  authority  to  pay  for  them  according  to  the  rules 
of  the  Stock  Exchange. 

Smith  V.  Lindo  (y),  decided  in  1858,  presents  some  new  fea- 
tures. The  plaintiff,  though  he  was  not  duly  licensed,  assumed  to 
act  as  broker  (in  London)  in  the  purchase  of  shares  for  the  defend- 
ant, and  had  been  obliged  to  pay  to  the  seller  the  price  of  the 
shares  by  the  usage  of  the  share  market.  There  was  nothing  to 
show  tliat  the  payment  was  made  in  pursuance  of  any  illegal  con- 
tract, nor  was  it  a  necessary  part  of  the  duty  of  a  broker  as 
such  to  pay  the  money.  The  plaintiff  brought  an  *action  [113*] 
for  the  amount  paid  by  him  on  behalf  of  the  principal, 
and  for  commission.  At  the  trial  a  verdict  was  found  for  the 
plaintiff,  and  the  Court  of  Common  Pleas  afterwards  held  that, 
although  the  plaintiff  was,  by  the  6  Anne,  c.  16,  rendered  incapa- 
ble of  suing  for  commission  by  reason  of  his  not  being  duly 
licensed  as  a  broker,  yet  that  he  might  recover  from  his  principal 
the  price  which,  pursuant  to  a  usage  of  the  share  market,  he  had 
been  obliged  to  pay  to  the  person  from  whom  he  purchased,  the 
statute  of  Anne  not  making  the  contract  void,  but  merely  pre- 
cluding the  unlicensed  broker  firom  recovering  any  remuneration 
for  his  services  in  making  it.  The  defendant's  appeal  from  this 
decision  was  heard  in  the  Exchequer  Chamber  before  "Wightman, 
Erie,  Crompton  and  Hill,  JJ.,  and  Martin,  Bramwell  and  Wat- 
son, BB.  The  decision  of  the  court  below  was  upheld.  Cromp- 
ton, J.,  alone  dissented  on  the  ground  that  the  payment  of  the 
commission  and  the  repayment  of  the  money  paid,  both  stood  on 
the  same  footing.  The  view  of  the  majority  is  supported  by  the 
decision  of  the  Court  of  Exchequer  in  Pidgeon  v.  Burslem  (r). 
( p)  2  C.  B.,  N.  8. 175.  (2)  5  C.  B.,  N.  S.  587.  (r)  3  Ex.  465. 
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With  this  decision  may  be  compared  the  more  recent  case  of 
Boaewame  v.  Billing  («).  The  plaintiff  saed  the  defendant  for 
monej  alleged  to  be  paid  for  the  defendant  at  his  reqnest  To 
this  the  defendant  pleaded  that  the  money  became  due  by  reason 
of  certain  wagering  contracts  made  by  the  plaintiff  for  the  defend- 
ant with  certain  other  persons  since  the  passing  of  the  8  &  9  Yict 
c.  109.  The  plaintiff  demurred.  Judgment  was  given  for  the 
plaintiff.  ^^Kow,"  said  Chief  Justice  Erie,  'Uhe  law  as  to  gam« 
ing  contracts  is  that  all  such  contracts  are  null  and  void,  and  no 
action  can  be  maintained  upon  them.  But  they  are  not  therefore 
illegal.    The  parties  making  them  are  not  liable  to  any  action  or 

to  any  penalties I  am  clearly  of  opinion  that  if  a  man 

loses  a  wager,  and  gets  another  to  pay  the  money  for  him,  an 
action  lies  for  the  recovery  of  the  money  so  paid."  This  is  con- 
sistent with  Jessopp  v.  SutwycJie  {t\  and  Knigkt  v.  Chambers  (w). 
The  effect  of  tliese  cases,  and  others  of  the  like  kind,  is  that  an 
agent's  authority  to  act  for  his  principal  may  be  implied  in  any 

case  where  there  is  no  illegality  proved.^ 
[114*]  *The  law  is  now  well  settled  that  when  a  contract  for 
the  purchase  and  sale  of  shares  has  been  entered  into  be- 
tween individuals  through  their  respective  brokers,  or  with  the 
intervention,  as  purchasers  or  their  sellers,  of  jobbers,  members  of 
the  Stock  Exchange,  the  lawful  usages  and  rules  of  the  Stock 
Exchange  are  incorporated  into  and  become  part  and  parcel  of  all 
such  contracts,  and  the  rights  and  liabilities  of  individuals,  parties 
to  any  such  contracts,  are  determined  by  the  operation  upon  the 
contracts  of  these  rules  and  usages  (x). 

Although  the  authority  of  an  agent  prima  facie  includes  an 
authority  to  act  in  accordance  with  established  and  reasonable 
usage,  yet  such  authority  will  not  be  extended  to  cases  where  the 
agent  is  compelled  to  make  a  payment  in  the  course  of  his  agency 
by  reason  of  a  default  of  his  own. 

In  Duncan  v.  Mill  (y),  finally  decided  in  1873,  the  defendant 
(who  was  not  a  member  of  the  Stock  Exchange)  instructed  the 

(a)  15  C.  B.,  N.  S.  816;  33  L.  J.,  C.  (ar)  Per  Kelly,  C.  B.,  in  Bowiing  v. 

p.  55.  Shepherd,  L.  R.,  6  Q.  B.  809;  Grissell 

(t)  10  Er.  614.  V.  Bristowe,  L.  R.,  4  C.  P.  36;  Coles  v. 

(u)  15  C.  B.  562;  and  see  Beeeton  v.  Bristowe,  4  L.  R.,  Ch.  8. 

Beeston,  L.  R.,  1  Ex.  Div.  13.  (y)  L.  R.,  6  Ex.  2.>5;  L.  R.,  8  Ex. 

>  See  ante,  p.  36.  242. 
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plaintiffs  (brokers  on  the  Stock  Exchange)  to  bay  certain  shares 
for  him  for  the  account  of  July  15th,  1870.  On  that  day,  acting 
upon  his  instructions,  the  plaintiffs  earned  the  shai*es  over  to  the 
account  of  July  29,  and  paid  differences  amounting  to  1,6882« 
The  plaintiffs  subsequently  became  defaulters,  and  on  the  18th 
were  declared  defaulters,  and  their  transactions  were  closed  in 
conformity  with  the  rules  of  the  Stock  Exchange.  The  accounts 
were  made  up  at  the  prices  current  on  the  18th  without  the 
knowledge  of  or  any  reference  to  the  defendant.  The  result  was 
that  the  sum  due,  including  the  1,6882.,  upon  the  whole  transac- 
tion was  6,0132.  13«.  &d.  For  the  plaintiffs  it  was  argued  that  a 
defaulting  broker  has  no  right  to  avail  himself  of  a  usage  regu- 
lating the  mode  of  dealing  with  defaulters  in  order  to  fix  his 
principal  with  an  additional  liability.  The  court  below,  accept- 
ing the  principle  that  the  whole  of  the  usages  and  practice  of  the 
Stock  Exchange  were  imported  into  the  contract,  thought  that  the 
plaintiffs  had  authority  to  bind  the  defendant,  that  the  defendant 
being  the  real  purchaser  was  so  identified  with  the  plaintiffs,  his 
agents,  as  to  be  liable  to  the  performance  of  the  contract  made  in 
all  its  incidents,  and  with  all  its  consequences,  and  that  he  was 
accordingly  liable  for  any  result  due  to  the  operation  of 
those  rules  of  the  Stock  Exchange  which  operated  *only  in  [115*] 
cases  of  default  by  the  agent.  This  decision  is  open  to 
the  serious  objection  that  it  makes  a  plaintiff  liable  to  the  agent 
for  losses  which  are  directly  due,  not  to  the  execution  of  the  agency, 
but  to  a  default  on  the  part  of  the  agent.  The  Court  of  Ex- 
chequer Chamber,  consisting  of  Blackburn,  Keating,  Grove,  Brett, 
Quain,  Archibald,  and  Honyman,  JJ.,  unanimously  reversed  the 
judgment  of  the  court  below  upon  that  ground  alone.  The  re- 
sult is,  that  a  principal  is  bound  to  indemnify  his  agent  for  losses 
incurred  by  the  latter  by  the  operation  of  an  acknowledged  usage 
or  custom,  unless  the  usage  is  unreasonable,  or  unless  the  loss  is 
incurred  by  a  default  of  the  agent  himself,  as  in  this  case,  by  rea- 
son of  his  insolvency.  **  It  is  argued,"  said  Blackburn,  J.,  in 
delivering  the  judgment  of  the  court,  "  that  where  the  agent,  as 
in  this  case,  is  subjected  to  loss,  not  only  by  reason  of  his  having 
entered  into  the  contracts  into  which  he  was  authorized  to  enter 
by  his  principal,  but  by  reason  of  his  insolvency,  brought  on  by 
want  of  means  to  meet  his  other  primary  obligations,  it  cannot 
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be  said  that  he  has  suffered  loss  bj  reason  of  his  having  entered 
into  the  contracts  made  by  him  on  behalf  of  his  principal,  and 
consequently  there  is  no  promise  which  can  be  implied  on  the  part 
of  his  principal  to  indemnify  him.  .  .  .  These  aU^;ation8y  both 
as  to  fact  and  law,  seem  to  us  to  be  correct" 

Sect.  3. — Powers  contained  in  AuthorUies  of  a  Particular 

Kind. 

The  rule  laid  down  in  the  old  law  books  is,  that  if  a  man  act 
differently  from  his  authority,  the  act  is  void,  as  if  his  antiliority 
is  to  do  any  act  upon  condition,  and  he  does  it  absolutely  {z)} 
Thus  it  was  said  that  an  authority  to  do  an  act  in  a  particular 
way  implied  that  the  agent  should  do  it  in  no  other,  if  any  con* 
sequence  might  ensue  from  doing  it  in  one  way  which  might  not 
ensue  from  doing  it  in  the  other  {a)}  This  rule,  however,  as  will 
be  seen  hereafter,  must  be  taken  subject  to  what  is  said  with  ref- 
erence to  the  extent  and  limits  of  the  authority.  But  an  author- 
ity to  settle  losses  on  a  policy  authorizes  a  reference  of  the  matter 
to  arbitration  (&);*  and  an  authority  to  effect  a  policy  empowers 

(«)  Go.  LitL  258  a.  tent  of  his  anthoritr.     BlackweU  v. 

'  An  anthoriiy  to  sabsoibe  for  stodc  Eetcfaam,  53  IncL  184,  and  cases  cited; 

upon  the  Zocotion  and  enecff on  of  certain  Lompkin   t.  Wikon,  5    Hosk.  555; 

raihoad    improyementa   at  a  certain  Thornton  y.  Boyden,  31 01. 200;  Schim- 

plaoe,  will  not  authorize  a  subscription  melpennich  y.  Bajaid,  i  Pet  264.   See^ 

payaUeontheloca/ioiiof  sndiimpioye-  also,  ante,  p.  106;  post,  p.  116,  note; 

ments.    Droyer  y.  Eyans,  59  Ind.  454.  Thacher  y.  Kancher,  2  GoL  Ter.  696. 

Where  agents  were  anthoriaed  to  sell  (6)  Goodson  y.  Brooke,  4  Gamp.  16SL 
land  upon  certain  prescribed  conditions,  'Authority  to  an  agent  '*  to  setUe  ** 
and  they,  upon  leceiying  an  executed  does  not  anthfflose  him  to  submit  to  ar- 
deed  from  the  principal,  without  au-  bittation  the  matters  in  dispute.  Huber 
thorily  consented  that  the  deed  and  pur-  T.  Zimmennan,  21  Ala.  488;  Scaibor- 
chase  notes  should  be  i^aoed  in  the  ou£^  y.  Bqmolds,  12  id.  252.  In  Scar- 
hands  of  a  third  party  until  an  alleged  braough  y.  Bqmolds,  the  authority  was 
lien  should  be  remoyed,  the  transacticni  in  these  words:  "  If  you  can  honocably 
was  hM  not  to  be  a  sale  binding  upon  and  fairly  settle  with  Reynolds  for  me, 
the  principal.  Taylory.  White, 44  lowa^  out  of  court,  do  so;  if  not^  let  the  oout 
2d5.  and  jury  settle." 

(a)  2  P.  Wms.  19;  Gom.  Dig.  "  At-  Where  one  sent  oyerdue  county  bonds 

tom^,'*  G.  13.  to  another,  requesting  him  to  do  the 

'A  special  agent  cannot  Innd  his  best  he  could  with  them  in  settlement, 

principal  in  a  matter  beyond  or  outside  and  to  treat  them  as  if  they  were  his 

of  the  power  oonfened  (actually  or  ap-  own,  it  was  held  that  this  did  not  au- 

parently),  and  the  party  dealing  with  a  thorize  the  agent  to  sell  the  bonds  to  a 

special  agent  is  bound  to  know  the  ex-  third  person  or  to  empower  as^  other 
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the  agent  to  adjast  a  loss  under  the  policy,^  and   con- 
^sequently  to  use  all  means  necessary  to  procure  an  ad-  [116*] 
jostment  {c)?    So,  too,  an  authority  to  discount  a  bill  or 
note  implies  an  authority  to  indorse  it  in  the  name  of  the  princi* 
pal  (d).^    And  a  bailiff  who  acts  under  a  warrant  of  distress  for 

penon  to  do  bo.    Hannon  t.  Hooston,  A  oommittee  appointed  by  a  town  to 

18  Kan.  561.  lay  out  a  sum  of  mon^  voted  to  be 

An  agent  can  not  submit  the  cause  of  raised  for  the  repair  of  a  highway,  have 
lus  principal  to  arbitration  without  ex-  no  power  to  bind  the  town  by  a  prom- 
press  authority  from  his  principal  to  do  issory  note  unless  thereto  specially  au- 
to. Mich.  Gent  R.  R.  Co.  v.  Qougar,  55  thorized.  Savage  v.  Riz,  9  N.  H.  263. 
CL  503.    See  post,  p.  123.  See  ante,  p.  108. 

'  An  agent  having  a  special  authority  It  is  no  pa^rt  of  the  business  of  a  derk 

to  aciQust  a  particular  loss  cannot  by  vir-  in  a  store  to  borrow  money  and  draw 

toe  thereof  adjust  a  different  loss,  and  bills  or  notes  for  it  in  the  name  of  the 

whatever  he  may  do  with  reference  to  firm.    Kerns  v.  Piper,  4  Watts,  222. 

the  different  loss  cannot  affect  the  prin-  Nor  has  an  agent  employed  in  the 

dpaL    To  bind  the  principal,  it  must  be  manufacture  of  carriages,  authority,  by 

shown  by  competent  evidence  that  the  implication  from  the  nature  of  his  busi- 

agent  acted  within  the  scope  of  his  au-  ness,  to  bind  his  principal  by  a  negotia- 

thority .  Hartford  Fire  Ins.  Co.  v.  Smith,  ble  note  for  labor  or  materials.  Paige  v. 

8  Col.  Ter.  422.  Stone,  10  Met  160. 

(c)  Richardson  v.  Anderson,  1  Camp.  An  agent  employed  for  the  purpose  of 

43,  n.  superintending  the  sale  of  stoves  and 

*  The  agent  who  makes  insurance  for  hollow  ware  for  his  principal  in  a  given 
his  principal,  has  authority  to  abandon  section  of  oountry,  and  who  is  author- 
without  a  formal  letter  of  attorney,  ized  to  receive  payment  therefor  in  dif- 
Chesapeake  Ins.  Co.  t.  Stark,  6  Cranch,  ferent  articles  of  produce,  is  not  author- 
268;  Lattomus  v.  Farmers'  M.  F.  Ins.  zed  to  execute  a  note  payable  in  such 
Go.  8  Houst.  40i.  wares  at  a  future  day,  and  thus  bind 

See  ante,  pp.  5,  111.  his  principal  by  his  acknowledgment  of 

((f)  Fenn  v.  Harrison,  4  T.  Rep.  177.  value  received.    Denison  v.  Tyson,  17 

*  A  power  of  attorney  to  draw,  indorse  Y t.  549. 

and  accept  bills,  and  to  make  and  in-  A  general  authority  to  transact  busi- 

done  notes,  negotiable  at  a  particular  ness  and  to  receive  and  discharge  debts, 

bank,  in  the  name  of  the  principal,  does  does  not  authorize  the  agent  to  accept  or 

not  authorize  the  attorney  to  draw  a  bill  indorse  bills  or  to  make  accommodation 

in  the  joint  name  of  himself  and  his  paper.    Sewanee  Mining  Co.  v.  McCall, 

prindpaL    Stainback  v.  Read,  11  Gratt  8  Head,  619;  Hazeltine  v.  Miller,  44 

281.  Me.  177;  Gulick v.  Grover,  33  N.  J.  Law, 

Such  a  power  does  not  anthorize  the  463;   Lawrence  v.  Gebhard,  41  Barb* 

attorney  to  draw  a  bill  in  the  name  of  575;  Robertson  v.  Levy,  19  La.  Ann. 

his  principal  upon  a  person  having  no  327;  Bank  of  Hamburg  v.  Johnson,  3 

funds  of  the  principal  in  his  hands.  Rich.  Law,  42;   Rossiter  v.  Rossiter,  8 

Stainback  v.  Read,  supra.    See,  also,  Wend.  496.     See,  however,  James  t. 

Craighead  ▼.  Peterson,  10  Hun,  596.  Lewis,  26  La.  Ann.  664. 

See  post,  p.  145,  note.  The  authoriiy  to  bind  the  principal  by 
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arrears  of  rent  has  an  implied  anthority  to  receire  the  amonnt  of 
the  rent  and  costs  if  tendered  by  the  tenant;  nor  can  snch  au- 
thority be  limited  by  a  previons  express  instruction  given  on  be- 
half of  the  landlord  to  the  bailiff  not  to  receive  the  rent,  but  to 

note  or  bill  most  be  express  or  spedalf  be  extended  to  another.    Callender  y. 

or  be  manifestly  proper  and  necessary  Grolson,  37  La.  Ann.  311. 

to  effectuate  the  porpoees  of  the  agency.  Bat  if  a  peison  indorses  or  signs  in 

See  HiUs  y.  Upton,  24  La.  Ann.  427;  blank  paper  or  a  note  and  intrusts  it  to 

Webber  v.  Williams  College,  23  Pick,  another  that  he  may  raise  money  npon 

802;  Rossiter  y.  Bossiter,  Sewanee  Min-  it,  he  authorizes  that  other  person  to  fill 

ing  Co.  y.  McCall,  and  other  cases  cited  all  blanks  which  are  necessary  and 

next  aboye.    See,  also,  James  y.  Lewis,  proper  to  make  the  instrument  a  perfect 

supra;  Brantley  y.  Sonthem  Ins.  Co.  53  and  complete  biU  of  exchange  or  prom* 

Ala.  554.  issoiy  note.    GiUaspie  y.  Eelley,  41  Ind« 

An  attorney  in  iaxb  cannot  bind  his  158;  Holland  y.  Hatch,  11  id.  497; 
principal  as  surety,  unless  he  is  specific-  Spitler  y.  James,  82  id.  *  202;  Black- 
idly  authorized  so  to  do.  State  y.  Das-  well  y.  Ketcham,  53  id.  184;  Snyder  y. 
pit,  80  La.  Ann.  1112.  Van  Doren,  S.  Ct  Wis.  1  Wis.  Leg. 

The  usage  of  the  business  may  be  ma-  News,  259.    See,  also.  Mayor  y.  The 

terial  in  determining  whether  an  agent  State,  57  Ind.  152;  Hall  y.  Smith,  Ct  of 

has  authority  to  sign  or  indorse  paper  in  App.  of  Ey.  11  Chi.  Leg.  News,  284. 

the  name  of  his  principal.    See  ante,  p.  And  in  the  hands  of  bona  fide  holders 

111 ;  Turner  y.  Keller,  66  N.  Y.  66.  such  paper  will  be  yalid  eyen  though  the 

One  who  is  authorized  to  act  an  cashier  blanks  are  filled  oontrazy  to  instmctions. 

and  financial  agent  of  a  firm  which  is  Gillaspie  y.  Eelley,  supra;    Spitier  y. 

in  the  habit  of  taking  commercial  paper  James,  supra;  Abbott  y.  Rose,  62  Me. 

in  the  transaction  of  business,  has  au-  194.  Proyided,  of  course,  the  stipulatioa 

thority  to  indorse  such  paper  in  the  written  in  is  usual  in  paper  of  the  dan 

name  of  the  firm.    Edwaids  y.  Thomas,  indicated  by  the  Uank  form.    Spitlery* 

66  Mo.  468.  James,  supra. 

Authority  conferred  on  the  president  If  the  terms  of  an  agreement  for  one 

to  act  as  *'  business  and  financial  agent  '*  to  act  as  the  agent  of  another  or  por- 

of  a  corporation  is  confined  to  the  ordi-  diaser  of  his  goods,  ace  yerbally  agreed 

nary  business  of  the  corporation,  and  upon  and  a  paper  is  signed  in  blank,  to 

does  not  warrant  the  execution  by  him  be  filled  np  by  one  of  the  parties,  it  ia 

nnder  the  corporate  seal  of  a  mortgage  incumbent  npon  him  to  fill  np  the  paper 

npon  a  locomotiye  belonging  to  the  cor-  in  the  exact  terms  talked  of  and  agreed 

poration.    Luse  y.  Isthmus  Transit  R'y  npon.    If,  in  filling  up  a  blank,  he  in- 

Co.,  6  Oreg.  125.  serts  other  terms  than  those  yerbally 

Where  a  person  authorizes  another  to  agreed  upon,  it  is  not  the  contract  of  the 

sign  the  name  of  the  former  to  a  prom-  persons  who  signed  it  in  blank.    If  one 

issory  note  for  a  specified  sum,  the  payee  agrees  to  the  terms  of  a  contzact  and 

will  be  charged  with  knowledge  of  the  sign  it  in  blank  and  leave  with  another 

extent  of  such  authority,  and  the  person  to  fill  up,  and  it  is  filled  up  as  yerbally 

conferring  it  cannot  be  bound  for  a  agreed  to  be  done,  he  is  bound  by  it.  It 

larger  sum.    Blackwell  y .  Eetcham,  53  is  a  yalid  contract  RounsayeU  y.  FeSue, 

Ind.  184.    And  authority  to  indorse  and  Sup.  Ct  of  Wis.,  Jan.  14, 1879.  IWis. 

discount  a  note  for  one  purpose  cannot  Leg.  News,  143. 
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refer  the  tenant  to  the  landlord's  attorney  {e).  So  where  an  an- 
nuity deed  contained  a  stipnlation  that  it  might  be  redeemed  on 
payment  of  a  certain  sum  and  all  arrears,  on  giving  six  months' 
notice  to  tlie  grantee  in  writing,  it  was  held  by  the  Conrt  of  Com- 
mon Pleas  that  an  agent  of  the  grantee,  having  a  general  author- 
ity to  waive  and  invest  money  for  the  grantee,  had  authority  to 
waive  the  stipulation  and  accept  the  redemption  money  (the  deed 
being  delivered  up  to  him),  though  without  the  knowledge  of  the 
grantee  (/). 

In  the  absence  of  express  contract,  the  pawnee  of  properly 
cannot  sell  it  until  tlie  debt  for  which  it  is  pledged  becomes  pay- 
able; if  he  does  sell,  the  owner  has  a  right  to  charge  the  pawnee 
with  the  price  for  which  the  property  sold  (g). 

A.  and  B.,  stockbrokers,  borrowed  on  behalf  of  the  plaintiff  a 
sum  of  money  for  a  term  of  three  months  from  the  defendants, 
who  were  also  stockholders,  upon  the  security  of  certain  railway 
stock  which  was  transferred  by  the  plaintiff  into  the  name  of  one 
of  the  defendants'  firm.  At  the  expiration  of  the  term  the  loan 
was  repaid  with  interest,  and  tlie  defendants,  who,  pending  the 
loan,  had  sold  the  plaintiff 's  stock,  purchased  other  stock,  and  re- 
transferred  a  similar  amount  to  the  plaintiff.  The  plaintiff 
claimed  to  be  entitled  to  the  amount  of  profit  which  the  defend- 
ants  had  realized  on  the  sale.  Yice-Chancellor  Malins  held  that 
the  defendants  were  not  justified,  either  by  law  or  by  the  custom 
of  the  Stock  Exchange,  in  parting  with  the  security  during  the 
continuance  of  the  loan,  but  were  bound  to  return  the  identical 
stock  pledged;  and  that  the  plaintiff  was  entitled  to  recover  from 
the  defendants  the  amount  of  profit  realized  by  their  dealings 
with  the  stock.^ 

With    respect  to  an   agent's   implied  authority  to  warrant, 

Authoriiy  given  to  a  collector  to  re-  the  ehecka  is  no  incident  of  the  collec- 

oeiTe  checks  in  lieu  of  cash  in  payment  tion  of  the  accounts.    Graham  ▼.  U.  S. 

of  Inlls  held  for  collection,  does  not  au-  Savings  Inst,  4fi  Mo.  186. 

thocize  him  to  indorse  and  collect  the  See  ante,  p.  111. 

checks.    When  he  receives  the  checks  (e)  Haich  v.  Hale,  15  Q.  B.  10;  19  L. 

pajable  to  his  prindpals  his  duty  as  col-  J.i  Q.  B.  289. 

lector  ceases.    His  next  duty  is  to  ac-  (/)  Webber  v.  GranvQle,  SO  L.  J.,  C. 

count  to  his  employers  for  the  proceed*  P.  62. 

at  his  collection,  and  tarn  over  the  (g)  Langton  v.  Waite,  L.  R.,  6  Eq. 

diecks  to  them  to  be  disposed  of  as  they  165. 

m%y  deem  proper.    The  mdonement  of  >  See  post,  p.  264. 
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[117*]  the  *rule  stated  by  Mr.  Benjamin  (A)  is,  as  to  all  contracts 
including  sales,  that  the  agent  is  authorized  to  do  what- 
ever is  usual  to  carry  out  the  object  of  his  agency,  and  it  is  a 
question  for  the  jury  to  determine  what  is  usual  (i)/  This  is 
merely  an  application  of  the  general  rules  already  dwelt  upon,  to 
tlie  effect  that  an  agent  hasprimd  fade  an  implied  authority  to 
do  all  things  which  are  necessary  to  the  due  execution  of  the 
authority  or  which  are  justified  by  usage. 

Where  an  agent  is  authorized  to  receive  money  for  his  princi- 
pal, he  cannot  allow  it  by  way  of  set-off  in  accounts  between  the 
payer  and  himself;  he  must  receive  it  in  money.*    If,  however, 

(h)  Sales  of  Personal  Property  (2d  Neither  does  a  naked  general  power 

Am.  ed.)f  §  624,  p.  580.  of  sale  given  the  agent,  cany  with  it 

(i)  BayUffe  y.  Butterworth,  1  Ex.  425;  such  unusual  authoriiy  as  aright  to  war- 
Graves  V.  Legg,  2  H.  &  N.  210;  26  L.'J.,  rant  against  a  seizure  of  the  article  sold 
Ex.  316;  Pickering  v.  Busk,  15  East,  88.  (whisky)  for  violation  of  the  revenue 

'  See  Ahem  v.  Goodspeod,  72  N.  T.  laws  prior  to  sale.    Palmer  v.  Hatch, 

108;  McBean  v.  Fox,  1  Bradwell,  177.  46  Mo.  585. 

Authoriiy  without  restriction  to  an  An  agent  with  express  authority  to 

agent  to  sell,  carries  with  it  authority  sell,  has,  however,  no  implied  authority 

to  warrant     Schuchardt  v.  Aliens,  1  to  warrant  where  the  property  is  of  a 

Wall.  359;  Bryant  v.  Moore,  26  Me.  84,  description  not  usually  sold  with  war- 

87;  Randall V.  Eehlor,  60  id.  37;  Gaines  raniy.    Thus,  one  employed  to  make  a 

V.  McEinley,  1  Ala.  446;   Bradford  v.  sale  of  bank  stock  is  not,  presumptively, 

Bush,  10  id.  386;  Murray  v.  Brooks,  empowered  to  warrant  it  in  the  name  of 

41  Iowa,  45;  Fay  v.  Richmond,  43  Vt  his  principal.    Smith  v.  Tracy,  36  N. 

25;  Palmer  v.  Hatch,  46  Mo.  585;  Mor-  Y.  79. 

ris  V.  Bowen,  52  N.  H.  416,  421;  Groom  Where  a  prindpal  wrote  to  his  agent 

V.  Shaw,  1  Fla.  211 ;  Sandford  v.  Handy,  that  he  proposed  to  "  place  "  his  goods 

23  Wend.  260;  Nelson  v.  Cowing,  6  Hill,  at  a  certain  price,  it  was  held,  that  this 

837;  Woodford  v.  McClenahan,  4  Gilm.  gave  the  agent  no  authority  to  warrant 

85;   Hunter  v.  Jameson,  6  Ired.  252;  that  his  principal  would  not  sell  for  a 

Boothleyv.  Scales,  27  Wis.  626;  Ezelv.  less  price.     Anderson  v.  Bruner,  112 

Franklin,  2  Sneed.  236;  Tioe  v.  Gallup,  Mass.  14. 

2  Hun,  446;  S.  C.  5  Thomp.  &  C.  51.  Where  a  committee  was  authorised  hy 

But  in  Upton  v.  Suffolk  County  MiUs,  vote  of  a  school  district  to  seU  a  school 

11  Cush.  586,  it  was  held  that  a  general  house,  a  sale  thereof  on  credit,  instead 

selling  agent  had  no  implied  authority  of  for  cash,  is  void,  unless  ratified  by  the 

to  warrant  that  flour  sold  by  him  on  his  district  afterward.    Sdiool  District  v. 

principal's  account  would  keep  sweet  iBtna  Ins.  Co.,  62  Me.  830. 

during  a  sea  voyage,  in  the  absence  of  A  power  to  sell  goods  includes  a  power 

any  usage  of  business  to  that  effect,  the  to  receive  payment    Rice  v.  Groffman, 

implied  authority  to  warrant  not  extend-  56  Mo.  434. 

in'g  to  its  future  condition.    See,  also,  '  Payment  to  an  authorized  agent  of 

Randall  v.  Eehlor,  60  Me.  37,.  47.  a  creditor  by  the  debtor,  is  equivalent  to 
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payment  is  made  bj  cheque,  and  the  cheque  is  duly  honored,  that 

payment  to  the  creditor  himself.    Bick-    McCulloch  y.  McKee,  16  Penn.  St  289 
DeU  ▼.  Bock,  58  Ind.  354  (where  agent  took  a  note  to  himself). 

Proof  that  a  person  is  derk  for  an-  See,  also,  Sooby  y.  Woods,  59  Tenn.  66; 
other  does  not  establish  his  right  to  Stewart  y.  Woodward,  50  Yt  78. 
reoeiye  for  his  employer  payment  of  Authority  to  receiye  the  whole  of  a 
demands  not  shown  to  haye  any  con-  debt,  embraces  power  to  receiye  a  part. 
nection  with  the  business.  Bowen  y.  Whelan  y.  Reilly,  61  Mo.  565.  But 
School  District,  36  Mich.  149.  authority  to  collect  or  receiye  payment 

Where  an  agent  authorized  to  take  does  not  include  authority  to  extend  the 
orders  for  safes  sold  a  new  safo  and  took  time  of  payment  or  to  extend  on  the  re- 
an  old  one  in  part  payment,  which  was  ceipt  of  part  payment  Hutchings  y. 
reported  to  the  principal,  who  accepted  Mimger,  41  N.  Y.  158;  Chappel  y.  Ray- 
the  old  safe  and  sent  the  one  sold  to  the  mond,  20  La.  Ann.  277;  Gerrish  y. 
purchaser,  without  any  notice  to  him  Maher,  70  111.  470. 
that  the  agent  had  tninsoended  his  au-  An  agent  authorized  to  sell  land  and 
tiunity,  it  was  held,  that  the  purchaser  make  title  thereto,  can  only  sell  for 
had  a  right  to  suppose  that  the  agent  money.  He  cannot  exchange  for  mer- 
was  authorized  to  receiye  pay  for  the  chandise.  Lumpkiiis  y.  Wilson,  5  Heisk. 
safe  so  sold  by  him,  and  that  payment    555. 

of  the  residue  by  the  purchaser  to  such  Nor  can  a  factor  sell  the  merchandise 
agent  was  good  as  against  the  principal,  of  his  principal  to  a  creditor  of  the  factor 
if  made  without  any  notice  that  the  in  payment  of  an  antecedent  debt  Such 
agent  was  not  authorized  to  receiye  it  a  transfer  is  not  a  sale,  in  the  legal  ac- 
Harris  y.  Simmerman,  81  HL  413.  oeptation  of  the  term.    Warner  y.  Mar- 

An  agent  to  collect  a  note  has  no  au-    tin,  11  How.  209. 
tfaoriiy  to  sell,  or  barter,  or  exchange  the       It  is  competent  to  make  a  tender  of 
note  to  the  debtor,  or  to  any  one  else,    money  to  the  person  to  whom  payment 
for  drafts,  bills  of  exchange  or  real  prop-    would  be  lawful.     Whelan  y.  Beiliy, 
er^.    Rodgers  y.  Bass,  46  Tex.  505.       supra. 

An  attorney  employed  to  collect  a  debt  An  agent  authorized  to  settle  a  claim 
has  no  right  to  accept  notes,  bonds,  etc,  against  a  carrier  for  the  loss  of  goods, 
of  the  debtor,  as  collateral  security  for  cannot  giye  a  discharge  without  receiy- 
tfae  debt^  without  express  authority  from  ing  any  consideration.  His  mere  agree- 
bis  client;  and  if  he  does  so,  his  client  ment  to  receiye  other  goods  in  place  of 
wiU  not  be  bound  unless  he  assents  to  or  those  lost,  will  not  operate  as  a  release 
ratifies  the  same.  Wiley  y.  Mahood,  of  the  carrier's  liability.  Patterson  y. 
10  W.  Va.  206.  Mooie,  34  Penn.  St  69. 

An  agent  who  has  only  authority  to       In  the  absence  of  special  instructions 

xeoeiye  payment  of  a  debt,  cannot  bind    to  an  agent  to  collect  in  gold  or  silyer 

his  principal  by  any  arrangement  short    currency,  a  payment  to  the  agent  in  bank 

of  an  actual  collection  of  the  money,    bills,  or  other  currency  generally  taken 

Kirk  y.  Hiatt,  2  Ind.  822  (receipt  of    and  used  in  the  payment  of  debts,  and 

property);    Wiley  y.  Mahood,  supra;    current    in    business    transactions   as 

Drain  y.  Doggett,  41  Iowa,  682  (receipt    money,  would  satisfy  the  debt  Rodgers 

of  a  draft);  Aultman  y.  Lee,  43  Iowa,    y.  Bass,  46  Tex.  505. 

40i  (wheat);  Padfield  y.  Green,  85  111.       Tested  by  this  rule,  it  was  held,  in 

529;  Woodbury  y.  Lamed,  5  Minn.  339;    Rodgers  y.  Bass,  supra,  that  in  Febo 
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ie  a  payment  in  cash.^  There  ie  nothing  in  the  circnmstance  of 
a  cheqne  being  given  which  invalidates  the  payment.  In  Bridges 
y.  Garrett  {]c\  the  defendant  gave  to  an  agent  a  cheqne  for  an 

amount  owing  to  the  principal.  At  the  request  of  the  agent,  the 
defendant  crossed  the  cheqne  with  the  name  of  the  agent's  bank. 
The  latter  paid  it  into  his  own  private  account  on  the  same  day. 

1862»  Confederate  States  treasaiy  notes,  But  where  tlie  agent  was  induced  to  re* 

in  Texas,  most  be  held  to  ha^e  been  cor-  ceive  payment  in  Confederate  money  by 

rent  tokens  or  bills,  used  and  passing  in  the  threat  of  the  debtor  to  report  the 

business  transactions   as  money;  and  facta  to  the  Confederate  receiver,  which 

that,  ordinarily,  an  agent  to  collect  could  would  have  exposed  the  agent  to  per- 

receive  such  notes  in  payment,  unless  sonal  danger  and  the  debt  to  danger  o£ 

prohibited  by  his  prindpoL    See,  also,  confiscation,  it  was  hdd^  that,  although 

Coleman  v.  Wingfield,  4  Heisk.  133;  notdnressinthestrictsenseof  theterm, 

Dillard  v.  aements,  58  Tenn.  137.    See,  yet,  being  sufficient  to  overcome  the 

however,  Waterhouse  v.  Citizens'  Bank,  agent's  freedom  of  will,  it  excused  his 

25  La.  Ann.  77.  action  and  he  was  not  liable  for  the  loss. 

Where,  during  the  years  1861-2,  notes  Pil«>n  v.  Bushing,  29  Gratt  229.    See, 

were  placed  in  the  hands  of  an  agent  «!«>»  Davis  v.  Harman,  21  id.  112;  Pidg* 

for  collection,  by  their  terms  payable  in  «>n  v.  Williams,  id.  251. 

U.  S.  currency,  with  no  instructions  as  Th®  holder  of  a  solidary  note  cannot 

to  the  currency  in  which  collections  were  ha^®  i*8  solidarity  impaired  by  the  on* 

to  be  made,  but  leaving  the  agent  to  authorized  action  of  his  collecting  agents 

''exercise  his  discretion  as  to  the  pro-  ^^o  receipts  in  favor  of  one  of  the  soli- 

oedure  "  to  be  taken  "  to  enforce  pay-  ^^^  debtors  on  his  note  for  "  his  share  '• 

ment,"  and  thereupon  the  agent  ac-  ^  the  debt    Cooley  v.  Broad,  29  La. 

cepted  Confederate  notes:   Held,  that  -Aim.  345. 

the  action  of  the  agent  was  unauthorized  Even  if  an  attorney  have  authority  to 

and  wrongful,  and  that  he  was  liable  to  wcei^e  payment  of  an  obligation,  this 

pay  to  his  principal  the  full  amount  of  does  not  authorize  him  to  receive  it  be- 

the  notes  in  U.  S.  currency;  and  this,  ^^  i*  '^  due.    Smith  v.  Kidd,  68  N.  Y. 

notwithstanding  Confederate  money  was  ^^* 

at  the  time  and  place  of  payment  the  ^  payment  1^  the  maker  of  a  promis* 

only  currency  in  circulation.    Mangum  •^'T  note,  before  its  transfer  by  the 

V.  Ball,  43  Miss.  288.  payee,  to  an  agent  of  the  payee,  within 

Where  an  agent,  without  its  being  the  scope  of  his  authority,  is  agoodpay- 

neoessaiy  so  to  do,  collected  a  note  due  ment.    Renard  v.  Turner,  42  Ala.  117. 

his  principal,  and  without  authority  re-  See  ante,  p.  Ill,  note, 

ceived  payment  thereof  in  Confederate  ^  A  sale  of  property  for  cash,  means 

treasury  notes,  which  he  retained  with-  that  the  money  shall  all  be  paid  down 

out  effort  to  dispose  of  them  till  they  when  the  title  to  the  property  passed, 

were  worthless,  it  was  held  that  he  must  and  a  sale  and  delivery  for  a  bank  dieck 

sustain  the  loss,  and  not  the  principal,  payable  the  next  day  after  the  sale,  is 

Webster  v.  Whitworth,  49  Ala.  210.  not  a  sale  for  cash.    Hall  v.  Stom,  7 

See,  also,  Patterson  v.  Horsley,  trustee.  Wis.  258. 

29  GraH.  268;  McVeigh  v.  Bank  of  Old  {h)  L.  R.,  5  C.  P.  4cl. 
Donmuon,  26  id.  188. 
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The  defendant's  bankers  duly  paid  the  cheque  to  the  agent's  bank- 
ers, who  refused  to  pay  any  part  of  the  proceeds  of  the  cheque, 
but  applied  them  in  satisfaction  of  the  agent's  overdrawn  account. 
The  Court  of  Exchequer  Chamber  held  that,  assuming  the  agent 
to  be  duly  authorized,  the  payment  to  him  was  a  payment  to  the 
plaintiff,  and  that  there  was  nothing  in  the  mode  of  payment 
which  rendered  the  application  of  any  other  rule  necessary. 

An  agent  to  whom  bills  of  lading  are  handed  for  the  purpose 
of  obtaining  possession  of  the  cargo  of  a  stranded  vessel  has  im- 
plied authority  to  bind  the  owner  by  an  agreement  to  pay,  on  con- 
dition of  the  cargo  being  given  up,  charges  for  which  there  is  a 
lien  on  the  cargo  (Q. 

Authority  may,  of  course,  be  inferred  from  conduct 

A  broker  who  acted  for  the  plaintiff  made  a  contract  for  the 
sale  of  goods  to  the  defendant.  He  sent  a  note  to  each  party,  but 
signed  only  that  which  was  sent  to  the  seller.  The  contract  was 
entered  in  his  book  and  duly  signed.  The  defendant  kept  the 
note  which  was  sent  to  him,  and  made  no  objection  until 
*called  upon  to  accept  the  goods.  The  court  held  that  the  [118*] 
conduct  of  the  defendant  amounted  to  an  admission  that 
the  broker  had  authority  to  make  the  contract  for  him  (m). 

An  anthority  to  commit  a  breach  of  duty  will  not  be  implied;^ 
for  instance,  an  agent  has  no  implied  authority  to  assign  to  others 
the  exercise  of  a  discretion.^  Accordingly,  a  provision  in  tlie  deed 
of  settlement  of  a  joint-stock  company,  authorizing  the  directors 
to  borrow  on  the  security  of  the  funds  or  property  of  the  com- 
pany, and  to  cause  the  funds  or  property,  or  property  on  the  secu- 
rity of  "which  any  sums  should  be  borrowed,  to  be  assigned  by 
way  of  mortgage,  does  not  authorize  the  directors  to  mortgage 
future  calls,  which  were,  by  the  deed  of  settlement,  to  be  made 
when  it  appeared  necessary  or  expedient  to  the  directors  (n). 
**The  directors,"  said  Lord  Justice  Turner,  "are  bound,  before 
they  make  a  call,  to  exercise  their  discretion  upon  the  question 
whether  the  call  should  or  should  not  be  made;  and  how  can  it 
be  possible  that  they  can  assign  calls,  which  are  to  be  made  by 

(0  mngBtoii  y.  Wendt,  L.  R.,  1  Q.  B.  >  See  ante,  pp.  36, 113. 

Biv.  367.  '  See  ante,  p.  42. 

(m)  Thompaon  v.  Gardiner,  L.  B.,  1  (n)  Ex  parte  Stanley,  Re  Britiah,  Ac 

C.  P.  Div.  777.  Society,  33  L.  J.,  Ch.  535. 

11 
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them  in  the  exerciBe  of  their  discretion,  as  part  of  the  property  or 
funds  of  the  company  ?  The  consequence  would  be  that  the  dis- 
cretion which  they  are  bound  to  exercise  would  be  wholly  defeated 
and  put  an  end  to."  "  My  opinion  is,"  said  Lord  Justice  Knight 
Bruce,  "  that  to  construe  the  deed  of  settlement  as  warranting 
such  an  assignment  as  that,  would  be  to  authorize  a  plain  breach 
of  trust,  and  authorize  an  act  inconsistent  with  the  continuance  of 
the  society,  and  inconsistent  probably  with  the  lawful  exercise  of 
the  powers  of  the  directors."  The  principle  upon  which  this  and 
similar  cases  were  decided  is,  that  calls  should  be  made  at  the  dis- 
cretion of  the  directors,  and  an  assignment  of  future  calls  pre- 
vented the  exercise  of  such  a  discretion  {o). 

An  authority  to  sell  and  transfer  stock, ''  when  the  funds  should 
be  at  85  per  cent,  or  above  that  price,"  does  not  allow  the  agent 
to  defer  selling  till  the  funds  should  reach  a  higher  price  than  85, 
but  the  agent  is  bound  to  sell  when  the  funds  reach  85.  Hence, 
when  a  mercantile  house  had  accepted  such  a  commission,  and 
had  not  sold  when  the  funds  reached  85,  it  was  held  that  the  firm 

had  made  the  stock  their  own  from  that  time  (jp). 
[119*]  *Vice-Chancellor  Hall  recently  dealt,  in  JIamer  v. 
Sharp  {q)y  with  the  question  of  the  authority  of  an  estate 
or  house  agent  to  enter  into  a  contract  for  the  sale  of  property. 
The  actual  question  raised  was  whether,  when  an  owner  of  an 
estate  puts  it  into  the  hands  of  an  agent  for  sale,  stating  a  price  for, 
and  giving  particulars  of,  the  property,  to  enable  him  to  inform 
intending  purchasers,  but  giving  no  instructions  as  to  the  absolute 
disposal,  and  none  as  to  the  title  of  the  property,  and  mentioning 
none  of  the  special  stipulations  —  which  it  might  be  proper  to 
insert  in  conditions  in  reference  to  the  title,  the  agent  is  authorized 
to  sign  a  contract  for  the  sale  of  the  property  for  the  price  stated 
in  the  instructions,  without  making  any  provisions  as  to  title. 
His  lordship  decided  the  question  in  the  negative,  and  expressed 
an  opinion  that  when  instructions  are  given  to  an  agent  to  find  a 
purchaser  of  landed  property,  but  no  instructions  as  to  the  condi- 
tions to  be  inserted  in  the  contract  as  to  title,  he  is  not  authorized 
to  sign  a  contract  on  the  part  of  the  vendor.^ 

(o)  In  re  Sankey  Brook  Coal  Co.,  L.  C.  C.  881. 

B.,  9  Ex.  721;  see  per  Field,  J.,  Haghes  (q)  L.  R.,  19  Eq.  103. 

V.  Trew,  86  L.  T.,  N.  S.  685.  » See  Short  v.  Millard,  ante,  p.  77. 

^    (p)  Bertram  t.  Godfray,  1  Enapp,  P.  In  Vanadav.  Hopkins,  1  J.  J.Mai'shf 
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An  agent  employed  to  pnrchase  has  no  anthoritj  to  bnj  his 
own  goods;  nor,  on  the  other  hand,  may  an  agent  employed  to 
sell  purchase  his  principal's  goods  for  himself.  A  principal  may 
either  repudiate  such  transactions  altogether,  or  he  may  adopt  and 
take  the  benefit  of  them  {r)}  Again,  an  authority  to  sell  for 
money  does  not  authorize  an  agent  to  barter  («).'  Nor  does  an 
authority  to  obtain  orders  for  goods  authorize  an  agent  to  receive 

285,  it  was  held  that  a  power  "  to  sell  '*  make  sale  of  real  estate  and  reoeive  the 

land,  implied  a  power  to  bind  the  prin-  purchase  money,  he  had  authority  to 

dpal  to  oonv^with  general  warranty,  execute  the  proper  instrument  (a  deed 

tmlees  there  were  restraining  words.  of  oonveyanoe  in  this  case)  required  by 

So,  in  Le  Roy  v.  Beard,  8  How.  451,  law  to  cany  the  sale  into  effect. 

it  was  held  that  a  power  of  attorney  *'  to  A  written  instrument  subscribed  by 

oontnct  for  the  sale  of,  and  to  sell  ...  the  owner  of  land,  authorizing  a  real 

the  land  .  .  «  on  such  terms  in  all  re-  estate  broker  to  sell  it  upon  certain 

spects  as  he  shall  deem  most  advanta-  terms  therein  specifically  set  forth,  and 

geoos,**  and  '*  to  execute  deeds  of  con*  an  agreement  to  purchase  the  property 

Teyanoe  neoessaiy  for  the   full   and  upon  those  terms  subscribed  by  a  pur- 

pofect  transfer  of  all  our  respective  chaser,  subsequently  written  across  the 

light,  title,  etc,  as  sufficiently  in  all  re-  face  of  the  paper  while  unrevoked  in 

spects  as  we  ourselves  could  do  person-  the  hands  of  the  broker,  do  not,  taken 

ally  in  the  premises,**  authorized  the  either  separately  or  together,  form  a 

attorney  to  convey  with  a  covenant  of  contract  for  the  sale  of  the  land  binding 

■eiztn.     A  similar  ruling  was  made  in  upon  the  owner;  nor  does  his  subse- 

Tsggart  y.  Stanbeny,  2  McLean,  543.  quent  parol  assent  to  the  terms  of  sale 

The  case  of  Nixon  v.  Hyserott,  5  John,  give  validity  to  the  trausaction.    Hay- 

58,  holds  the  oontnuy,  on  the  principle  dock  v.  Stow,  40  N.  T.  863. 

that  the  authority  should  be  stricUy  (r)  Bentley  v.  Craven,  18  Beav.  75. 

pursued.    See,  also,  Gibson  v.  Colt,  7  ^  See  this  subject  fully  oon8idered,post, 

John.  390,  where,  however,  the  property  pp.  262,  272. 

was  not  land  but  a  ship,  and  which  was  Authority  to  purchase  wheat  necessa- 

overruled  in  6  Hill,  336.    See,  also,  Du-  rily  implies  and  iucludes  authority  to 

pont  V.  Wertheman,  10  Cal.  854,  where  give  direction  as  to  its  delivery.    Owen 

it  is  said  that  a  power  "  to  sell  and  con-  v.  Brockschmidt,  54  Mo.  285. 

vey  "  property  is  special  and  must  be  («)  Guerreiro  v.  Peile,  3  B.&  Aid.  616. 

strictly  pursued.  'To  the  same  point  see  Trudo  v.  An- 

An  agent  to  sell  land  has  not,  mere-  derson,  10  Mich.  357;  Kent  v.  Bom- 

ly  as  such,  power  to  convey.    He  can  stein,  12  Allen,  342;  Lumpkin  v.  Wil- 

buid  his  principal  to  convey,  but  cannot  son,  5  Heisk.  55;   Wheeler  &  Wilson 

himself  convey,  unless   authorized  by  Manfg.  Co.  v.  Givan,  65  Mo.  89;  Victor 

power  of  attorney.    Therefore  a  deed  Sewing  Machine  Co.  v.  Heller,  44  Wis. 

cannot  be  demanded  of,  or  payment  265.    See,  also,  ante,  p.  117;  Stewart 

tendered  to,  a  mere  agent  to  seU.  Force  t.  Woodward,  50  Vt.  78. 

▼.  Dutcher,  18  N.  J.  Eq.  401.  In  Kent  y.  Bomstein,  supra,  it  was 

In  Valentine  v.  Piper,  22  Pick.  85,  held  that  where  one  is  simply  employed 

however,  it  was  held  that  under  a  letter  to  sell  goods  and  pay  over  to  lus  em- 

of  attorn^  authorizing  the  attorney  to  ployer  the  money  received  from  the 
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payment  for  tlieniy^  nor  does  an  authority  to  sell  at  a  particular 
place  anthorize  their  sale  elsewhere  (t);  nor,  agc^iQ)  does  an  author- 
ity to  sell  stock  authorize  an  agent  to  sell  on  credit  (t^);'  nor,  if 
the  authority  is  to  sell  and  transfer  for  the  principal,  will  it 

authorize  a  transfer  by  way  of  security  for  the  agent's  private 

debt  (»).•  An  authority  to  boy  for  ready  money  is  no  authority 
to  buy  on  credit  (y)/  nor  is  an  authority  to  receive  a  payment  in 

sales,  he  has  no  anthorify  to  exchange  a  sale  on  credit  was  within  the  range 

such  money  with  a  third  person;  and  of  hig  discretion,  if  snch  sale  was  made 

that,  if  he  does  so  and  receives  in  ex-  in  good  faith  and  was  in  aocordanca 

change  a  counterfeit  bill,  he  may  main-  <^th  the  course  of  trade  at  the  place 

tain  an  action  in  his  own  name  to  re-  where  the  sale  was  made.     Ma^  v. 

cover  back  the  mon^  paid  out  by  him  Mitchell,  5  Humph.  365.     Bee,  also, 

for  it,  and  it  is  not  necessary  before  Ruffin  v.  Mebane,  6  bed.   Eq.  507, 

bringing  suit  to  offer  to  return  the  ooun-  where  the  attorney  was  to  sell  to  the 

terfeib  bilL  best  advantage. 

^  An  authority  to  malce  a  contract  for  (x)  De  Bouchout  v.  Goldsmith,  5  Yes. 

another  is  not  sufBdent  to  anthorize  its  211. 

cancellation  or  surrender.    Stillwellv.  *An  authority  to  an  agent  to  sell 

Mut.  Life  Ins.  Co.  72  N.  Y.  385;  Stod-  goods  does  not  authorize  him  to  pledge 

dart  V.  Warren,  IT.  S.  G.  Ct.  N.  D.  DL  them.    Yoss  v.  Robertson,  46  Ala. 483; 

7  Reporter,  517.  Wheeler  &  Wilson  Manfg.  Go.  y.  Givan, 

Hius,  an  agent  for  a  oommetdal  65  Mo.  89.    See  post,  p.  123. 

house  who  travels  and  solicits  orders  for  So,  an  authority  to  sell  personal  prop- 

his  princii>al,  in  the  absence  of  proof,  erfy  for  the  owner's  benefit,  will  not 

will  not  be  presumed  to  have  authority  authorize  the  agent  to  sell  or  pledge  the 

to  rescind  his  contracts  and  take  back  property  to  his  own  creditorfor  his  own 

goods  furnished  by  the  house  for  which  debt     Parsons  v.  Webb,  8  Me.  38; 

he  is  agent,  when  they  prove  unsatisfac-  Wheeler  &  Wilson  Man^.  Go.  v.  Givan, 

tory  to  the  customer.    Diversy  v.  Kel-  65  Mo.  89;  Stewart  v.  Woodward,  50 

logg,  44  HI.  114.  Vt  78;  Holton  v.  Smith,  7  N.  H.  446; 

(t)  Catlin  V.  Bell,  4  Gamp.  188.  Yictor  Sewing  Machine  Go.  v.  Heller,  44 

{u)  Watshire  v.  Suns,  1  Gamp.  258.  Wis.  265. 

*Asa  general  rule,  an  agent  for  a  As  a  general  rule,  a  power  to  sell  and 

sale  must  sell  for  cash,  unless  he  has  an  convey  real  estate,  does  not  confer  power 

express  authority  to  seU  upon  credit,  to  mortgage,  and  a  mortgage  executed 

State  V.  Delafield,  8  Paige,  527  (public  under  a  power  of  attorney  to  sdl  and 

stocks  of  a  state).  convey,  is  void.    Morris  v.  Watson,  15 

But  an  authority  to  sell  on  credit  may  Minn.  212;  Wood  v.  Goodridge,  6  Gush, 

be  implied,   where  from  the  general  117;  Gaylord  v.  Stebbins,  4  £an.  42. 

usages  of  the  trade  in  which  the  agent  (y)  Show.  95;  Stubbings  v.  Heinti, 

is  employed,  it  is  the  custom  to  sell  on  1  Peake,  N.  P.  66. 

credit    State  v.  Delafield,  supra.    See  ^To  the  same  point,  see  Stoddard  v. 

poet,  p.  123.  McUwain,  7  Rich.  law,  525. 

Where  an  agent  was  authorized  to  A  mere  agency  to  buy  goods  does  not 

sell  personal  property  '*  for  the  best  imply  such  an  agency  as  authorizes  a 

price  he  could  gtst  and  return  the  p.o-  purchase  on  credit.    Berry  y.  Barnes* 

oeeds  '*  to  the  principal,  it  was  held  that  23  Ark.  411. 
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money  aa  authority  to  receive  a  bill  instead  {z)^  nor  is  an  author- 
ity to  act  as  scrivener  an  authority  to  agree  to  a  composition  {a\ 
but  a  duly  appointed  counsel  may  bind  a  client  by  consent  (&). 
Li  this  case  Lord  Eldon  observed  that  it  was  for  counsel 
to  consider  whether  he  was  authorized  to  ^consent,  and  [120^] 
not  for  the  court;  so,  too,  an  attorney  has  an  implied 
authority  to  enter  into  a  compromise  on  his  client's  behalf  (o),  and 
if  the  plaintiff  in  an  action  continues  the  authority  of  his  attorney 
after  judgment,  the  attorney  retains  the  power  to  bind  his  client 
by  a  compromise  ((Q.' 

With  respect  to  the  evidence  of  an  agent's  authority  to  sell 
goods  in  his  own  name,  it  has  been  decided  that  the  fact  that  a 
principal  has  entrusted  an  agent  with  the  possession  of  goods  for 
the  purpose  of  selling  them  is,  as  between  the  agent  and  third 
parties  buying  the  goods,  primd  facie  evidence  that  the  agent  is 
authorized  to  sell  them  in  his  own  name.  Hence,  if  the  court  is 
satisfied  that  no  limitation  of  the  agent's  authority  was  disclosed 
to  the  buyer,  a  set-off  of  a  debt  due  from  the  agent  is  a  good 

Nor  does  an  agency  for  baying  and  has  not  the  power  to  bind  the  dient  by 

Baling  gooda  for  the  principal  at  the  the  compromise  of  his  client's  daim  or 

principal's  store  authorize  an  agent  to  of  a  pending  action.    See  Preston  y. 

borrow  money  on  the  credit  of  the  prin-  Hill,  50  Cal.  43;  Spears  y.  Ledergerber, 

dpaL  Spoonerv.  Thompson,  48  Vt  259.  56  Mo.  465;  Walden  y.  Bolton,  55  id. 

Bat  one  who  oonstitates  another  his  405;  Maye  y.  Cogdell,  69  N.  C.  98; 

agent  with  fall  power  to  manage  his  Adams  y.  Roller,  85  Tex.  711;  Derwort 

mercantile  hoase  and  do  all  acts  apper-  y.  Soomer,  21  Conn.  245;   Holker  y. 

taining  to  his  business,  makes  himself  Parker,  7  Cianch,  486;  Shaw  y.  Eidder, 

liable  for  the  yalae  of  all  goods  pur-  2  How.  244;  Lewis  y.  Gamage,  1  Pick, 

chased  l^  the  agent  in  the  line  of  that  847;  Stokeley  y.  Robinson,  84  Penn.  St 

business.     Schmidt  y.  Sandel,  80  La.  818;  Barrett  y.  Third  Aye.  R.  R.  Co., 

Ann.  353.  45  N.  Y.  635;  Vail  y.  Jackson,  13  Vt 

(«)  Thorold  y.  Smith,  11  Mod.  p.  2;  314;  Abbie  y.  Rood,  6  McLean,  106; 

Ld.  Raym.  930.  Nolan  y.  Jackson,  16  111.  272;  Mar- 

'  See  ante,  p.  117.  bourg  y.  Smith,  11  Ean.  562;  Vickeiy 

{a)  2Vem.  127.  v.  McClellan,  61  III  811;  Melvin  y. 

{J>)  Mole  y.  Smith,  1  Jac.  &  W.  673.  Lamar  Ins.  Co.,  80  id.  446,  465;  Saleski 

(c)  Oiown  y.  Panott,  14  C.  B.,  N.  S.  y.  Boyd,  32  Ark.  74;  Pickett  y.  Mer- 

74;  Lush  Pr.  256;  Prestwich  y.  Pdey,  chants'  Nat  Bank,  id.  846.    See,  how- 

18  C.  B.,  N.  8.  806.  eyer,  contra.  Potter  y.  Parsons,  14  Iowa, 

(^  Butler  y.  Knight,  L.  R.,  2  Ex.  109.  286;  Wieland  y.  White,  109  Mass.  392; 

*  In  the  United  States,  the  weight  of  Holmes  y.  Rogers,  13  Cal.  191;  Rein- 

anthoiify  seems  to  be  that  an  attorney,  hold  y.  Alberti,  1  Binn.  469;  Christie  y. 

by  yirtoe  merely  of  his  retainer  as  such.  Sawyer,  44  N.  H.  298. 
ud  without  the  consent  of  his  dient. 
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defence  to  a  claim  by  the  principal  against  the  bnyer,  notwith- 
standing that  the  agent,  thongh  so  entrusted  with  the  goods,  was 
under  an  agreement  with  his  principal  not  to  sell  in  his  own 
name  {e)} 

It  may  be  laid  down  generally  that  the  incidental  authority 
flowing  from  the  original  authority  must  be  so  construed  as  not 
to  confer  a  power  different  in  kind  from  the  power  conferred  by 
that  original  authority.  In  order,  however,  to  apply  this  principle 
in  all  cases,  we  must  understand  that  in  the  original  authority 
here  referred  to  is  included  not  only  the  authority  conferred  by 
the  actual  terms  in  which  the  authority  is  given,  but  that  authority 
extended  and  modified  by  the  addition  of  all  these  powers  which 
are  by  law  implied  from  usage,  mode  of  dealing,  and  other  cir- 
cumstances of  a  like  character.'    Taking  the  word  authority  in 

(e)  Ex  parte  Dixon,  Re  Henley,  L.  R.,  pal,  and  after  a  certain  specified  date, 

4  Ch.  Div.  133;  46  L.  J.,  Bank.  20;  35  to  become  liable  for  the  payment  of  any 

L.  T.  Rep.,  N.  S.  644.  misold  goods  remaining  in  his  poeaes- 

'  See  poet,  p.  396.  sion,  does  not,  prior  to  that  date,  hold 

Plaintifis,  who  were  merchant  tailors  the  goods  onder  a  conditional  sale,  nor 

at  Concord,  N.  H.,  and  had  a  branch  can  a  purchaser  insist  upon  an  o&etof 

house  at  Montpelier,  sought  to  recover  any  claim  he  may  hold  against  the 

in  book  account  of  defendant,  a  physi-  agent.    Conable  y.  Lynch,  45  Iowa,  84. 

dan,  for  clothes,  etc,  deliyered  to  him  *The  following  cases,  in  addition  ta 

l^  C,  their  general  agent  at  Montpelier,  those  already  cited  in  tins  chapter,  are 

upon  the  understanding  between  C.  and  here  dted  as  examples  of  the  nature 

defendant,  that  the  goods  should  apply  and  limits  of  implied  authoriiy. 

upon  an  existing  indebtedness  from  C.  A  general  power  to  borrow  mon^, 

to  defendant  for  medical  attendance,  indudes  authority  to  give  to  the  lender 

defendant  believing  C.  had  an  interest  the  ordinary  securities  for  the  sum  bor- 

in  the  business  and  authority  so  to  dis-  rowed.    Hatch  v.  Goddington,  5  Otto, 

pose  of  the  goods:   H«2(2,  plaintiffs  hav-  48. 

ing  held  out  C.  as  their  general  agent  Where  the  owner  and  proprietor  of  a 
only,  that  defendant  was  bound  to  hotel  employs  another  as  his  agent  in 
measure  the  scope  of  his  authority,  and  and  about  the  hotel,  and  in  running  it, 
was  liable  upon  his  implied  promise  in  and  holds  such  person  out  as  manager 
this  form  of  action  for  the  value  of  the  of  the  house,  the  juiy  would  be  war- 
goods.  Stewart  v.  Woodward,  50  Yt  ranted,  in  an  action  against  the  owner 
78.  See,  also,  Wheeler  &  Wilson  for  meat  ordered  for  and  delivered  at  the 
Manfg.  Co.  y.  Qivan,  65  Mo.  89.  See  house,  in  finding  from  such  a  showini^ 
ante,  p.  119.  that  the  agent  had  authority  to  par- 

A  party  who  is  authorized  to  sell  chase  the  usual  and  necessary  supplies 

goods  for  another  under  a  written  con-  for  the  house,  and  to  bind  his  employer 

tract  not  recorded,  and  is  bound  by  the  in  making  such  purchases  on  credit, 

terms  thereof  to  turn  over  the  proceeds,  Beecher  v.  Venn,  35  Mich.  466. 

whether  in  cash  or  notes,  to  his  prind-  An  agent  having  authority  to  sell  and 


CHAP.   II.]         POWKBS  INCIDENT  TO  EVKBT  AUTHOKITT.  167 

this  sense,  it  would  be  found  that  any  act  of  the  agent  which  is 

not  of  a  like  kind  with  the  acts  sanctioned  bj  such  authority  iu 

deliTcr  Oireshing  machines,  under  oon-  Kan.  201;  Kennedy  y.  Oix)e  Co.  Nat. 

tract  givinfif  the  purchaser  the  right  to  Bank,  id.  59;    Minor    y.    Mechanics* 

tiy  the  machine  for  a  certain  length  of  Bank,  1  Pet.  46;    Frankfort  Bank   y. 

time,  and  stipulating  that,  if  it  fails  to  Johnson,  24  Me.  490;  Merchants*  Bank 

work  well,  it  is  to  be  returned,  has  au-  y.  State  Bank,  10  Wall.  t04;  Cooke  v. 

thont^,  while  a  machine  is  thus  on  trial,  State  Nat.  Bank,  52  N.  Y.  96;  Terkes 

to  waiYe  such  return.    Fitsinowsky  y.  y.  Nat.  Bank,  69  id.  382.    See  post, 

Beaxdslej,  37  Iowa,  9.  p.  138,  note. 

Where  an  order  for  a  plaster  bust  was  A  cashier  of  a  bank  has  no  authority 
procured  by  one  haYing  a  general  an-  to  certify  a  check  appearing  on  its  liace 
thority  to  solicit  orders,  but  none  to  not  to  have  been  drawn  in  the  nsual 
make  a  condition  that  the  person  order-  course  of  business  and  not  to  be  a  com- 
ing would  not  be  bound  to  take  the  bust  mercial  check  Dors^  y.  Abrams,  85 
unless  satisfied  with  it:    Held^  that  such  Penn.  St.  299. 

a  general  authority  would  seem,  in  the  Where  a  party  sends  another  to  get 

absence  of  any  limitation,  to  be  suffi-  certain  articles  for  use,    and  he  gets 

dent  to  authorize  such  agent  to  agree  up-  them,  the  latter  as  to  the  transaction 

on  such  terms;  but  that  if  the  authority  will  necessarily  be   the  agent  of  the 

was  not  sufficient,  the  result  would  be  former;  and  if  the  party  letting  the  ar- 

that  there  was  no  special  contract,  and  tides  go  informs  him  what  lus  charge  is 

as  the  per«on  ordering  the  bust  had  not  per  day  for  their  use,  being  about  a 

accepted  it,  there  was  no  sale  and  no  li-  matter  affecting  a  special  duty   with 

ability  on  his  part.    Zaleski  y.  Clark,  which  the  agent  is  intrusted,  if  the  ar- 

44  Conn.  218.  tides  are  retained,  the  principal  will  be 

Where  an  agent  is  employed  merely  bound  to  pay  such  price  even  though 

to  cany  out  and  perform  a  contract  al-  the   agent  does  not  communicate  the 

ready  made  by  his  prindpal,  he  is  not  terms  to  his  prindpal.    Sterling  Bridge 

authorized  to  change  the  contract  or  to  Co.  y.  Baker,  75  111.  139.    See  Farring- 

make  a  new  one.    Gerrish  y.  Maher,  70  ton  y.  Woodward,  82  Penn.  St.  259. 

IIL  470.  An  agent  at  Norwich  of  a  commission 

Managing  officers  of  corporations  haYe  merchant  in  New  York,  to  solicit  and 

power  to  employ  attorneys  and  counsd-  ship  to  the  commission  merchant  pro- 

lors,    without   express    delegations  of  duce  to  be  sold  by  him  on  commission, 

power  or  formal    resolutions   to  that  has  no  apparent  authority  to  guarantee 

effect.    Western  Bank  y.  Gilstrap,  45  to  persons  shipping  produce  to  the  com- 

Ho.  419;  Southgate  y.  Atlantic  &  P.  R.  mission  nierchant  the  price  it  will  bring, 

R.  Co.  61  id.  89;  American  Ins.  Co.  y.  so  as  to  bind  his  prindpal.    Quinn  y. 

Oakley,  9  Paige,  496.  Carr,  6  Thomp.  &  C.  402;  S.  C,  4  Hun, 

As  a  rule,  the  officers  of  a  bank  are  259. 

held  out  to  the  public  as  having  author-  From  the  mere  fact  that  an  agent 

ity  to  act  according  to  the  usage  and  employed  to  sell  goods  and  having  in 

coarse  of  busmess  of  such  institutions,  his  possession  a  horse  and  wagon  of  his 

and  their  acts  within  the  scope  of  their  prindpal,  and  also  the  goods  offered  for 

authority,  bind  the  bank  in  favor  of  sale,  puts  up  at  a  hotel,  the  law  will  not 

persons  having  no  knowledge  to  the  presume  a  contract  by  the  prindpal  to 

contrary.    Rich  v.  State  Nat  Bank,  18  pay  the  hotel  keeper  for  the  board  and 
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the  wider  sense  of  the  term,  is  beyond  the  scope  of  the  agent's 
authority.* 

lodging  of  the  agent  and  the  keeping       Arequertbya  prindpal  to  hisoom- 
ofthehone.  Sampson  v.  Singer  Man^.  miasion  merchant  to  buy  com  tofillthe 
Co.,  5  Rich.  (S.  C.)  465;    Grover   &  balance  of  a  quantity  of  com  which  the 
Baker  Sewing  Machine  Co.  v.  Pdhe-  former  had  contracted  to  sell  to  a  third 
mns,  84  Mich.  247.  person,  does  not  authorize  the  commis- 
Where  it  appeared  that  the  amount  sion  meichant  to  pay  money  to  the 
of  sales  in  the  plaintifT's  business  in  purchaser  to  discharge  the  obligation  of 
New  York  of  manufacturing,  advertis-  the  seller,  it  not  appearing  that  the  com 
ing  and  selling  patent  medicines  com-  was  deliverable  under  the  contract  at 
pounded  by  him  did  not  exceed  $50,000  the  time  the  money  was  so  paid.  Good- 
per  annum,  and  the  agent  was  author-  man  ▼.  Meiisd,  53  Ind.  11. 
ized  to  do  whatever  was  requisite  and  Where  an  agent  is  placed  in  poases- 
neoessaiy  to  be  done  in  and  about  that  gi<m  of  real  estate  by  the  owner  as  ten- 
business,  as  fully  as  the  plaintiff  might  ant,  to  hold  possession  of  the  property, 
do  in  case  he  was  pemonally  present:  guch  tenant  cannot  affect  the  rights  of 
Held,  that  it  was  not  within  the  appar-  his  landlord  by  attornment,  or  by  an 
ent  scope  of  such  agent's  authority  to  en-  agreement  to  attom   to   a  stranger, 
ter  into  contracts  for  advertising  plaint-  McNamee  v.  Relf,  52  Miss.  426. 
ir  s  business  in  Mexico,  the  West  Indies,  a  mere  book-keeper,  who  has  no  au- 
and  South  America,  at  an  expense  of  thoriiy  to  receive  an  overdue  premium 
over  $130,000  a  year.      Holloway    v.  on  aforfeited  poUcy,  and  who  had  never 
Stephens,  2  Thomp.  &  C.  562.  do^e  so  except  under  instructions  from 
i    AutJiority  given  by  a  city  counca  to  a  tiie  secretary,  can  not  bind  the  company 
committee  thereof  on  a  petition  for  a  by  so  doing.    Nashville  life  Ins.  Co.  v. 
hydrant  to  be  attached  to  a  certain  line  Ewing,  58  Tenn.  905. 
of  pipes,  to  purchase  the  pipes,  does  not  One  who  manages  a  farm  for  another, 
authorize  the  committee  to  agree  in  be-  ^^  autiiority  to  purchase  mules,  im- 
half  of  the  aty  to  maintain  the  hydrant  plements  and  supplies  for  tJie  farm,  is 
T^tor  V.  City  of  Worcester,  123  Mass.  not  tiiereby  autiiorized  to  buy  goods  lor 

'  the  laborers  on  the  farm.    Carter  v. 

A  general  authority  given  a  person  to  Bumham,  81  Ark.  212.    See  further,  as 

manage  property  for  another,  does  not  to  the  lack  of  authority  of  a  manager 

authorize  the   employment  of  counsel  ^f  a  plantation  to  contract  debta  on  his 

by  the  agent  m  a  case  concerning  some  employer's  credit,  Meyer  v.  Baldwin, 

other  person's  property,  notwithstand-  52  jfjgg   263 

ing  the  legal  questions  involved  therein  ^^  agency'to  receive  certam  articles, 

imght,  as  apreoedent,  affect  somelegal  is  no  evidence  of  an  agenc^y  to  dispense 

nfi^ts  of  his  pnncipai  to  other  property  ^th   tiie  deUvery   of   such    artides. 

not  mvolved  m  tiie  contiroversy.    Peny  Boyett  v.  Braswell,  72  N.  C.  260. 

V.Jones,  18  Kan.  552.  »Seenote2,  supra. 
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IMPLIED  AUTHORITY  OP  PARTICULAR  CLASSES  OF  AGENTS. 

Sect*  1.  Implied  Authority  of  Auctioneezs. 
2.  Implied  Authority  of  Brokers. 
8.  Implied  Authority  of  Factors. 

4.  Implied  Authority  of  Masters  of  Ships. 

5.  Implied  Authority  of  PartueiB. 

6.  Implied  Authority  of  SolidtorB. 

Sect.  1.  —  The  Authority  of  Auctioneers. 

As  a  mie,  one  of  two  contracting  parties  cannot  act  as  agent  for 
the  other,  but  in  sales  by  auction  the  auctioneer  is  considered  to 
be  agent  of  both  parties,  so  as  to  bind  either  the  buyer  or  seller 
by  his  memoraDdum.^ 

'An  auctioneer  is  the  agent  of  the  the  seller  himself  standing  by  and  do- 

porchaaer  of  either  lands  or  goods  at  ing  eveiything  except  simply  cxying  the 

aucfcioD,  to  sign  a  contract  for  him  as  bids,  this  is  not  such  a  sale  by  an  auc- 

the  highest  bidder;  and  his  writing  the  tioneer  as  to  give  his  memorandum  the 

name  of  the  purchaser  on  the  memoran-  effect  of  constituting  a  contract     In 

dam  of  sale,  immediately  on  receiving  such  case,  the  crier  is  merely  an  agent, 

the  bid,  and  knocking  down  the  ham-  with  no  other  authority  than  that  of 

mer,  is  a  sufficient  signing  of  the  con-  securing  bids  and  reporting  the  result 

tract  within  the  statute.    Davis  ▼.  Rob-  to  the  seller.   Adams  v.  Scales,  57  Tenn. 

ertson,  1  Mills*  Const.  71;  Morton  v.  337. 

Dean,  13  Met.  385;  Pike  v.  Balch,  38       In  assumpsit  by  an  auctioneer  against 

Me.  302,  «^11;  McComb  v.  Wright,  4  a  purchaser,  for  goods  sold,  an  entiy  in 

Johns.  Oh.  659;  Pugh  v.  Chisseldine,  the  sales  book  by  the  auctioneer's  cleric, 

11  Ohio,  109;  Johnson  v.  Buck,  35  N.  J.  who  attended  the  sale,  and  as  each  lot 

Law,  338;  Burke  v.  Haley,  2  Gilm.  614;  was  knocked  down,  named  the  pur- 

Haxt  y.  Woods,  7  Blackf.  568;  Adams  chaser  aloud,  and,  on  a  sign  of  assent 

T.  McMillan*  7  Port.  73;  Smith  v.  Jones,  from  him,  made  a  note  accordingly  in 

7  Leigh,  165;   Inhabitants  of  Alna  v.  the  book,  is  a  memorandum  in  writing 

Plummer,  4  Me.  258;  O'Donnell  v.  Lee-  by  an  agent  lawfully  authorized  within 

man,  43  id.  160;  Episcopal  Church  of  Sec  17  of  the  Statute  of  Frauds.    For 

Macon  V.  WQey,  2  Hill  Ch.  58i;  S.  C.  the  derk  is  not  identified  with  the  anc- 

Ril^  Ch.  156.  tioneer,  who  sues,  and  in  the  busine&s 

But  when  the  seller  is  himself  present,  which   he   performs,  of  entering  the 

directing  and  contracting  the  sale,  and  names,  etc.,  he  is  impliedly  authorized 

engages  a  crier  simply  to  cry  the  prop-  by  the  persons  attending  the  sale  to  be 

eriy  and  knock  it  off  to  the  best  bidder,  their  agent.    Bird  v.  Boulter,  4  B.  & 
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An  auctioneer  has  a  possession  conpled  with  an  interest  in  goods 
which  he  is  employed  to  sell;  not  a  bare  custody,  like  a  servant 
or  shopman.  There  is  no  difference  whether  the  sale  be  on  the 
premises  of  the  owner  or  in  a  public  auction  room.  The  auctioneer 
has  also  a  special  property  in  such  goods,  with  a  lien  for  the 
charges  of  sale,  commission,  and  the  auction  duty  (a).  The  cata- 
logue and  conditions  may  afford  evidence  that  he  has  contracted 
])er8onally,  and  so  be  liable  for  non-delivery  of  goods  and  the 
like  (&).  A  bidding  may  be  withdrawn  at  any  time  before  the  lot 
is  knocked  down  (c)} 

An  auctioneer  has  implied  authority  — 

Ad.  443;  Cathcort  ▼.  Eeimagfaan,  5  paraneoos  with  the  sale.    It  cannot  be 

Strobh.  Law,  129.  made  afterwards,  fur  the  moment  the 

In  Smith  ▼.  Jones,  7  Leigh,  16(5,  and  sale  is  over  the  aactioneer  is  no  bnger 

Alna  V.  Plummer,  4  Me.  258,  the  court  the  agent  of  both  parties,  but  of  the 

laid  down  the  proposition  more  broadly,  seller  only.    Mews  v.  Carr,  1  H.  &  N. 

that  it  iB  the  same  whether  the  note  or  484;  Horton  v.  McCarty,  53  Me.  394. 

entry  is  made  by  the  auctioneer  or  his  See,  also,  Sykes  y.  Giles,  post,  122. 

derk,  if  it  is  made  in  the  presence  of  So,  till  the  hammer  goes  down,  the 

the  parties  and  of  the  auctioneer.  aactioneer  is  exclusively  the  agent  of 

See,  also,  ante,  p.  43;  Gill  t.  Bick-  the  vendor.     Warlow  t.  Harrison,  1 

nell  2  Gush.  355,  358.  £11.  &  £U.  295. 

The  mere  putting  down  the  name  of  (a)  Williams  y.  Millington,  1  H.  BL 

a  bidder  is  not,  however,  a  sufficient  81,  84,  85. 

memorandum  in  writing,  unless  it  is  (Jb)  Woolfe  v.  Home,  2  Q.  B.  Div.  855. 

under  a  caption  stating  the   subject  (c)  Warlow  v.  Harrison,  27  K  J.,  Q. 

matter  and  terms  of  the  sale;  or  on  the  B.  18. 

catalogue,  advertisement,  or  written  or  '  To  the  same  point,  see  Payne  v. 

printed  conditions  of  sale;  or  so  defi-  Gave,  3  Term,  148. 

nitely  referring  thereto  as  to  make  the  Assignees  in  bankruptcy  who  have 

paper  referred  to  a  part  of  the  memo-  employed  an  auctioner  to  make  sale  of 

randum.    Morton  v.  Dean,  13  Met.  385;  the  assets  of  the  estate,  and  have  put 

Gill  V.  Bicknell,  2  Gush.  355,  359;  Hor-  him  in  charge,  must  be  undeistood  as 

ton  V.  McGarty,  53  Me.  394.  authorizing  him  to  speak  for  them;  and 

A  verbal  authority  to  an  auctioneer  to  when  he  accepts  a  bid  and  kno(^  down 

sell  lands  h  sufficient.    Tourt  v.  Hop-  the  property,   a  bargain    is     dosed, 

kins,  24  111.  326.  When,  at  such  a  sale,  the  bids  are  un- 

A  guardian,  however,  who  acts  as  derstood  by  the  bystanders  and  by  the 

auctioneer  in  selling  land  of  his  ward,  auctioneer  when  he  accepts  them,  the 

under  license  of  court,  is  not  authorized  fact  that  the  assignees  are  present,  and 

to  sign  a  memorandum  in  writing  for  through   an   alteration    misapprehend 

the  purchaser  to  take  the  case  out  of  them,  does  not  render  the  sale  inefiect- 

the  statute.    Bent  v.  Gobb,  9  Gray,  397.  ual,  and  is  no  excuse  for  refusing  to 

The  memorandum  of  the  auctioneer,  cany  them  out.    Ives  v.  Tcegenti  29 

to  bind  the  purchaser,  must  be  cotem-  Mich.  390. 
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(a.)  To  prescribe  the  rules  of  bidding  and  the  terms  of  sale  {d): 
(b.)  To  bind  his  principal  bj  his  declarations  made  at  the 

time  of  sale,  provided  such  declarations  are  consistent 

with  the  written  conditions  {e):^ 
(c)  To  sue  the  buyer  in  his  own  name  (/):' 
*But  he  has  no  implied  authority  —  [122*] 

(a.)   To  receive  the  purchase-money  for  land  sold  by 

him(^):« 

id)  Paley,  by  Uoyd,  257;  Stoiy  on  Titles  (4th  ed.)»  51,  65,  442,  note,  and 

Agency,  §107.  cases  dted. 

(e)  Ibid.;  Gonnis  v.  Enhart,  1  H.  Bl.  (/)  Stoiy  on  Agency,  ibid.,  and  cases 

289.  cited. 

'Where  a  honse  and  Iqt  are  sold  at  'To  the  same  point,  see  Holse  t. 

auction,  after  advertisement,  the  vendor  Young,  16  Johns.  1 ;  Mintum  t.  Main, 

is  not  boand  by  representatioiui  made  7  N.  Y.  220;  Beller  y.  Black,  19  Ark. 

by  the  autioneer  on  the  stand,  unless  566;  Tyler  t.  Freeman,  3  Cush.  261, 

they  are  ratified  by  the  vendor,  the  ad-  where  it  was  held  that  an  auctioneer 

Tertiaement  being  the  only  representa-  who,  as  the  agent  of  the  owner,  sells 

tion  by  which  he  is  bound.    Poree  r.  and  delivers  goods  on  a  condition  which 

Bonneval,  6  La.  Ann.  386;  Lay  ton  v.  is  not  complied  with,  may  maintain  re- 

Hennen,  3  id.  1,  and  cases  there  cited;  plevin  therefor.     The  above  cases  all 

Wright  V.  Deklyne,  Pet.  C.  C.  199.  related  to  personalty,  but  in  Thompson 

See,  however,  Rankin  v.  Matthews,  7  v.  Kelly,  101  Mass.  291,  it  was  held  that 

Ired.  Law,  286;  Satterfield  v.  Smith,  an  auctioneer   employed   to   sell  real 

11  id.  60,  where  it  was  held  that  the  estate,  on  terms  which  contemplate  the 

advertisement  or  written  terms  of  sale  payment  of  a  deposit  into  his  hands  by 

may  be  explained,  added  to  or  varied,  the  buyer,  at  the  time  of  the  auction 

by  what  is  said  by  the  auctioneer  at  the  and  before  the  completion  of  the  sale  by 

time  of  sale.  the  delivery  of  the  deed,  may  sue  for 

In  The  Monte   AUegre,  9  Wheat,  such  deposit  in  his  own  name,  when- 

647,  Thompson,  J.,  lays  down  the  rule  ever  an  action  for  it  separate  from  the 

that  "sales  at  auction,  in  the  usual  other  purchase   money   may   become 

mode,  are  never  understood  to  be  ao-  needful. 

companied  by  a  warranty.    Auctioneers  See,  also,  Bleecker  v.  Franklin,  2  E. 

are  special  agents,  and  have  only  an-  D.  Smith,  93. 

thority  to  sell,  and  not  to  warrant,  un-  (g)  Sykes  v.  Giles,  5  M.  &  W.  645. 

less  specially  instructed  so  to  do."    An  'In Sykes  v.  Giles,  cited  by  the  author, 

auctioneer  may,  however,  be  held  liable  by  the  conditions  of  the  sale  the  vendee 

for  his  own  wsxranty  or  false  and  fraud-  was  to  pay  a  deposit  of  ten  per  cent, 

ulent  representations.     Dent   v.  Mc-  and  the  remainder  at  a  certain  date 

Grath,  3  Bush,  174.  thereafter,  and  it  was  held,  that  as  soon 

At  judicial  sales  and  sales  for  taxes,  as  the  sale  had  taken  place  and  the  de- 
the  maxim  caveat  emptor  apphes,  and  posit  money  paid,  the  authority  of  the 
no  warranty  can  be  implied.  Yates  v.  auctioneer  was  at  an  end,  and,  there- 
Bond,  2  McCord,  382;  Bashore  v.  Whis-  fore,  that  he  had  no  authoriiy  to  make 
kr,  3  Watts,  490;  Blackwell  on  Tax  any  contract  for  the  payment  of  the  re- 
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(b.)  To  employ  another  person  to  Bell  the  property  intrasted 

to  him  (A):* 
(c)  To  aell  on  credit  (t):  * 
((L)  To  allow  the  contract  to  be  rescinded  {k)i^ 
(e.)  To  sell  by  private  contract  (2).    It  is  no  ezcnse  that  he 

has  acted  without  fraud,  and  obtained  a  larger  sum 

than  the  price  fixed  (m): 
(1)  To  buy  property  which  he  is  commissioned  to  sell  (n).^ 

Sect.  3.  —  2%e  Authority  of  Broken. 

A  broker  has  implied  authority  — 

(a.)  To  sign  the  bought  and  sold  note,  and  so  bind  both  par- 
ties (<?):* 

(b.)  To  sell  on  credit  in  the  absence  of  a  usage  to  the  con- 
trary (p): 

mainder;  aad  tliat  even  if  he  had  aa-  license,  to  another.   Stone  v.llie  Staie. 
fhority,  the  payment  required  would  12  Mo.  400;  Commonwealth  v.  Ham- 
have  been  a  payment  in  cash  and  not  den,  19  Pick.  482. 
by  a  bill  of  exchange,  as  was  the  fact  He  may,  however,  empby  aU  neoea- 

See,  also,  'Williams  v.  Evans,  L.  R.,  1  saiy  derks  and  servants,  and   relieve 

Q.  B.  352,  where  it  was  held  that  an  himself  by  employing  othen  to  nae  the 

flMictioneer,  who  is  authorized  to  sell  hammer  and  make  the  ontczy.     But 

goods  on  the  condition  that  the  pur-  this  should  be  done  under  his  immediate 

chasers   shall  pay  a  deposit  at  once  direction  and  supervision.     Comnfton- 

and  the  remainder  of  the  purchase  wealth  v.  Haznden,  supra;   Poiee  v. 

money  to  the  anctioneeron  or  beforethe  Bonneval,  6  La.  Ann.  386.    See  ante, 

deliveiy  of  the  goods,  has  no  authority  p.  38  et  seq. 

to  receive  payment  by  abill  of  exchange,  (•)  Williams  v.  Millington,  1  H.  BL 

and  that  such  payment  could  not  dis-  31. 

charge  the  purchaser.  'See  Townea  t.  Bnxdiett,  12  Leigfa, 

See,  however,  Finkney  v.  Hagadom,  173. 

1  Dner,  90,  where  it  was  held  that»  (Jc)  Nelson  v.  Aldridge,  2  StaiiL  43S. 

where  the  terms  of  sale  provided  that  'Boinest  v.  Leignes,  2  Ridi.  law,  464. 

10  per  cent  of  the  purchase  money  (Q  Wilkes  v.  Ellis,  2H.  BL  555. 

should  be  paid  on  the  day  of  sale,  the  («»)  Daniels  v.  Adams,  Amb.  495. 

auctioneer's  authority  was  not  limited  ^  See  post,  p.  272. 

to  receiving  it  on  that  day,  unless  pre-  (n)  See  Tate  v.  WilliamaoD,  L.  Bep., 

viousLy  prohibited  by  the  seller.  2  Ch.  55. 

See  ante,  p.  121,  note  1.  (o)  Farton  v.  CrofiB,  16  C.  B.,  N.  S. 

{h)  Blore   V.   Sutton,   3   Mer.  237;  11. 

Coles  V.  Treoothick,  9  Yes.  jun.  254.  »Saladin  v.  Ifitdiell,  45  UL  79. 

*  An  auctioneer  can  not  delegate  the  (p)  Boorman  v.  Biown,  3  Q.  B.  511; 

anthority  which   he  acquiiea  by  his  Wiltriiire  v.  Sima,  1  Camp.  258. 
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(c)  To  adjust  a  policy  if  employed  to  subscribe  it  {£)} 
The  authorities  are  conclusive  to  show  that  a  broker  acting  for 
one  of  the  contracting  parties,  making  a  contract  for  the  other,  is 
not  authorized  by  both  to  bind  both; '  but  the  broker  who  makes 
a  contract  for  one  may  be  authorized  by  that  person  to  make  and 
sign  a  memorandum  of  the  contract,  and  the  signed  entry  in  the 
broker's  book  is  a  sufficient  memorandum  of  the  bargain  to  sat« 
istj  the  Statute  of  Frauds  (r).' 
A  broker  has  no  implied  authority  — 
(a.)  To  buy  or  sell  in  his  own  name  («).^    The  case  of  an  in- 
surance broker  is  an  exception  to  this  rule;  he  need 
not  even  state  that  he  contracts  as  a  broker  {t). 
(b.)  To  receive  payment  for  goods  sold  for  his  prin- 
cipal (uy    *Bxkt  an  insurance  broker  has  au-  [123^] 

(q)  RichardsQii  v.  Anderaon,  1  Camp.  The  right  of  the  broker  to  make  a  sale 

43»  note  (a).  for  and  in  the  name  of  another,  does  not 

'See  ante,  p.  115.  indude  the  right  to  rescind  the  same 

'  See  ante,  p.  14,  and  note;  poet,  p.  without  the  knowledge  or  consent  of  his 

835.  principal,  nnleas  the  commercial  usage 

(r)  Thompson  v.  Gaxdiner,  L.  B.,  1  was  such  at  the  place  where  the  sale 

G.  P.  Div.  777.  was  made.    Saladin  y.  Mitchell,  snpra. 

*SeeCV)dd]ngtany.  Goddacd,16(hay,  A  merchandise  broker  can  have  no 
496,  whereanentiyof  aoontractof  sale  implied  authority,  from  the  nsage  of 
and  purchase  made  l^  a  broker  in  his  trade,  to  warrant  goods  sold  by  him  to 
htxkB  in  the  regolar  ooozae  of  his  bosi-  be  of  merchantable  quality;  and  evi- 
mem,  which  stated  the  date,  the  full  denoe  to  prove  such  usage  is  inadmissi- 
names  ol  both  parties  connected  by  the  ble;  and  a  memorandum  made  by  such 
wocd  "to  "  in  this  form:  "  W.  W.  G.  broker  of  a  contract  forthesaleof  goods 
to  T.  B.  C  &  Co.,"  a  full  description  of  is  invalid  and  inadmissible  in  evidence, 
'the  goods  sold  and  the  terms  of  the  bar*  if  he  has  inserted  therein,  without  ex- 
gain,  although  not  subscribed  by  any  press  authority,  a  waxianty  by  the  seller 
one,  was  a  sufficient  memorandum  in  that  they  axe  of  merchantable  quality. 
writing  within  the  Statute  of  Frauds.  Dodd  v.  Farlow,  11  Allen,  426. 

A  bioker  employed  to  sell  lands  has  (t)  De  Yignier  v.  Swanson,  1  B.  &  P. 

no  im^ed  authority  to  sign  a  contract  346,  note  (6). 

ol  sale  in  behalf  of  his  principal.  Morris  (m)  Campbell  v.  Hassell,  1  Stark.  288. 

T.  Ruddy,  20  K.  J.  Eq.  286;  Coleman  *  Graham  v.  Duckwall,  8  Bush,  12; 

T.  Ganigues,  18  Barb.  60;  Glentworth  Gallup  v.  Lederer,  supra;   Bassett  ▼. 

T.  Luther,  21  id.  145;  Roach  v.  Coe,  1  Lederer,  8  Thomp.  &  C.  671;  S.  C,  1 

£.  D.  Smitii,  175.  Hun,  274;  Saladm  v.  Mitchell,  45  lU. 

(t)  Baring  y.  Corrie,  2  B.  &  Aid.  137.  79,  84;  Higgins  v.  Moore,  84  N.  Y.  417. 

^Gallup V.  Lederer,  SThomp.  &  C.  510;  See  ante,  p.  117,  and  note;  also  Evans 

S.  C,  1  Hun,  282;  Saladin  v.  Mitchell,  v.  Wahi,  71  Penn.  St.  69. 

45  m,  79;  Graham  ▼.  Duckwall,  8  Bush,  A  local  usage  in  New  York,  albwing 

12.    See  ante,  p.  3.  brokers  to  receive  payment  for  grain  sold 
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thority  to  receive  payment  of    any   I088  that  may 

occur  on  a  policy  effected  by  liim,  if  tiie  instrument 

remains  in  his  lands  (x): 
(c)  To  make  freight  under  a  charter-party  entered  into  by 

him  for  his  principal,  payable  to  himself  (y)  : 
(d.)  To  delegate  his  authority  (2):* 

(e.)  To  pay  losses  for  the  underwriters  who  employ  him  (a), 
(f )  [To  bind  his  principal  by  a  submission  to  arbitration.]  ^ 

Sect.  8.  —  The  AiUharity  of  JFactors. 

A  factor  has  implied  authority — 
(a.)  To  sell  in  his  own  name  (J):  • 

by  them,  when  the  seller  resides  oat  of  tenns  is  restricted,  if  he  has  drawn 

the  city,  is  not  admissible  in  evidence  against  the  consignment  before  the  in- 

for  the  purpose  of  establishing  aathonty  stractions  are  given,  and  he  cannot  in 

in  the  broker  to  receive  such  payment  that  case  control  the  factor  as  to  time 

Higgins  V.  Morse,  supra.  of  sale  or  price,  nnless  he  pays  the  &c* 

(r)  Shoe  v.  Clarkscm,  12  East,  507.  tor  for  the  advances  made  or  the  liabili- 

(y)  Walshe  v.  Provan,  8  Ex.  843.  ties  incurred.    The  &ctor  has  by  sndi 

(iv)  Henderson  v.  Barnwell,  1  Y.  &  advances  or  liabilities  acquired  a  qiedal 

Jer.  387.  property,  and  may  sell  so  much  as  will 

'  See  ante,  p.  40.  reimburse  him.    Cotton  v.  Hiller,  supra; 

(a)Bellv.  Aul^jo,  4Doug.  48.  Weed  v.  Adams,  37  Conn.  378;  Brown 

^Ingraham  v.  Whitmore,  75  HL  24.  y.  MoGran,  14  Pet  479;  Moon^  t. 

See  ante,  p.  115.  Musser,  45  Ind.  115. 
(6)  Baring  V.  Come,  2B.  &  Aid.  137.       This  right  of  the  factor  to  sell  is,  how- 

*  Graham  v.  Duckwall,  8  Bush,  12.  ever,  limited  to  the  protection  of  his 

Hie  nature  and  extent  of  a  foctor*s  own  interest  in  the  property,  and  if  he 

power  to  sell  or  dispose  of  goods  in-  sells  more  than  is  neoessaiy  for  that  pnr- 

trasted  to  him,  must  be  determined  by  pose,  contrary  to  the  orders  of  his  pzin- 

the  law  of  the  place  where  the  sale  or  dpal,  he  is  liable  for  the  loss  incurred, 

contract  of  disposition  is  made.    Frank  Weed  v.  Adorns,  supra. 
T.  Jenkins,  22  Ohio  St  597.  Where  a  factor  has  been  induced  by 

A  general  consignment  to  a  factor  fraud  to  part  with  the  goods  of  his  prin- 

imports  an  authority  to  sell  according  dpal  to  an  insolvent  purchaser,  who, 

to  the  usages  of  trade.    But  the  con-  before  discovery  of  the  fraud,  has  placed 

signor  may,  at  the  time  of  the  ship-  them  in  such  a  condition  that  it  is  diffi- 

ment  or  afterwards,  if  before  the  sale,  cult,  if  not  impossible,  to  follow  them, 

impose  terms  as  to  time  and  price,  to  and  the  factor,  acting  in  good  faith, 

which  the  fector  must  conform.    Cotton  takes  security  for  the  price  of  the  goods, 

T.  Hiller,  52  Miss.  7;  Van  Alan  v.  Van-  and  thus  affirms  the  sale,  he  is  acting 

derpool,  6  John.  70;  Goodenow  v.  Tyler,  within  the  scope  of  his  powers,  and  his 

7  Moss.  36.  principal   will  be   bound.     Joslin  v. 

But  the  right  of  the  owner  to  impose  Cowee,  52  N.  Y.  90. 


CHAP,  in.]       lUPLIED  AUTHOEIXr  OF  AGENTS.  175 

(b.)  To  sell  upon  reasonable  credit  (o):* 

(c)  To  warrant  (rf):* 

(d.)  To  receive  payment  and  give  receipts  (e):^ 

(e.)  To  ensure  consignments  on  behalf  of  his  principal  (/). 
Probably  he  may  insure  in  his  own  name  (y).* 
Circumstances  may  occur  under  which  the  factor  will  be  justi- 
fied in  effecting  an  insurance  on  cargo  consigned  by  his  principal 

Emergencies  may  arise  in  which  an  James  v.  McCredie,  1  Bay  294;  Byrne 

agent  or  a  factor  may,  from  the  neces-  ▼.  Schwing,  6  B.  Mpn.  201.    See  ante, 

nties  of  the  caae,  be  justified  in  assam-  p.  119;  also,  Clark  ▼.  Van  Northwick,  I 

ing  extraordinary  powers,  and  his  acts  Pick.  843. 

fairly  done  nnder  such  ciicamstances  An  order  to  a  commission  merchant 

bind  the  principal.    Acts  done  in  the  to  sell  at  once,  accepting  a  certain  offer, 

lama  fide  efforts  to  save  perishing  prop-  will  not  authorise  him  to  sell  upon  credit 

erty  (heated  grain  in  this  case),  come  to  a  party  known  to  him  to  be  icrespon- 

within  the  rule.    Jervis  t.  Hoyt,  2  Hun,  sible,  and  he  is  not  liable  if  the  goods 

637;  S.  C.  5  Thomp.  k  C  199;  Green-  depreciate  upon  his  hands  before  a  sale 

leaf  y.  Moody,  13  Allen,  863.    See,  also,  can  be  effected.    Durant  ▼.  Fish,  40 

Foeter  ▼.  Smith,  2  Cold.  474;  Goodwil-  Iowa,  559. 

Jie  V.  McCarthy,  45  III.  186;  Dusar  v.  {d)  Pickering  7.  Rusk,  15  East,  38, 

Perit,  4  Binn.  861;  James  y.  Boigeois,  45,  per  Bailey,  J. 

4  J.  Baxter,  345.  'RandaU   v.   Kehlor,    60    Me.    37; 

When  goods  are  shipped  to  a  con-  Schuchardt  y.  Aliens,  1  Wall.  359. 

flignee,  and  on  account  of  an  accident  to  See  ante,  p.  117,  note, 

the  yessel  carrying  the  goods,  it  becomes  (e)  Drinkwater  y.    Goodwin,  Cowp. 

necessary  to  execute  a  general  average  256. 

bond  to  the  owners  of  the  yessel,  such  'See  ante,  p.  117. 

consignee  or  agent  has  the  tight,  and  (/)  Lucena  y.  Crawford,  2  B.  A  P., 

it  is  his  duty  to  execute  the  bond  in  N.  R.  269. 

order  that  he  may  cany  out  the  instruc-  (g)  See  1  Amould,  Insurance,  301. 

tions  of  his  principal  with  regard  to  the  *  Waters  v.  Monarch  Fure  Assurance 

shipment  and  sale  of  the  goods.    Hax-  Co.  5  EIL  &  BL  870;  De  Forest  v.  Ful- 

dee  y.  Hall,  12  Bush,  327.  ton  Fire  Ins.  Co.,  1  Hall,  84;  Johnson 

(c)  Houarhton  y.  Matthews,  3  R  &  P.  y.  CampbeU,  120  Mass.  449. 
^®'  But  power  of  an  agent  to  insure  the 
*Tothe  point  that  a  factor  may  sell  properly  of  his  principal,  does  not  au- 
on  credit,  unless  restricted  from  so  do-  thorize  an  insurance  in  a  mutual  com- 
ing by  the  orders  of  his  principal  or  a  pany  which  would  make  the  principal 
conteary  nsagre,  see  Goodenow  v.  Tyler,  an  insurer  for  others.    White  y.  Madi- 
7  Mass.   36;  Daylight  Burner  Co.  y.  gon,  26  N.  Y.  117. 
Odlin,  61  N.  H.  59;  Hapgood  y.  Batch-  An  agent  for  gale  is  not  bound  to  in- 
eller,  4  Met  576;  Greely  y.  Bartlett,  1  sure  for  his  principal  unless  expressly 
Me.  178;   Van  Alen  y.  Vanderpool,  6  instructed  so  to  do,  or  unless  an  under- 
John.  70;   Robertson  y.  Livingston,  5  standing  to  that  effect  exists  between 
Cow.  473;  Leland  y.  Douglass,  1  Wend.  them.    Lee  y.  Adsit,  37  N  Y  78 
490;  Burton  v.  Goodspecd,  69  111.  238; 
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to  third  parties,  of  which  consignment  the  factor  has  merely  been 
advised,  by  receiving  the  bill  of  lading  ajid  invoice  with  instr ac- 
tions to  transmit  them  to  the  consignee  (A). 
A  factor  has  no  implied  authority — 
(a.)  To  barter  his  principal's  goods  {t):^ 
(b.)  At  common  law,  to  pledge  the  goods  intmsted  to  him.' 
This  rale  still  holds  good  except  as  far  as  it  is  modi- 
fied by  statute  law: 
(c.)  To  delegate  his  authority  (i):* 

(d.)  To  receive   payment   in  any  other    than   the   usual 
mode  (Z):* 
[124*]  *(e.)  To  compound  the  debt,  or  receive  a  composition  in 
discharge  (771): 
(f.)  To  accept  or  indorse  bills  on  behalf  of  his  principal  (ny 

Sect.  4.  —  The  Avthority  of  Mdstera  of  Ships. 
The  power  of  the  master  of  a  ship  to  bind  his  owners  personally 

(A)  Rassell  on  Merc.  Ag.,  p.  51,  citing  payment,  deposit  them   in   the  usoal 
Wolf  V.  HomcasUe,  1  B.  &  P.  816.  course  of  business  with  a  commission 
(0  Guerreiro  v.  Peile,  4  B.  &  Aid.  616.  merchant,  connected  in  business  with  a 
'See  ante,  p.  119.  licensed  auctioneer,  who  advances  his 
•To  the  same  point  see  Bonifcov.  Mob-  notes  thereon,  the  deposit   binds  the 
quera,  2  Bosw.  401;  Bott  ▼.  McCoy,  20  principal,  who  cannot  recover  the  value 
Ala.  578;  Van  Amringe  v.  Peabody,  1  <>*  the  goods  in  trover.    Laussatt  v.  lip- 
Mason,  440;  Voss  v.  Robertaon,  46  Ala.  pinoott,  supra. 

483;  Laussatt  v.  Lippinoott,  6  S.  &  R.  (*^)  Cockran  v.  Irlam,  2  M.  &  S.  301. 

386;  First.  Nat.  Bank  v.  Nelson,  38  •Loomis  v.  Simpson,  13  Iowa,  532. 

Geo.  391;  Kelly  v.  Smith,  1  Blatch.  See  ante,  p.  40,  and  note. 

290;  Macky  v.  Dillinger,  73  Penn.  St.  (0  Underwood  v.  Nicholl,  17  C.  B. 

85  (a  dedsion  under  the  Penn.  Factors*  ^9* 

Act  of  April  14, 1834);  Rodriguez  v.  *See  ante,  p.  117,  and  note. 

Heffeman,  5  Johns.  Gh.  429.    See,  also.  The  circumstance  that  a  factor  has  a 

Evans  v.  Potter,  2  Gall.  13.  lien  on  goods  consigned  to  him,  for  ad- 

But  though  a  &ctor  cannot  pledge  vances,  will  not  authorize  him  to  deliver 

the  goods  of  his  principal  as  his  own,  the  goods  in  payment  of  his  own  debt, 

yet  he  may  deliver  them  to  a  third  per-  or  to  sell  them  in  an  unusual  and  irreg- 

son  as  security,  with  notice  of  his  lien,  ular  manner.    Benny  v.  Rhodes,  18  Mo. 

and  as  his  agent  to  keep  possession  for  147;  Warner  v.  Martin,  11  How.  209. 

him  in  order  to  preserve  that  lien.    Ur-  (m)  3  Chitty  Com.  and  Man.  208, 

quhart  v.  Mclver,  4  John.  103.    See,  dted  Russell,  Merc  Ag.  48. 

also,  Warner  v.  Martin,  11  How.  209.  (n)  Hogg  v.  Snaith,  1  Taunt  247; 

If  a  merchandise  broker,  to  whom  Murray  v.  East  India  Company,  5  B.  & 

goods  are  delivered  by  his  principal  Aid.  204. 

with  power  to  sell,  deliver  ajid  receive  '  See  ante,  p.  116,  note. 
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ifl  a  branch  of  the  general  law  of  agency.*  If  a  principal  gives  a 
mandate  to  an  agent  containing  a  condition  that  all  contracts 
which  the  agent  makes  on  behalf  of  his  principal  shall  be  subject 
to  a  defeasance,  those  who  contract  through  that  agent  with  notice 
of  that  mandate  containing  such  a  limit  on  his  authority  cannot 
hold  the  principal  bound  absolutely.  As  regards  the  implied 
authority  of  the  master  of  a  ship  to  bind  his  owners  personally, 
the  flag  of  the  ship  is  notice  to  all  the  world  that  the  master's 
authority  is  that  conferred  by  the  law  of  the  flag,  and  is  limited 
by  that  law  {o). 
The  master  of  a  ship  has  an  implied  authority — 

(a.)  To  enter  into  lawful  contracts  relative  to  the  usual  em- 
ployment of  the  ship  ( j>):  * 
(b.)  To  give  a  warranty  in  such  contracts  (q): 
(c)  To  enter  into  contracts  for  repairs  and  necessaries  to  the 
ship  (r);'  e.  jr.,  for  the  supply  of  things  necessary  to 

'  One  dealing  with  a  master  who  is  freightment,  and  divide  the  gross  eam- 
acting  under  a  special  anthorily  is  bonnd  ings  with  the  owner,  the  owner  vs  liable 
to  know  the  extent  of  it  Where,  there-  on  contracts  of  affireightment  made  by 
ftxe,  in  selling  the  ship  under  the  in-  the  master  with  shippers  who  have  no 
stniction  of  the  owner,  he  exceeds  his  notice  of  the  arrangement  between  the 
aathority,  the  principal  is  not  bound,  master  and  the  owner.  Oakland  Cot- 
Johnson  V.  Wingate,  29  Me.  404.  ton  Manfg.  Co.  v.  Jennings,  46  Cal. 

(o)  liQyd  V.  Guibert,  L.  Rep.,  1  Q.  B.  175j  Tomlinson  v.  Holt»  49  id.  310. 

115.  (q)  Ibid.,  p.  129. 

{p)  Madachlan's  Merchant  Shipping,  (r)  Hossey  v.  Christie,  9  East,  426; 

p.  123;  Boson  v.  Sandford,  1  Show.  29,  Hoskins  v.  Slapton,  Hardw.  376. 

101;  EUiB  V.  Turner,  8  T.  R,  531.  «Holcroft  v.  Holbert,  16  Ind.  256; 

*The  master  of  a  vessel  cannot  by  Provost  v.  Patchin,  9  N.  T.  235;  James 

the  mere  virtue  of  his  office,  as  such,  v.  Bixby,  11  Mass.  34;  Hie  Ship  Forti- 

bind  the  owners  by  a  diarter  party  un-  tade,  3  Samn.  C.  C.  228;  Winsor  v. 

der  seal,  so  as  to  subject  them  to  an  ac-  Maddock,  64  Penn.  St.  231. 

ticm  of  covenant    Pickering  v.  Holt,  6  In  Descadillas  v.  Harris,  8  Me.  243, 

Me.  160.  it  was  held,  that  the  master  of  a  vessel 

Nor  has  the  master  of  a  steamboat  in  a  foreign  port  has  authority  to  bor- 

any  aathority,  as  master,  to  bind  the  row  money  on  the  credit  of  the  owner 

owners  by  indorsing  or  making  bilk  or  for  the  necessities  of  the  voyage,  though 

piomissory  notes.    Gregg  v.  Bobbins,  the  necessiiy  arose  from  his  own  misoon- 

28  Mo.  347  (for  services  as  pilot);  Hoi-  duct 

czoft  V.  Holbert  16  Ind.  256.  But  where  a  merchant  in  a  foreign 

If  a  registered  owner  of  a  vessel  ap-  port  furnished  necessaiy  supplies  to  a 

points  her  master,  with  an  agreement  vessel,  which  when  she  left  home  was 

that  the  master  shall  have  the  entire  owned  by  A.  &  B.,  but  before  the  sup- 

oontrol  of  the  vessel,  and  victual  and  plies  were  furnished  they  had  parted 

man  her,  and  make  contracts  of  af -  with  all  their  interest  in  the  vessel,  al- 
12 
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the  due  prosecntion  of  the  voyage,  such  as  provisions 
or  money  («),  provided  the  power  of  communication 
with  the  owner  is  not  correspondent  with  the  existing 
necessity  (t)j  i.  e.j  provided  the  master,  in  pledging  the 
owner's  credit^  acts  as  a  prudent  man  would  under  the 
circumstances  {u). 
llie  rule  stated  by  Lord  Tenterden  in  Webster  v.  Seekamp  («) 
is  to  the  effect  that  the  master  may  bind  his  owners  for  neces- 
sary repairs  done  or  supplies  provided  for  the  ship.    This 
[125*]  authority  *of  the  master  is  not  confined  to  what  is  abso- 
lutely necessary.    Such  a  rule  would  be  too  narrow,  for  it 
would  be  extremely  difficult  to  decide,  and  often  impossible,  what 
is  absolutely  necessary.    If,  however,  the  jury  arc  to  enquire  only 
what  is  necessary,  there  is  no  better  rule  to  ascertain  that  than  by 
considering  what  a  prudent  man,  if  present,  would  do  under  cir- 
cumstances in  which  the  agent  in  his  absence  is  called  upon  to  act 
Whatever  is  fit  and  proper  for  the  service,  on  which  a  vessel  is  en- 
gaged, whatever  the  owner  of  that  vessel  as  a  prudent  man  would 
have  ordered  if  present  at  the  time,  comes  within  the  meaning  of 
the  term  '^  necessary  "  as  applied  to  those  repairs  done  or  things 
provided  for  the  ship  by  order  of  the  master,  for  which  the  own- 
ers are  liable  (y), 

(d.)  To  hypothecate  the  ship,  freight  and  cargo  (3),  if  such  a 

step  is  necessary,  i,  ^.,  provided  the  master  cannot  ob- 
tain personal  credit  (a),^  and  provided  the  hypotheca- 
tion is  made  in  order  to  meet  a  high  degree  of  need 

fhoagh  this  fact  was  not  known  to  the  (0  Per  Patteson,  J.,  Johns  y.  Simonfl, 
merchant^  it  was  hdd^  in  an  action  2  Q.  B.  425,  quoted  Madachlan^s  Ship- 
brought  against  A.  and  B.  for  those  ping,  p.  134. 

supplies,  that  they  were  not  liable.  Hus-  (u)  Webster  ▼.  Seekamp,  4  B.  &  Aid. 

sey  ▼.  Allen,  6  Mass.  163.    See  ante,  p.  352. 

100,  note.  (a?)  Supra. 

Where  the  person  making  the  repairs,  (y)  See  The  Riga,  L.  Rep.,  3  Ad.  516. 

gives  exdusiye  credit  to  the  agent  em-  {z)  The  Thdent,  1  W.  Rob.  Ad.  29. 

ploying  him,  who  has  been  paid  in  full  (a)  Heathom  v.  Darling,  1  Moo.  P, 

by  the  owners,  the  person  so  making  C.  8. 

the  repsurs  can  not  recover  for  them  '  The  Ship  Fortitude,  3  Sumn.  228. 

against  the  owners.    James  v.  Bixby,  In  case  of  necessary  repairs,  the  maa- 

supra.  ter  may  sell  part  of  the  cargo,  or  by- 

\b)  Belden  v.  Campbell,  6  Ex.  886;  pothecateit.   The  Ship  Packet,  3  Mascm 

Proceeds  of  the  Albert  Crosby,  L.  Rep.,  C.  C.  255;  Am.  Ins.  Co.  v.  Coster,  3 

3  Adm.  37.  Paige,  323. 
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—  a  need  which  arises  when  choice  is  to  be  made  of 
one  of  several  alternatives,  under  the  peril  of  severe 
loss  if  a  wrong  choice  should  be  made  (J). 
The  existence  of  the  necessity  which  validates  the  hypotheca- 
tion by  bottomry  is  to  be  ascertained  by  evidence  in  the  usual 
manner,  and  the  meaning  of  the  term  '^  necessity  "  in  respect  of 
hypothecation  by  the  master  is  analogous  to  its  meaning  in  other 
parts  of  the  law  {c)} 

The  power  of  the  master  to  execute  a  bottomry  bond  does  not 
depend  upon  the  mere  locality  of  the  transaction,  but  upon  the 
difficulty  of  communication  between  the  master  and  owners  {d). 
If  the  power  of  communication  between  them  is  not  correspond- 
ent to  the  necessity  of  the  ship,  the  authority  to  borrow  exists  {e). 
The  power  of  the  master  arises  out  of  In's  relation  as  agent  both 
to  the  owner  of  the  ship  and  to  the  owner  of  the  cargo.'  A  ma- 
terial distinction  exists  between  his  authority  as  agent  for  the  one 
and  as  agent  for  the  other;  but  in  both  cases  his  power  to 
♦hypothecate,  like  his  power  to  sell,  arises  out  of  the  [126*] 
necessity  of  the  case. 

Upon  this  cardinal  principle,  that  necessity  is  the  foundation  of 
tiie  master's  authority, — several  limitations  of  that  authority  have 
been  established,  which  have  been  stated  by  Sir  Eobert  Phillimore 
to  the  following  effect:  — 

(1.)  The  master  must  endeavour  to  raise  funds  on  the  per- 
sonal credit  of  the  owners. 
(2.)  The  money  must  be  raised  to  defray  the  expense  of 
necessary  supplies  or  repairs  of  the  ship,  or  to  enable 
the  ship  to  leave  the  port  in  which  he  gives  the  bond^ 
and  to  carry  the  car^  to  its  destination. 
(3.)  The  money  must  have  been  advanced  in  contemplation  of 


(5)  neg,  v.  WiMor,  L.  Rep.,  1  Q.  B. 
394;  The  Kaznak,  L.  Rep.,  2  P.  C. 
512. 

{e)  See  The  Kamak,  snpra. 

'  See  Hie  Ship  Fortitade,  supra. 

{d)  Per  Lord  Stowel],  La  Yisabel  Bozo, 

1  DodB.  Ad.  273;  see,  too,  Eleinwort  & 

Go.  y.  Oassa  Maiitima  of  Grenoa,  L. 

Sep.,  2  P.O.  156. 

(e)  Madachlaai  on  Sluppmg,  p.  142. 


'It  18  the  duiy  of  the  master,  when 
his  vessel  is  disabled  in  the  course  of  the 
voyage,  to  procure  another,  if  he  can,  to 
take  on  the  cargo;  and  he  is,  in  such 
case,  from  necessity,  the  agent  of  the 
owner  of  the  cargo,  and  his  acts  in  re* 
lation  to  the  cargo  are  binding  upon 
it.  Searle  v.  Soovell,  4  Johns.  Oh.  222; 
Lemont  v.  Lord,  52  Me.  865.  See,  also, 
Goodwillie  v.  McCarthy,  45  BL  186. 
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a  bottomty  security,  or,  in  other  words,  upon  the  eecnr- 
ity  of  the  ship  (j^).  A  creditor  who  has  famished 
repairs  upon  personal  credit  cannot  afterwards  convert 
the  personal  debt  into  a  bottomry  transaction;  but  in 
the  case  of  a  bottomry  bond  for  money  abeady  supplied 
by  a  foreign  lender  without  any  previous  agreement, 
there  is,  in  the  absence  of  all  evidence,  a  presumption 
that  the  advances  were  made  in  contemplation  of  a 
bottomry  security,  and  this  presumption  is  increased 
where  the  lex  loci  empowers  the  lender  to  arrest  the 
ship  in  satisfaction  of  his  demand  (ff). 
(4.)  To  sell  the  cargo,  provided  he  establishes  — 
(i.)  A  necessity  for  the  sale: 

(iL)  Inability  to  communicate  with  the  owner,  and  ob^ 
tain  his  directions. 
The  authority  of  the  master  of  a  ship  to  sell  the  goods  of  an 
absent  owner  is  derived  from  the  necessity  of  a  situation  in  which 
he  is  placed;  and  consequently,  to  justify  his  thus  dealing  with 
the  goods,  he  must  establish — (i.)a  necessity  for  the  sale;  and 
(ii.)  inability  to  communicate  with  the  owner,  and  obtain  his  di* 
rections.    Under  these  conditions,  and  by  the  force  of  them,  the 
master  becomes  the  agent  of  the  owner,  not  only  with  the  power 
but  under  the  obligation  within  certain  limits,  of  acting  for  him; 
but  he  is  not  in  any  case  entitled  to  substitute  his  own 
[127*]  judgment  for  the  will  of  the  owner  where  it  is  *possible  to 
communicate  with  the  owner,  and  ascertain  his  will  (A). 
When  the  goods  are,  in  consequence  of  the  perils  insured 
against,  lying  at  a  place  different  from  the  place  of  their  destina- 
tion, damaged,  but  in  such  a  state  that  they  can  at  some  cost  be 
put  into  a  condition  to  be  carried  to  their  destination,  the  jury 
are  to  determine  whether  it  id  practically  possible  to  carry  them 
on,  t.  e.y  according  to  the  exposition  in  JUose  v.  Smith  (i),  whether 
to  do  so  will  cost  more  than  they  are  worth.    If  the  goods  are  in 
extreme  and  imminent  danger  of  immediate  destruction,  they 
may  be  justifiably  sold,  although  in  the  event  it  turns  out  that 
they  survive  the  peril,  to  the  great  benefit  of  the  purchaser  (4). 

(/)  The  Alexander,  1  Dodson,  278.  Company  y.  Morse,  L.  Rep.,  4  P.  G.  222. 

{g)  The  Kamak,  L.  Rep.,  2  A.  &  E.  (•)  9  C.  B.  H;  19  L.  J.,  C.  P.  225. 

289.  W  Famworth  v.  Hyde,  14  C.  B.,  N« 

(h)  The  Australian  Steam  Navigation  S.  719. 
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(e.)  To  sell  the  ship;  bnt  tliis  authority  is  conditioDal  on  the 
existence  of  a  twofold  necessity,  namely,  inability  to 
prosecute  the  voyage,  and  an  immediate  necessity  to 
sell  (Z).  What  may  be  a  sufficient  reason  for  not  con- 
tinuing the  voyage  will  not  necessarily  be  a  sufficient 
reason  for  the  sale  of  the  ship,  e.  ^.,  want  of  funds,  or 
inability  to  execute  repairs  on  the  spot  (m). 

(t)  To  borrow  money  on  the  security  of  the  cargo  for  the 
purpose  of  tlie  cargo  only,  i,  e.y  on  respondentia  (n). 

(g.)  To  give  a  creditor  a  right  in  rem,  in  cases  other  than 
bottomry  bonds  and  respondentia;  as,  for  instance,  to 
draw  a  bill  of  exchange  upon  the  shipbroker  for  neces- 
saries supplied  in  a  colonial  port,  so  as  to  enable  the 
shipbroker  to  proceed  against  the  ship  as  for  necessa- 
ries supplied  in  default  of  payment  of  the  amount  due 
by  the  shipowner,  the  master  being  otherwise  unable 
to  obtain  credit  {o). 
The  master  of  a  ship  has  no  implied  authority  — 

(a.)  To  agree  to  the  substitution  of  another  voyage  in  the 
place  of  one  agreed  upon  between  his  owners  and  the 
freighters  (p). 
♦(b.)  To  give  a  bottomry  bond:  [128*] 

1.  For  necessaries  already  supplied,  unless 

such  bond  had  been  stipulated  for  previous 

to  the  supply  of  the  necessaries  {^). 

2.  For  his  own  debt  (r). 

8.  To  free  himself  from  arrest  (s). 

4.  For  general  average  charges  {f). 

5.  To  free  the  ship  from  detention  (u), 
(c)  To  mortgage  the  ship  or  to  assign  the  freight  {x). 

(Z)  See  Maclacfalan  Marit.  Ship.  154,  (q)  The  Heresy,  8  Haggr-  Ad.  404; 

and  cases  dted.  and  see  The  Lochiel,  2  W.  Rob.  94. 

(m)  Honter  ▼.  Parker,  7  M.  ft  W.  322.  (r)  Dobeon  ▼.  Lyall,  8  Jar.  969. 

(n)  Cargo  ex  Saltan,  5  Jar.,  N.  S.  (a)  Smith  v.  Goald,  4  Moo.  P.  C.  21. 

1060;  The  Glenmanna,  Lash.  115;  Mao-  {t)  The  Korih  Star,  1  Lash.  45. 

)iy*hVn,  p.  150.  («)  Bat  see  per  Cariam  in  The  Kar- 

(o)  The  Anna,  34  L.  T.  Rep.,  N.  S.  nak,  L.  Rep.,  2  A.  &  E.  289. 

895;  L.  Rep.,  1  Frob.  Div.  253.  {x)  Willis  y.  Palmer,  29  L.  J.,  C.  P. 

(p)  BoiBoa  ▼.  Sharpe,  2  Camp.  529.  194« 
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(d.)  To  bind  the  ship  or  cargo  to  ransom  either  from  the 

enemy  (y). 
(e.)  To  sell  the  whole  of  the  cargo  for  the  purpose  of  repair- 
ing the  ship  (0);  bat  he  may  sell  part  (a). 
A  master  cannot  legally  give  a  bond  on  cargo  alone,  or  on 
ship  and  cargo  without  freight;  or,  if  he  does  so,  the  ship  and 
freight  most  be  e2diaasted  before  reconrse  can  be  had  to  the 
cargo  (J). 

Sbot.  6.  — As  to  the  AtUharUy  of  Partners. 

The  general  rule  is,  that  the  act  or  contract  of  one  partner  with 
reference  to  and  in  the  ordinary  course  of  the  partnership  business 
is  the  act  or  contract  of  the  whole  firm,  and  binding  on  them  {c).^ 

The  question  whether  a  given  act  can  or  cannot  be  said  to  be 
necessary  to  the  transaction  of  a  business  in  the  way  in  which 
it  is  usually  carried  on,  must  be  determined  by  the  nature  of 
the  business,  and  by  the  practice  of  persons  engaged  in  it  IS0 
answer  of  any  value  can  be  given  to  the  abstract  question  —  Can 
one  partner  bind  his  firm  by  such  and  such  an  act?  Unless, 
having  regard  to  what  is  usual  in  business,  it  can  be  predicated 
of  the  act  in  question,  either  that  it  is  one  without  which  no 
business  can  be  carried  on,  or  that  it  is  one  which  is  not  neces- 
sary for  carrying  on  any  business  whatever;  there  are  veiy 
[129*]  few  *acts  of  which  any  such  assertions  can  be  truly  made. 
The  great  majority  of  acts  which  give  rise  to  doubt  are  those 
which  are  necessary  in  one  business  but  not  in  another  {d). 

Sect.  6.  —  7%^  Authority  of  Solicitors. 

A  solicitor  may  act  under  a  general  or  special  retainer. 

A  solicitor  acting  under  a  general  retainer  has  an  implied  au- 
thority to  accept  service  of  process  and  appear  for  the  client,  but 
he  has  no  such  authority  to  commence  an  action  unless  such  aa 

(y)  22  Geo.  8,  c  25,  ss.  1,  2.  703,  710;  Fox  v.  Clifton,  6  Bing.  77«, 

(z)  Duncan  ▼.  Benson,  1  Ex.  555.  795. 

(a)  The  Gratitudine,  3  C.  Rob.  242.  ^  See  Collyer  on  Part  (Sth  Am.  ed.) 

(b)  Per  Sir  Robert  Phfflimoie,  The  §  195;  Pare,  on  Part.  ♦  95. 
Eamak,  L.  Rep.,  2  A.  &  E.  309.  (d)  1  Lindlej  on  Portnenhip,  25L 

(c)  Hawkins  y.  Bourne,  8  M.  &  W. 


CnAF.  in.]  IMTUED  AUTHOBirr  OF  AGEirrs.  1^3 

authority  may  be  reasonably  inferred  from  the  terms  which  were 
nscd  in  the  retainer  (e)} 

A.  placed  money  in  the  hands  of  his  solicitor,  B.,  to  invest  for 
him,  and  gave  to  him  an  unlimited  discretion  to  do  what  was  best. 
B.  advanced  the  money  to  C.  on  mortgage,  but  discovering  that 
the  security  was  bad,  he  sued  out  a  bailable  writ  in  A.'s  name 
against  C.  for  the  amount  without  A.'s  knowledge.  Tliere  was  no 
doubt  about  the  bona  Jules  of  B.  The  court  held  that  B.  was  pot 
liable  in  an  action  for  acting  without  authority  (^f). 

A  solicitor  acting  under  a  special  retainer  must  observe  its  terms 
strictly,  nor  has  he  any  authorify  to  do  more  than  is  necessary  to 
carry  out  with  effect  the  business  authorized  by  the  retainer  (ff). 

As  between  the  client  and  the  opponent,  the  former  is  bound 
by  every  act  of  his  solicitor  done  in  the  ordinary  course  of  prac- 
tice (provided  there  is  no  collusion  of  fraud),  whether  it  is  author- 
ized or  not*    Thus,  if  a  solicitor  pleads  an  improper  plea,  or  brings 

(e)  LaBh'8    Practice,   vol.    1,    129;  in  an  appellate  conrt  without  a  new  re- 

Chitly's  Practice,  vol.  1,  86;  Anderson  tainer.    Covill  v.  Phy,  34  111.  87. 

V.  Watson,  3  C.  &  P.  214.  (/)  Andexson  v.  Watson,  supra. 

^  To  the  point  that  an  appearance  in  (g)  See  1  Chitty 's  Practice,  87,  and 

an  action  by  a  regularly  admitted  and  cases  cited. 

licensed  attorney  is  presumed  to  be  au-  *  To  the  point  that  in  all  the  ordinary 
thorised  by  the  party  whom  he  assumes  incidents  of  an  action  the  attorney  has 
to  represent,  see  Talley  v.  Reynolds,  1  full  control  of  the  case  and  is  under  no 
Ark.  99;  Beckley  v.  Newcomb,  24  N.  obligation  to  consult  his  client  as  to  such 
H.  359;  Hitrris  v.  Galbralth,  43  111.  309;  incidents,  see  Board  of  Commissioners 
Williams  v.  BuUer,  So  111.  544;  Reed  v.  v.  Younger,  29  Cal.  147;  McConnell  v. 
Cony,  id.  536;  Leslie  v.  Fischer,  62  III.  Brown,  40  Ind.  384;  Edgerton  y.  Brack- 
118;  Hays  v.  Shattuck,  21  Cal.  51;  Pat-  ett,  11  N.  H.  218;  Nightingale  v.  Ore- 
rick's  Succession,  20  La.  Ann.  204;  gon  Central  R>  Co.,  2  Sawy.  339; 
Hamilton  v.  Wright  37  N.  Y.  502;  Simpson  v.  Lombas,  14  La.  Ann.  103; 
Osbom  ▼.  U.  S.  Bank,  9  Wheat.  738;  Pierce  v.  Strickland,  2  Story  C.  C.  292; 
Rllsbury  v.  Dugan,  9  Ohio,  117;  Ward  v.  Hollins,  14  Md  158;  Clark  v. 
Thomas  ▼.  Steele,  22  Wis.  207;  Ander-  Randall,  9  Wis.  135;  Moulton  t.  Bow- 
son  ▼.  Sutton,  2  Duv.  480;  Henck  v.  ker,  115  Mass.  36;  Monson  t.  Hawley, 
Tbdhnnter,  7  Har.  &  J.  275;  State  y.  30  Conn.  51;  Jenney  y.  Delesdemier,  20 
Carotfaers,  11  G.  Greene,  464;  Proprie-  Me.  183. 
tors,  etc  y.  Bishop,  2  Vt  231.  The  attorney  of  record  has  the  exdu- 

The  party  denying  the  attorney's  au-  siye  management  and  control  of  the 

thority  most  sustain  the  burden  of  proof,  case,  and  neither  the  party  nor  his  agent 

Shroudenbeck  y.  Phoenix  Fire  Ins.  Co.,  or  attorney  in  fact  have  any  authority 

15  Wis.  632;  Thomas  y.  Steele,  supra,  to  sign  stipulations  in  the  case;  and  if 

An  attorney  who  tried  a  cause  in  the  they  do,  such  stipulations  will  be  disre- 

ooort  below  is  not  authorized  to  appear  guided  by  the  court.    Mott  y.  Foster, 
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tlie  action  in  an  improper  form  (A);  or  waives  a  judgment  bj 
defanlt  (t);  or  admits  a  fact  to  prevent  the  necessity  of  proving 
it  at  the  trial  (k);  or  sues  ont  an  irregular  writ,  whereby  trespass 
is  committed  (Z),  the  act  binds  the  client* 

In  all  those  cases  where  the  solicitor,  through  acting  negligently 

or   against  his  instructions,  binds  his  client  to  other 

[130*]  ^parties,  the  solicitor  of  course  may  be  liable  to  the  client 

for  the  consequence  of  his  negligence  or  breach  of  duty. 

The  following  are  instances  of  implied  authority  in  the  absence 
of  express  prohibition: 

An  authority  to  sue  for  a  debt  is  an  authority  to  receive  pay- 
ment {m)} 

An  order  calling  on  a  defendant  to  pay  costs  is  an  authority  to 
pay  plaintiff 's  solicitors  (n). 

An  authority  to  bring  an  action  authorizes  the  solicitor  to  order 
the  sheriff  to  withdraw  from  possession  under  a^.ya.  {o). 

An  authority  to  bring  action  is  an  authority  to  compromise 
client's  case  {py 

In  order  to  justify  a  solicitor  to  enter  int6  a  compromise  it  would 
seem  that  he  must  be  prepared  to  show  — 

45  Cal.  72;  Board  of  Commissionen  v.  fied  by  any  authority  he  had  given.'* 

Younger,  29  id.  147;   Nightingale  v.  Gooley  on  Torts,  l:jl,  and  cases  dted. 

Oregon  Central  R*y  Co.,  2  Sawy.  338;  (m)  Tates  v.  Freckleton,  2  Dong.  62a. 

Anon.  1  Wend.  108.  '  By  virtue  of  his  geneial  retainer,  the 

Coonsel  in  a  suit  is  not  authorized  to  attorney  has  authority  to  demand  and 

represent  his  client  ezoept  in  the  argu-  receive  payment  of  the  money  of  his 

ment  or    hearing    before   the   court  client  Ruckman  ▼.  Alwood,  44  DL 18H; 

Nightingale  v.  Oregon  Central  R'y  Co.,  Megaxy  v.  Funtis,  5  Sandf.  376;  Duoett 

supra.  ▼•  Cunningham,  39  Me.  386. 

(A)  Payne  v.  Chute,  1  Roll.  365.  But  the  power  to  receive  payment 

(0  La  Tuch  V.  Pacherante,  1  Salk.  86.  ceases  when  the  relation  of  attorney  and 

(k)  Blackstone  v.  Wilson,  26  L.  J.,  client  ceases.     Ruckman  v.  Alwood, 

Ex.  229.  supra. 

(/)  Parsons  v.  lioyd,  3  WHs.  341.  See,  also,  ante,  p.  111. 

1  *'  If  an  attorney  sues  out  an  illegal  (n)  Mason  v.  Whitehouse,  4  Bing.  N. 

writ,  the  party  for  whom  he  acts  is  so  C.  692. 

far  identified  with  him  in  the  proceed-  (o)  Levy  v.  Abbott,  19  L.  J.,  Ex.  36. 

ings  that  he  is  responmble  for  what  is  ip)  Chambers  v.  Mascm,  5  C.  B.,  N. 

done  under  it;  but  the  plaintiff  is  not  S.  59. 

responsible  for  any  illegal  action  taken  'See  contra,  note  on  page  120,  ante. 

or  directed  by  the  attorney  which  the  See  its  subject  fully  considered  in  Weeks 

plaintiff  did  not  advise,  consent  to,  or  on  Attorneys,  p.  394  ot  seq. 

participate  in,  and  which  was  not  jcsti- 
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1.  That  he  acted  bond  fide: 

2.  That  he  acted  with  reasonable  skill: 

3.  That  he  did  not  act  in  opposition  to  his  client's  express 

prohibition  (j). 

It  is  essential  that  there  should  be  no  express  prohibition.  If 
there  is,  it  is  no  defence  to  say  that  the  compromise  was  entered 
into  by  the  advice  of  counsel  employed  by  the  solicitor  for  the 
conduct  of  the  cause  (r). 

In  an  action  for  goods  sold  and  delivered,  the  plaintiff 's  solic- 
itor has  authority  to  enter  into  a  compromise  on  the  terms  that 
the  defendant  shall  return  the  goods  and  pay  the  costs  («). 

Although  the  authority  of  a  solicitor  is  determined  on  final  judg- 
ment being  signed,  yet  if  he  is  authorized  to  obtain  satisfaction 
afterwards,  he  has  authority  to  bind  his  client  by  compromise  if)} 

A  solicitor  has  full  authority  either  to  compromise  or  abandon 
the  claims  of  his  client,  provided  it  is  in  a  matter  within  the  scope 
of  the  suit  (t^).* 

A  solicitor  authorized  to  enter  up  judgment  may  enter  an  ap- 
pearance (a;). 

*One  authorized  to  show  cause  against  a  rule  nini  for  a  [*131] 
mandamus  may  proceed  to  have  tlie  issue  tried  (y). 

One  authorized  to  "  do  the  needful "  may  act  according  to  the 
circumstances  (2).' 

(g)  Fristwick  V.  Foley,  18  C.  B.,  N.  other  security.     Pendezter  ▼.  Vernon, 

8. 806;  12  L.  P.  Rep.,  N.  S.  390;  34  L.  9  Humph.  84. 

J.,  C.  P.  189.  Nor  can  an  attorney  under  the  ordi- 

(r)  Fray  v.  Yonles,  28  L.  J.,  Q.  B.  naiy  employment  to  collect  a  daim  by 

282;  83  L.  T.  Rep.  183.  suit,  release  or  postpone  the  lien  on 

(«)  Fristwick  V.  Foley,  supra.  lands  resulting^  from  the  prosecution  of 

(0  Butler  ▼.  Knight,  L.  Rep.,  2  Ex.  109.  the  daim  to  judgment.    Wilson  v.  Jen- 

'  An  attorney  at  law  to  whom  a  daim  ings,  3  Ohio  St.  528. 

has  been  sent  for  collection,  and  who  But  he  has  authority  before  judgment 

has  reduced  it  to  judgment^  cannot  to  release  an  attachment  of  real  or  per- 

withont  special  authority  receive  by  sonal  estate.    Moulton  v.  Bowker,  115 

way  of  compromise  notes  of  third  per-  Mass.    36;     Monson    ▼.    Hawley,    30 

BODS  in  satisfaction  of  the  judgment.  Conn.  51. 

Jones  ▼.  Ransom,  3  Ind.  327;  Langdon  (u)  Re  Wood,  21  W.  R.  104. 

▼.  Potter,  13  Mass.  319.  '  See  ante,  p.  120,  note. 

Nor  depreciated  money.  Trumbull  ▼.  (x)  Richardson  y.  Daly,  4  M.  &  W. 

Nicholson,  27  111.  149.  (y)  Reg.  v.  Lichfield,  10  Q.  B.  534. 

Nor  can  an  attorney  Hnd  his  dientby  {z)  Dawson  v.  Lawley,  4  £sp.  65. 

an  agreement  for  a  suspension  of  pro-  '  See  ante,  p.  108,  and  note, 
ceedings  on  the  judgment  on  receiving 
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The  authorltj  of  a  solicitor,  in  an  action  in  the  Common  Law 
Divisions  of  the  Snpreme  Conrt,  continues  ap  to  signing  final 
judgment  {a). 

Lord  Coke  says,  that  an  attorney's  retainer  to  conduct  a  suit, 
enabled  him  to  sue  out  execution  under  it  at  any  time  within  a 
year  after  the  judgment  (t.  «.,  during  the  period  when  such  an 
action  might  be  brought),  as  well  as  to  prosecute  such  execution 
afterwards  (J). 

Eeference  may  also  be  made  to  the  following  dicta: — 

The  authority  of  an  attorney  is  in  general  determined  after 
judgment,^  but  he  may  still  sue  out  execution  and  receive  the 
money,  and  his  receipt  is  then  the  same  as  tliat  of  the  principal,' 
and  according  to  1  EolL  Abr.  291,  Attorney  (M),  cited  in  Com. 
Dig.,  Attorney  B.  (10),  he  may,  after  judgment,  acknowledge 
satisfaction  on  the  record  ((?). 

In  JSetrins  v.  Hulme  {cc\  the  court  expressed  an  opinion  that 
the  original  retainer  of  a  solicitor  was  not  determined  by  th^ 
judgment,  but  continued  afterwards,  as  to  warrant  him  in  issuing 
execution  within  the  time  limited  {d). 

So  it  is  said  by  the  court  in  Levi  v.  Abbott  (e):  "The  attorney 
in  the  suit  has  no  right  after  judgment  to  settle  the  action  on 
any  other  terms  than  payment  of  the  debt  and  costs,  and  cannot 
discharge  a  defendant  from  custody  on  a  capixis  ad  acUirfaciendum 
without  receiving  them  {f)\^  nor,  by  parity  of  reasoning,  where 
there  has  been  an  extent  under  an  elegit.  But  he  has  the  power 
to  direct  and  manage  the  execution  against  the  goods.  If  two 
writs  of  fi,fa,  are  out  at  the  same  time  in  different  counties,  there 
is  no  reason  why,  if  one  is  executed  and  the  debt  satisfied,  he  may 
not  order  the  sheriff  to  quit  the  possession  of  goods  seized  under 
the  other.  So  if  the  seizure  is  met  by  a  claim  to  the  goods,  which 
he  thinks  is  not  worth  while  to  dispute,  or  where  the  land- 
lord's claim    for  rent  would  absorb  the  value  of   the  goods, 

(a)  See  cases  cited  Chitty's  Practice,  {d)  See  per   Lord  EUenboroiigh  in 

vol.  I,  67.  Brakenbury  v.  Pell,  12  East,  588. 

(6)  2  Inst.  378.  («)  4  Ex.  588. 

>  Macbeath  v.  Ellis,  4  Bing.  578.  (/)  Savory  v.  Chapman,  11  A.  &  E. 

*  Wyckoff  V.  Bergen,  Coxe,  214.  836. 

(c)  Per  littledale,  J.,  Savory  V.  Chap-  «See  ante,  pp.  117,  note,  130,  note; 

man,  11  A.  &  E.  836.  Jackson  v.  BarUett,  8  John.  366;  Weeks 

(cc)  15  M.  &  W.  96.  on  Att>,  p.  411. 
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[132*]  *there  seems  no  reason  why  he  may  not  abandon,  nor  why 
he  may  not  for  any  other  cause,  when  he  thinks  it  most 
conducive  to  the  benefit  of  his  client." 

Mr.  Justice  Lush,  in  his  work  on  Practice  (p.  251),  also  ex- 
presses an  opinion  that  the  solicitor's  authority  is  not  determined 
by  the  obtaining  of  judgment,  but  that  it  remains  in  force  until 
the  judgment  is  satisfied  {e)} 

A  retainer  of  a  solicitor  to  act  as  permanent  solicitor  is  not 
irrevocable;  it  simply  denotes  a  general  employment  as  contra- 
distinguished from  an  occasional  or  special  employment. 

A.  agreed  to  become  permanent  solicitor  to  B.,  who  after  em- 
ploying him  upon  that  understanding  for  some  time  discharged 
him.  In  an  action  for  breach  of  the  agreement  against  B.,  the 
court  held  that  A.  could  not  recover  {/)? 

(e)  So  in  Chitty's  Practice,  vol.  1,  88.  partnership,  so  far  as  their  clients  are 

*  In  this  country  it  is  believed  that,  by  concerned.    Walker  v.  Goodrich,  16  111. 

the  weight  of  authority,  the  authority  841;  Smyth  v.  Harvie,  31  id.  62. 
of  an  attorney  employed  to  collect  a       Where,  therefore,  a  claim  was  placed 

claim  does  not  cease  with  the  obtaining  for  collection  in  the  hands  of  two  at- 

judgment,  but  continues  until  the  pur-  tomeys,  who  were  partners  in  the  prac- 

poees  of  the  judgment  are  obtained;  tice  of  law,  a  judgment  was  obtained, 

and  that  in  pursuing  that  olgect,  he  land  of  the  debtor  sold  on  execution, 

may  be  regarded  as  authorized  to  collect  and  redemption  made  from  the  sale  by 

the  judgment  by  all  the  usual  methods,  paying  the  money  to  the  sheriff,  who 

and  to  use  the  usual  means  for  that  paid  it  over  to  one  of  the  attorneys;  and 

purpose.     Wyckoff  v.  Bergen,  Coze,  prior  to  the  redemption  the  law  co- 

214;  WiDard  v.  Goodrich,  31  Vt.  597;  partnership  between  the  attorneys  was 

Jenney  v.  Delesdemier,  20  Me.  183, 193,  dissolved :   Held,  that  both  the  partners 

and  cases  dted;  Scott  v.  Seiler,  5  Watts,  were  liable  to  the  client  for  the  money 

235;  Erwin  v.  Blake,  8  Pet.  18;  Read  thus  received  by  one  of  them  after  the 

V.  French,  28  N.  Y.  285;  Lynch  v.  Com-  dissolution.    Smyth  v.  Harvie,  supra, 
monwealth,  16  S.  &  R.  888;   Day  v.       The  authority  of  an  attorney  to  receive 

Wells,  31  Conn.  344;  Smyth  v.  Harvie,  from  the  sheriff  money  collected  on  an 

31  IlL  62;  White  v.  Johnson,  67  Me.  execution  in  favor  of  his  client,  is  re- 

287;  Weeks  on  Att'ys,  p.  414.  voked  by  the  death  of  his  client    Risley 

If  attorneys,  who  are  copartners,  ac-  y.  Fellows,  5  Gilm.  531. 
oeptaretainer,  the  contract  is  joint,  and       An  assignment  of  a  judgment  is  a 

continues  till  the  termination  of  the  revocation  of  the  authority  of  the  plaint- 

suit;  and  neither  can  be  released  from  ifiTs  attorney  to  receive  the  money  on 

the  obligation  or   responsibilities  as-  the  execution,  or  to  control  the  judg- 

somed,  either  by  a  dissolution  of  their  ment.    Trumbull  v.  Nicholson,  27  111. 

firm,  or  by  any  other  act  or  agreement  149. 

between  themselres.    A  dissolution  of       (/)  Elderton  v.  Emmens,  4  C.  6. 479; 

a  partnership  between  attorneys  does  16  L.  J.,  C.  P.  209. 
not  affect  engagements  made  during       *  See  ante,  p.  80. 


} 
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The  following  are  instances  where  no  auiboritj  was  implied: — 

An  authority  to  act  for  plaintiff  is  no  antbority  to  discharge  a 
defendant  before  payment  (^). 

A  solicitor  has  no  implied  anthoritj,  where  a  defendant  has 
been  taken  in  execution  upon  a  ea,  «a.,  to  discharge  from  custody 
upon  any  other  terms  than  a  satisfaction  of  the  judgment  {hy 

The  possession  by  a  vendor's  solicitor  of  an  executed  oonvey- 
anoe,  with  the  signed  receipt  for  the  consideration  money  indorsed, 
is  not  in  itself  an  authority  to  receive  the  purchase-money  (t). 

A  solicitor  has  no  implied  authority  to  receive  purchase-money 
belonging  to  his  client,  or  money  due  to  him  on  mortgage,  nor 
to  receive  money  from  him  for  the  purpose  of  investment  gen- 
erally (i). 

The  solicitor  in  an  action  has  no  authority  after  judgment  to 
settle  an  action  on  any  other  terms  than  payment  of  the  debt  and 
costs,  and  cannot  discharge  a  defendant  from  custody  on  a  cap.  ad 
9at.  without  receiving  them  {T)} 

Kor  can  he,  after  judgment  in  favour  of  his  client,  enter  into  an 
agreement  on  his  behalf  to  postpone  execution  {rri)} 
[133*]       *A  solicitor  has  no  implied   authority  to  pledge  his 
client's  credit  to  counsel  by  an  express  promise  to  pay  his 
fees,  so  as  to  enable  the  latter  to  sue  for  them  (n).^ 

Where  a  solicitor  brings  an  action  without  the  authority  of  the 
plaintiff,  the  latter  is  entitled  to  have  the  proceedings  stayed 
without  payment  of  costs  {p). 

{g)  Savory  v.  Chapman,  3  P.  ft  D.  Bany,  5  L.  Rep.,  Ch.  457;  99  L.  J., 

604.  Ch.  780;  22  L.  T.  Rep.,  N.  8. 461. 

(A)  Cannop  v.  Challis,  2  Ex.  484;  aee       *Paddock  v.  Colby,  18  Vt  485. 
15  &  16  Vict  c  76,  8. 124.  Tet  if  the  attorney  aoon  afterwaids 

'  See  ante,  p.  131.  informs  his  client  of  such  nnanthoiized 

(t)  Yiney  v.  Chaplin,  2  De  G.  ft  J.  employment,  and  the  latter  does  not 

468;  27  L.  J.,  Ch.  434.  dissent  from  it,  these  facts  are  proper  to 

(k)  Dooidillon  v.  Roche,  27  L.  J.,  Ch.  be  submitted  to  the  jury  in  an  action 

681;  Yin^  v.  Chaplin,  snpra.  brought  by  the  second  attorn^  to  re* 

(0  Savory  v.  Chapman,  11  A.  ft  E.  cover  his  fees,  to  enable  them  to  deter- 

829;  Levi  v.  Abbott,  4  Ex.  590.  mine  whether  the  client  did  not  assent 

'See  ante,  p.  131.  to  the  employment    King  v.  Pope,  28 

(m)  Lovegrove  v.  White,  L.  Rep.,  6  Ala.  601.    See,  also,  Smith  v.  Lipscomb, 

C.  P.  440.  13  Tex.  532. 

«  See  ante,  p.  130,  note.  (o)  Reynolds  v.  Howell,  L.  Rep.,  8 

(n)  Moetyn    v.   Mostyn;    Ex  parte  Q.  B.  898. 
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In  an  early  case  Q>),  it  is  laid  down  that  where  an  attorney 
takes  upon  him  to  appear,  tlie  conrt  looks  no  farther,  but  leaves 
the  party  to  his  action  against  him.*  lidbaon  v.  Eaton  (y),  a  later 
case,  is  inconsistent  with  the  former,  which  may  be  considered  as 
overruled.  Mr.  Justice  Blackburn,  however,  in  Reynolds  v. 
Howell  (r),  expressed  an  opinion  that  if  a  plaintiff  after  action 
brought  in  his  name  by  an  attorney  without  authority,  hears  of 
it,  and  does  not  repudiate  it,  he  will  be  supposed  to  have  ratified 
the  attorney's  act. 

A  solicitor  has  no  implied  authority  to  act  as  a  scrivener. 

A.  and  B.  were  attorneys  in  partnership.  A  sum  of  1,6702« 
was  paid  by  a  client  to  A.  (without  the  knowledge  of  B.)  for  the 
purpose  of  its  being  laid  out  on  mortgaga  The  business  of  the 
firm  was  that  of  attorneys  simply.  Held,  that  B.  was  not  liable 
to  the  client  for  the  above  sum  {s). 

^'  I  think,"  said  Lord  Campbell,  ^^  that  an  attorney,  (^t^  attorney, 
is  not  a  scrivener.  ...  A  scrivener  has  to  hold  the  money  put 
into  his  hands  until  he  has  the  means  of  laying  it  out;  but  this 
employment  of  scrivener  is  not  a  consequence  of  his  acting  as 
attorney ''  {t\ 

A  solicitor  has  no  implied  authority  to  undertake  journeys  on 
behalf  of  his  client,  without  special  instructions.  In  Re  Snelly  a 
Solicitor  {v)y  the  Master  of  the  Bolls  and  the  Court  of  Appeal 
commented  on  this  rule  at  some  length.  A  solicitor  had  a  re< 
tainer  to  act  generally  for  a  company,  and  also  a  special  retainer 
to  conduct  a  chancery  suit  on  behalf  of  the  company.  He  was 
employed  by  another  client  to  go  to  America,  and  whilst  there 
collected  information  on  behalf  of  the  company  in  furtherance 
of  their  suit  He  reported  to  the  company  what  he 
*bad  done,  and  they  made  use  of  the  information.  Sub-  [134^] 
sequently  he  took  three  journeys  to  Paris  to  conduct  ne- 
gotiations for  a  compromise  of  the  same  suit  On  two  of  these 
journeys  he  was  accompanied  by  the  chairman,  and  the  three  were 
undertaken  with  the  knowledge  of  some  of  the  directors.    The 

ip)  Anon.,  1  Salk,  86,  88.  man,  L.  Rep.,  7  Eq.  504;  St  Aubyn  v. 

'  See  ante,  p.  129,  note.  Smart,  ib.,  5  Eq.,  183;  and  the  remarks  j 

{q)  1  T.  R.  62.  of  Mnlins,  V.-C,  in  Plumer  v.  Gregory, 

(r)  Sapia.  L.  Rep.,  18  Eq.  682. 

(«)  Barman  v.  Johnson,  2  E.  &  B.  61.       (m)  L.  R.,  5  Ch.  Div.  815. 

(t)  See  Eazl  of  Dondonald  v.  Master- 
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taxing  master  allowed  the  chai^ges  made  by  the  solicitor  in  respect 
of  these  jonmejs,  but  on  a  summons  being  taken  out  to  review 
the  taxation,  the  Master  of  the  EoIIs  disallowed  them.  ^  I  have 
no  hesitation,"  said  his  lordship,  ^  in  disallowing  the  first  item. 
A  solicitor  has  no  right  to  take  special  journeys  or  to  go  to  foreign 
countries  at  the  expense  of  his  client  without  special  instructions: 
nothing  is  better  settled;  otherwise  the  unfortunate  client,  in  giv- 
ing a  retainer  to  a  solicitor,  would  thereby  authorize  him  to  travel 
all  over  the  world  at  his  expense."  His  lordship  thought  that 
the  rule  was  not  altered  by  the  fact  that  when  the  solicitor  re- 
turned he  had  told  the  client  that  he  had  obtained  such  informa- 
tion. With  reference  to  the  charge  for  the  journeys  to  Paris,  the 
Master  of  the  EoUs  went  on  to  say  — "  There  is  another  ground 
on  which  this  item  should  be  disallowed,  and  it  is  this:  Where 
the  client's  special  instructions  are  required,  so  that  the  general 
retainer  of  the  solicitor  does  not  cover  the  work  done,  and  the 
solicitor  swears  to  the  special  instructions,  which  were  verbal  only, 
and  the  client  denies,  and  there  is  no  further  evidence,  then,  ac- 
cording to  the  rules  laid  down  by  my  predecessor  and  constantly 
acted  upon  during  the  whole  course  of  his  judicial  career,  the 
solicitor  cannot  ask  the  court  to  establish  the  case  against  the 
client,  it  being  simply  oath  against  oath  and  nothing  more.  It  is 
the  dufy  of  the  solicitor  to  take  instructions  in  writing,  and  if  he 
chooses  to  n^lect  this  duty  and  take  a  special  journey  without 
instructions  in  writing,  he  must  take  the  consequences."  On  ap- 
peal the  court  decided  first,  as  to  the  journey  to  America,  that 
although  specific  instructions  were  not  formally  given  as  to  the 
course  to  be  pursued  by  him,  yet  it  was  perfectly  well  understood 
by  the  directors  as  well  as  by  the  solicitor,  that  he  would  avail 
himself  of  any  information  he  could  obtain  which  might  aid  him 
in  the  advice  he  should  tender  to  the  company;  but  that  if  it 
were  necessary  that  the  giving  of  specific  instructions  should  be 
established  in  order  to  entitle  the  solicitor  to  make  the  charge, 
there  was  not  sufficient  evidence  that  such  instructions  were  given. 

Secondly,  as  to  the  business  done  in  Paris,  that  after  the 
[135^]  solicitor's  return  from  his  last  visit  *the  directors  adopted 

and  acted  upon  what  he  had  done.  The  appeal  was  ac- 
cordingly allowed. 
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The  following  principles  appear  to  be  deducible  from  this  case: 

(1.)  As  a  general  rule  a  solicitor  has  no  authority  to  take 
special  journeys  or  go  to  a  foreign  country  at  tJbe  ex- 
pense of  his  client  without  specific  instructions. 

(2.)  Under  special  circumstances,  however,  a  solicitor  acting 
under  a  retainer  without  such  instructions  may  be 
justified  in  incurring  reasonable  expenses  on  behalf  of 
his  client,  irrespective  of  any  subsequent  adoption. 

(3.)  In  the  latter  case  it  is  for  the  taxing  master  to  decide 
what  is  reasonable;  and  the  court  will  not  be  disposed 
to  interfere  with  his  discretion. 

(4.)  An  allegation  of  special  instructions  is  not  made  out 
where  the  instructions  sworn  to  by  the  solicitor  are 
verbal  only,  and  these  are  denied  by  the  client.  The 
duty  of  a  solicitor  is  to  take  instructions  in  writing. 

(5.)  The  mere  retainer  of  a  solicitor  to  conduct,  a  chancery 
suit  does  not  give  him  authority  to  compromise  it 
abroad. 

(6.)  Where  a  solicitor  acting  under  a  general  retainer  does 
something  which  his  retainer  does  not  authorize,  his 
act  may  be  subsequently  adopted  by  the  client 
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Sect.  1.  —  Of  the  Extension  of  the  Authofity. 

The  authority  with  which  an  agent  is  invested  is  not  necessarily 
confined  to  the  performance  of  those  actions  alone  which  are 
authorized  by  the  bare  words  in  which  an  authority  is  conveyed. 
On  the  contrary,  it  is  rarely  so  confined.  Generally  speaking,  the 
authority  may  be  extended  in  a  variety  of  ways  by  the  operation 
of  a  number  of  rules  and  principles,  some  of  which  have  already 
been  discussed.  There  now  remains  for  consideration  the  influ-' 
euce  of  the  principal's  conduct  in  extending  the  original  authority. 
The  rule  applicable  to  this  branch  of  law  has  been  laid  down 
with  great  clearness  in  the  work  of  a  learned  writer  upon  mer- 
cantile law.  The  only  ground  of  liability  on  the  part  of  a  princi- 
pal to  third  parties  dealing  with  an  agent,  for  the  acts  of  the  agent 
done  in  excess  of  the  power  given  him,  and  which  he  would  be 
held  to  have  even  in  a  question  between  himself  and  the  principal^ 
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is  such  culpa  or  qtiasi-culpa  on  the  principalis  part  as  would 
be  a  relevant  ground  for  the  plea  of  estoppel  against 
*his  pleading  tlie  actual  terms  of  the  authority  given  to  the  [137*] 
agent.  Where  the  principal  by  his  words  or  conduct  wil- 
fnlly  causes  another  to  believe  the  existence  of  certain  powers  in 
tlie  agent,  and  induces  him  to  deal  with  the  agent  in  that  belief; 
where  the  principal  has  by  words  or  by  conduct  made  a  represen- 
tation to  another  as  to  the  agent's  authority  in  order  to  induce 
others  to  act  upon  it.  And  where  the  representation  or  conduct 
complained  of,  whether  active  or  passive  in  its  character,  has  been 
intended  to  bring  about  the  result  whereby  that  other  dealing 
with  the  agent  has  altered  liis  position  to  his  loss  —  in  such  a 
[..  case,  and  in  such  a  case  alone,  will  the  doctrine  of  estoppel  apply 

to  bar  the  principal  from  pleading  against  the  third  party  the 
terms  of  the  real  authority  which  he  gave  to  the  agent.*    Mere 

>  See  Rice  v.  Groffman,  56  Mo.  434;  did  with  the  knowledge  of  the  firm,  or 

Brooks  ▼.  Jameson,  55  id.  505;  John-  one  of  its  members,  and  who  failed  to 

son  ▼.  Jones,  4  Barb.  569;  Easson  v.  notify  him  that  he  must  look  to  the 

Noltner,  43  Wis.  646;   Schimmelpen-  clerk  for  his  pay,  it  was  held  that  the 

nich  y.  Bayard,  1  Pet.  264;  Farmers*  firm  was  liable  to  the  expressman  for 

Mnt.  Ins.  Co.  v.  Taylor,  73  Penn.  St.  his  servicses,    Pardridge  v.  La  Pries,  84 

342;  Bigelow  on  Estoppel  (2d  ed.),  ^34,  111.  51. 

and  cases  cited;  also  ante,  p.  18,  note.  To  the  point  that  the  anthority  of  an 

Although  an  agent's  oathority  may  agent  need  not  necessarily  be  proved  by 

be  special  and  limited,  or  even  though  an  express  authorization,  but  may  be 

he  may  have  no  actual  anthority,  yet  if  proved  by  the  habit  and  course  of  busi- 

the  principal  allows  him  to  hold  him-  ness  of  the  principal,  see  Franklin  v. 

self  oat  to  the  public  as  his  agent  gen-  Globe  Mut.  Life  Ins.  Co.  52  Mo.  461; 

eially,  without  noting  such  hmitation.  Brooks  v.  Jameson,  55  id.  505;  Fried- 

and  the  agent  acts  outside  of  his  actual  lander  v.  Cornell,  45  Tex.  585.    See, 

anthority,  the  principal  will  be  bound  also,  Engh  v.  Greenbaum,  4  Thomp. 

thereby,  unless  the  parly  with  whom  he  &  C.  426;  Putnam  v.  Home  Ins.  Co. 

deals  had  notice  of  the  limitation,  or  123  Mass.  324. 

want  of  authority.     St.  Louis  &  M.  The  authority  of  an  agent  to  act  for 

Packet  Co.  v.  Parker,  59  111.  23;  Eers-  and  bind  his  principal,  wiU  be  implied 

lake  V.  Schoonmaker,  3  Thomp.  &  C.  from  the  accustomed  performance  by 

524;    S.  C.  1    Hun,   436;    Gallup  v.  the  agent  of  acts  of  the  same  general 

Lederer,  3  Thomp.  k  C.  710;  S.  C.  1  character  for  the  principal,    with  his 

Hun,  282.  knowledge  and  assent.    HazelUne  v. 

Where  an  employee  of  a  mercantile  Miller,  44  Me.  177;  Friedlander  v.  Cor- 

hoDse,  occupying  a  responsible  position,  nell,  supra;  Edwards  v.  Thomas,  66 

and  who  sometimes  took  charge  of  the  Mo.  468,  and  cases  there  cited;  Putnam 

dellveiy  of  goods  sold,  employed  an  ex-  v.  Home  Ins.  Co.,  supra, 

pressman  to  make  deliveries,  which  he  Thus,  authority  to  draw  a  bill  of  ex- 
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is  such  culpa  or  grfuisi-culpa  on  the  principal's  part  as  would 
be  a  relevant  ground  for  the  plea  of  estoppel  against 
*lii8  pleading  the  actual  terms  of  the  authority  given  to  the  [137*] 
agent  Where  the  principal  by  his  words  or  conduct  wil- 
fully causes  another  to  believe  the  existence  of  certain  powers  in 
the  agent,  and  induces  liirn  to  deal  with  the  agent  in  that  belief; 
where  the  principal  has  by  words  or  by  conduct  made  a  represen- 
tation to  another  as  to  the  agent's  authority  in  order  to  induce 
others  to  act  upon  it.  And  wliere  the  representation  or  conduct 
complained  of,  whether  active  or  passive  in  its  character,  has  been 
intended  to  bring  about  the  result  whereby  that  other  dealing 
with  the  agent  has  altered  liis  position  to  his  loss  —  in  such  a 
case,  and  in  such  a  case  alone,  will  the  doctrine  of  estoppel  apply 
to  bar  the  principal  from  pleading  against  the  third  party  the 
terms  of  the  real  authority  which  he  gave  to  the  agent.*    Mere 
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Brooks  y.  Jameson,  55  id.  505;  John-  one  of  its  members,  and  who  failed  to 

son  V.  Jones,  4  Bajb.  569;  Easson  v.  notify  him  that  he  must  look  to  the 

Koltner,  43  Wis.  646;   Schimmelpen-  clerk  for  his  pay,  it  was  Jteld  that  the 

nich  Y.  Bayard,  1  Pet.  264;   Farmers*  firm  was  liable  to  the  expressman  for 

Mnt.  Ins.  Co.  v.  Taylor,  73  Penn.  St.  his  services.    Pardridge  v.  La  Pries,  84 

842;  Bigelow  on  Estoppel  (2d  ed.),  ^34,  111.  51. 

and  cases  cited;  also  ante,  p.  18,  note.  To  the  point  that  the  authority  of  an 

Although  an  agent's  authority  may  agent  need  not  necessarily  be  proved  by 

be  special  and  limited,  or  even  though  an  express  authorization,  but  may  be 

he  may  have  no  actual  authority,  yet  if  proved  by  the  habit  and  course  of  busi- 

the  principal  allows  him  to  hold  him-  ness  of  the  principal,  see  Franklin  v. 

self  oat  to  the  public  as  his  agent  gen-  Globe  Mut.  Life  Ins.  Co.  52  Mo.  461; 

eially,  without  noting  such  limitation,  Brooks  v.  Jameson,  55  id.  505;  Fried- 

and  the  agent  acts  outside  of  his  actual  lander  y.  Cornell,  45  Tex.  585.    See, 

authority,  the  principal  will  be  bound  also,  Engh  v.  Greenbaum,  4  Thomp. 

thereby,  unless  the  party  with  whom  he  &  C.  426;  Putnam  v.  Home  Ins.  Co. 

deals  had  notice  of  the  limitation,  or  123  Mass.  324. 

want  of  authority.     St.  Louis  &  M.  The  authority  of  an  agent  to  act  for 
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Hun,  282.  knowledge  and  assent    Hazeltine  v. 

Where  an  employee  of  a  mercantile  Miller,  44  Me.  177;  Friedlander  v.  Cor- 

house,  occupying  a  responsible  position,  nell,  supra;   Edwards  v.  Thomas,  66 

and  who  sometimes  took  charge  of  the  Mo.  468,  and  cases  there  cited;  Putnam 

deliveiy  of  goods  sold,  employed  an  ex*  y.  Home  Ins.  Co.,  supra. 
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is  such  crdpa  or  grtuzst-culpa  on  the  principal's  part  as  would 
be  a  relevant  ground  for  the  plea  of  estoppel  against 
*hi8  pleading  the  actual  terms  of  the  authority  given  to  the  [137*] 
agent.  Where  the  principal  by  his  words  or  conduct  wil- 
fnlly  causes  another  to  believe  the  existence  of  certain  powers  in 
the  agent,  and  induces  liim  to  deal  with  the  agent  in  that  belief; 
where  the  principal  has  by  words  or  by  conduct  made  a  represen- 
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intended  to  bring  about  the  result  whereby  that  other  dealing 
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to  bar  the  principal  from  pleading  against  the  third  party  the 
terms  of  the  real  authority  which  he  gave  to  the  agent.*    Mere 

■ 

'  See  Rice  v.  GroffinaD,  56  Mo.  434;  did  with  the  knowledge  of  the  firm,  or 

Brooks  ▼.  Jameson,  55  id.  505;  John-  one  of  its  members,  and  who  failed  to 

son  V.  Jones,  4  Barb.  569;  Easson  v.  notify  him  that  he  most  look  to  the 

Koltner,  43  Wis.  646;   Schimmelpen-  clerk  for  his  pay,  it  was  Jteld  that  the 

nich  V.  Bayard,  1  Pet.  264;   Farmers'  firm  was  liable  to  the  expressman  for 

Mut  Ins.  Co.  V.  Taylor,  73  Penn.  St.  his  services.    Pardridge  v.  La  Pries,  84 

342;  Bigelow  on  Estoppel  (2d  ed.),  ^84,  111.  51. 

and  cases  cited;  also  ante,  p.  18,  note.  To  the  point  that  the  authority  of  an 

Although  an  agent's  authority  may  agent  need  not  necessarily  be  proved  by 

be  special  and  limited,  or  even  though  an  express  authorization,  but  may  be 

he  may  have  no  actual  authority,  yet  if  proved  by  the  habit  and  course  of  busi- 

the  principal  allows  him  to  hold  him-  ness  of  the  principal,  see  Franklin  v. 

self  out  to  the  public  as  his  agent  gen-  Globe  Mut.  Life  Lis.  Co.  52  Mo.  461; 

eially,  without  noting  such  limitation^  Brooks  v.  Jameson,  55  id.  505;  Fried- 

and  the  agent  acts  outside  of  bis  actual  lander  v.  Cornell,  45  Tex.  585.    See, 

authority,  the  principal  will  be  bound  also,  Engh  v.  Greenbaum,  4  Thomp. 

thereby,  unless  the  party  with  whom  he  &  C.  426;  Putnam  v.  Home  Ins.  Co. 

deals  had  notice  of  the  limitation,  or  123  Mass.  324. 

want  of  authority.     St.  Louis  &  M.  The  authority  of  an  agent  to  act  for 

Packet  Co.  v.  Parker,  59  111.  23;  Eers-  and  bind  his  principal,  will  be  implied 

lake  T.  Schoonmaker,  3  Thomp.  &  C.  from  tlie  accustomed  performance  by 

524;   S.  C.  1   Hun,   436;    Gallup  v.  the  agent  of  acts  of  the  same  general 

Lederer,  3  Thomp.  &  C.  710;  S.  C.  1  character  for  the  principal,    with  his 

Hun,  282.  knowledge  and  assent    Hasseltine  v. 

Where  an  employee  of  a  mercantile  Miller,  44  Me.  177;  Friedlander  v.  Cor- 

hoDse,  occupying  a  responsible  position,  nell,  supra;   Edwards  v.  Thomas,  66 

and  who  sometimes  took  charge  of  the  Mo.  468,  and  cases  there  cited;  Putnam 

deUveiy  of  goods  sold,  employed  an  ex-  v.  Home  Ins.  Co.,  supra. 

pressman  to  make  deliveries,  which  he  Thus,  authority  to  draw  a  bill  of  ex- 
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[136*]  *  CHAPTER  IT. 

OF  THE  LDinS  OF  AN  AGENT'S  AUTHORirT. 


PAGE. 

Sect.  1.  — Of  the  Extension  of  the 
Authority, 

The  actual  authority  of  an  agent 
may  be  extended  in  yarious  ways, 
and,  amongst  others,  by  the  con- 
duct of  bis  prindpal 136 

Illustrations  where  the  above  rule 
has  been  recognized 137 

Cases  ^ere  the  agent  has  been  al* 
lowed  to  hold  himself  out  as  the 
principal 138 

The  question  to  be  considered,  so 
far  as  concerns  the  liability  of  the 
principal  to  third  parties,  is 
whether  the  agent's  act  is  within 
the  scope  of  his  apparent  author- 
ity  140 


PAQB. 

Sect.  2.  —  Qf  Umitaiiona  qf  the 
Authority, 

In  questions  between  the  principal 
and  the  agent  the  true  limit  of 
the  authority  is  marked  by  the 
actual  authority  or  instructions. .  140 

In  questions  between  the  principal 
and  third  parties  the  limit  is  the 
apparent  authority  with  which 
the  agent  is  invested 140 

Fenn  v.  Harrison  examined 140 

Statement  of  the  law  by  Lord  Ellen- 
borough  in  Pickering  v.  Busk; 
and  by  Lord  Cottenham  in  Beau- 
fortv.Need 142 

The  principle  that  the  apparent  au- 
thority cannot  be  controlled  by 
secret  instructions  is  acted  upon 
both  at  law  and  in  equity 143 


Sect.  1.  —  Of  the  Extension  of  the  Auth/>nty. 

The  authority  with  which  an  agent  is  invested  is  not  necessarily 
confined  to  the  performance  of  those  actions  alone  which  are 
authorized  by  the  bare  words  in  which  an  authority  is  conveyed. 
On  the  contrary,  it  is  rarely  so  confined.  Generally  speaking,  the 
authority  may  be  extended  in  a  variety  of  ways  by  the  operation 
of  a  number  of  rules  and  principles,  some  of  which  have  already 
been  discussed.  There  now  remains  for  consideration  the  influ-' 
ence  of  the  principal's  conduct  in  extending  the  original  authority. 
The  rule  applicable  to  this  branch  of  law  has  been  laid  down 
with  great  clearness  in  the  work  of  a  learned  writer  upon  mer- 
cantile law.  The  only  ground  of  liability  on  the  part  of  a  princi- 
pal to  third  parties  dealing  with  an  agent,  for  the  acts  of  the  agent 
done  in  excess  of  the  power  given  him,  and  which  he  would  be 
held  to  have  even  in  a  question  between  himself  and  the  principal^ 
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16  such  culpa  or  qtiasi-culpa  on  the  principal's  part  as  wonld 
be  a  relevant  groand  for  the  plea  of  estoppel  against 
*hi8  pleading  the  actual  terms  of  the  authority  given  to  the  [137*] 
agent.  Where  the  principal  by  his  words  or  conduct  wil- 
fully causes  another  to  believe  the  existence  of  certain  powers  in 
tlie  agent,  and  induces  liim  to  deal  with  the  agent  in  that  belief; 
where  the  principal  has  by  words  or  by  conduct  made  a  represen- 
tation to  another  as  to  the  agent's  authority  in  order  to  induce 
others  to  act  upon  it.  And  where  the  representation  or  conduct 
complained  of,  whether  active  or  passive  in  its  character,  has  been 
intended  to  bring  about  the  result  whereby  that  other  dealing 
with  the  agent  has  altered  liis  position  to  his  loss  —  in  such  a 
case,  and  in  such  a  case  alone,  will  the  doctrine  of  estoppel  apply 
to  bar  the  principal  from  pleading  against  the  third  party  the 
terms  of  the  real  authority  which  he  gave  to  the  agent.^    Mere 

• 

'  See  Rice  v.  Groffman,  56  Mo.  434;  did  with  the  knowledge  of  the  firm,  or 

Brooks  ▼.  Jameson,  55  id.  505;  John-  one  of  its  members,  and  who  failed  to 

son  V.  Jones,  4  Barb.  569;  Easson  v.  notify  him  that  he  must  look  to  the 

Noltner,  43  Wis.  646;   Schimmelpen-  clerk  for  his  pay,  it  was  held  that  the 

nich  Y.  Bayard,  1  Pet.  2G4;   Farmers'  firm  was  liable  to  the  expressman  for 

Mnt.  Ins.  Co.  v.  Taylor,  73  Penn.  St.  his  services.    Pardridge  v.  La  Pries,  84 

342;  Bigelow  on  Estoppel  (2d  ed.),  ^34,  111.  51. 

and  cases  cited;  also  ante,  p.  18,  note.  To  the  point  Uiat  the  authority  of  an 

Although  an  agent's  authority  may  agent  need  not  necessarily  be  proved  by 

be  special  and  limited,  or  even  though  an  express  authorization,  but  may  be 

he  may  have  no  actual  authority,  yet  if  proved  by  the  habit  and  course  of  busi- 

the  principal  allows  him  to  hold  him-  ness  of  the  principal,  see  Franklin  v. 

self  out  to  the  public  as  his  agent  gen-  Globe  Mut.  life  Ins.  Ck>.  52  Mo.  461 ; 

exaUy,  without  noting  such  limitation.  Brooks  v.  Jameson,  55  id.  505;  Fried- 

and  the  agent  acts  outside  of  his  actual  lander  v.  Cornell,  45  Tex.  585.    See, 

authority,  the  principal  will  be  bound  also,  Engh  y.  Greenbaum,  4  Thomp. 

thereby,  unless  the  party  with  whom  he  &  C.  426;  Putnam  v.  Home  Ins.  Co. 

deals  had  notice  of  the  limitation,  or  123  Mass.  824. 

want  of  authority.     St.  Louis  &  M.  The  authority  of  an  agent  to  act  for 

Packet  Co.  v.  Parker,  59  lU.  23;  Eers-  and  bind  his  principal,  wiU  be  implied 

lake  y.  Schoonmaker,  3  Thomp.  &  C.  from  the  accustomed  performance  by 

524;    S.  C.  1    Hun,    436;    Gallup  v.  the  agent  of  acts  of  the  same  general 

Lederer,  8  Thomp.  &,  C.  710;  S.  C.  1  character  for  the  principal,   with  his 

Hun,  282.  knowledge  and  assent    Hazeltine  y. 

Where  an  employee  of  a  mercantile  Miller,  44  Me.  177;  Friedlander  y.  Cor- 

house,  occupying  a  responsible  position,  neU,  supra;   Edwards  v.  Thomas,  66 

and  who  sometimes  took  charge  of  the  Mo.  468,  and  cases  there  cited;  Putnam 

deliyeiy  of  goods  sold,  employed  an  ex-  y.  Home  Ins.  Co.,  supra, 

pressman  to  make  delivehes,  which  he  Thus,  authority  to  draw  a  bill  of  ex- 
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[136*]  ♦OHAPTEE  TV. 

OP  THE  LIMIT3  OP  AN  AGENT'S  AUTHORmT. 


PAOX. 

Sect.  l.—Cfihe  EjOensian  qf  the 
Authority, 

The  actual  aathoriiy  of  an  agent 
may  be  extended  in  yarions  ways, 
and,  amongst  others,  by  the  oon- 
dact  of  bis  principal 136 

IllnstratioDs  where  the  above  mle 
has  been  recognized 137 

Oases  where  the  agent  has  been  al- 
lowed to  hold  himself  oat  as  the 
principal 138 

The  qaestion  to  be  considered,  so 
far  as  concerns  the  liabiliiy  of  the 
principal  to  third  parties,  is 
whether  the  agent's  act  is  within 
the  scope  of  his  apparent  author- 
ity  140 


FAQS. 

Sect.  2.— Qf  UmUaHonB  pf  the 
Authority. 

In  qaestions  between  the  principal 
and  the  agent  the  true  limit  of 
the  anthori^  is  marked  by  the 
actual  aothori^  or  instmctions. .  140 

In  qaestions  between  the  principal 
and  third  parties  the  limit  is  the 
apparent  authority  with  which 
the  agent  is  invested 140 

Fenn  v.  Harrison  examined 140 

Statement  of  the  law  by  Lord  Ellen- 
boroagfa  in  Pickering  y.  Bosk; 
and  by  Lord  Cottenham  in  Beaa- 
fortT.Need 142 

The  principle  that  the  apparent  an- 
thority  cannot  be  controlled  by 
secret  instmctions  is  acted  upon 
both  at  law  and  in  eqaily 143 


Sect.  1.  —  Of  the  Extension  of  the  AxUhority. 

The  anthority  with  which  an  agent  is  invested  is  not  necessarily 
confined  to  the  performance  of  those  actions  alone  which  are 
authorized  by  the  bare  words  in  which  an  anthority  is  conveyed. 
On  the  contrary,  it  is  rarely  so  confined.  Grcnerally  speaking,  the 
authority  may  be  extended  in  a  variety  of  ways  by  the  operation 
of  a  nnmber  of  rales  and  principles,  some  of  which  have  already 
been  discussed.  There  now  remains  for  consideration  the  influ-' 
ence  of  the  principaPs  conduct  in  extending  the  original  authority. 
Tlie  rule  applicable  to  this  branch  of  law  has  been  laid  down 
with  great  clearness  in  the  work  of  a  learned  writer  upon  mer- 
cantile law.  The  only  ground  of  liability  on  the  part  of  a  princi- 
pal to  third  parties  dealing  with  an  agent,  for  the  acts  of  the  agent 
done  in  excess  of  the  power  given  him,  and  which  he  would  be 
held  to  have  even  in  a  question  between  himself  and  the  principal, 
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is  such  culpa  or  qtiasi-culpa  on  the  principal's  part  as  would 
be  a  relevant  ground  for  the  plea  of  estoppel  against 
*hi8  pleading  the  actual  terms  of  the  authority  given  to  the  [137*] 
agent  Where  the  principal  by  his  words  or  conduct  wil- 
fully causes  another  to  believe  the  existence  of  certain  powers  in 
tlie  agent,  and  induces  him  to  deal  with  the  agent  in  that  belief; 
where  the  principal  has  by  words  or  by  conduct  made  a  represen- 
tation to  another  as  to  the  agent's  authority  in  order  to  induce 
others  to  act  upon  it.  And  wliere  the  representation  or  conduct 
complained  of,  whether  active  or  passive  in  its  character,  has  been 
intended  to  bring  about  the  result  whereby  that  other  dealing 
with  the  agent  has  altered  his  position  to  his  loss  —  in  such  a 
case,  and  in  such  a  case  alone,  will  the  doctrine  of  estoppel  apply 
to  bar  the  principal  from  pleading  against  the  third  party  the 
terms  of  the  real  authority  which  he  gave  to  the  agent.^    Mere 

• 

'  See  Rice  v.  GroSman,  56  Mo.  434;  did  with  the  knowledge  of  the  firm,  or 

Brooks  ▼.  Jameson,  55  id.  505;  John-  one  of  its  membeis,  and  who  failed  to 

son  Y.  Jones,  4  Barb.  569;  Kasson  v.  notify  him  that  he  most  look  to  the 

Noltner,  43  Wis.  646;   Schimmelpen-  clerk  for  his  pay,  it  was  held  that  the 

nich  y.  Bayard,  1  Pet.  204;   Farmers'  firm  was  liable  to  the  expressman  for 

Mut  Ins.  Co.  v.  Taylor,  73  Penn.  St  his  services.    Pardridge  v.  La  Pries,  84 

342;  Bigelow  on  Estoppel  (2d  ed.),  ^34,  111.  51. 

and  cases  cited;  also  ante,  p.  18,  note.  To  the  point  that  the  anthority  of  an 

Although  an  agent's  authority  may  agent  need  not  necessarily  be  proved  by 

be  special  and  limited,  or  even  though  an  express  authorization,  but  may  be 

he  may  have  no  actual  authority,  yet  if  proved  by  the  habit  and  course  of  busi- 

the  principal  allows  him  to  hold  him-  ness  of  the  principal,  see  Franklin  v. 

self  out  to  the  public  as  his  agent  gen-  Globe  Mut.  Life  Ins.  Co.  52  Mo.  461; 

eially,  without  noting  such  limitation.  Brooks  v.  Jameson,  55  id.  505;  Fried- 

and  the  agent  acts  outside  of  his  actual  lander  v.  Cornell,  45  Tex.  585.    See, 

anthority,  the  principal  will  be  bound  also,  Engh  v.  Greenbaum,  4  Thomp. 

thereby,  unless  the  party  with  whom  he  &  C.  426;  Putnam  v.  Home  Ins.  Co. 

deals  had  notice  of  the  limitation,  or  123  Mass.  324. 

want  of  authority.     St.  Louis  &  M.  The  authority  of  an  agent  to  act  for 

Packet  Co.  v.  Parker,  59  111.  23;  Eers-  and  bind  his  principal,  wiU  be  implied 

lake  V.  Schoonmaker,  3  Thomp.  &  C.  from  the  accustomed  performance  by 

524;    S.  C.  1   Hun,   436;    Gallup  v.  the  agent  of  acts  of  the  same  general 

Lederer,  8  Thomp.  &  C.  710;  S.  C.  1  character  for  the  principal,    with  his 

Hun,  282.  knowledge  and  assent    Hazeltine  v. 

Where  an  employee  of  a  mercantile  Miller,  44  Me.  177;  Friedlander  v.  Cor- 

house,  occapying  a  responsible  position,  nell,  supra;   Edwards  v.  Thomas,  66 

and  who  sometimes  took  charge  of  the  Mo.  468,  and  cases  there  dted;  Putnam 

deliveiy  of  goods  sold,  employed  an  ex-  v.  Home  Ins.  Co.,  supra, 

pressman  to  make  deliveries,  which  he  Thus,  authority  to  draw  a  bill  of  ex- 
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negligence  is  not  of  itself  a  gronnd  of  estoppel  (a).  The  import- 
ance of  the  rules  defining  the  limits  of  an  agent's  authority  will 
f  nlly  appear  when  it  is  remembered  that  an  agent's  power  to  bind 
his  principal  is  limited  to  the  scope  of  his  apparent  authority  {b). 

It  is  not  within  the  scope  of  a  banker's  business  to  make  invest- 
ments for  customers. 

In  Bishop  V.  Countess  of  Jersey  {c\  1854,  a  bill  was  filed 
against  the  members  of  a  banking  firm  for  the  purpose  of  making 
them  liable  to  repay  to  the  plaintiff  a  sum  of  5,000^.,  of  which 
she  alleged  she  had  been  defrauded  by  a  fonner  member  of  the 
firm.  From  the  evidence  it  appeared  that  A.,  the  member  in 
question,  had  advised  the  plaintiff,  a  customer  of  the  bank,  to  sell 
out  some  Dutch  stock.  lie  told  her  the  firm  could  procure  for 
her  better  security,  and  that  he  had  one  in  view.  He  told  her  the 
money  was  wanted  by  his  own  son,  who  was  in  trade.  The 
plaintiff  sold  out  the  stock  and  paid  the  money  into  the  bank;  she 
then  gave  him  a  cheque  to  draw  it  out  and  invest  it.  lie  drew  it 
out,  misapplied  it,  and  absconded,  the  interest  having  been  regu- 
larly carried  to  her  account  in  the  meantime  in  the  books  of  the 
bank,  but  it  did  not  appear  by  whom.  All  these  transactions  took 
place  at  the  banking  house,  and  the  plaintiff  had  no  acquaintance 
or  dealings  with  this  member  except  as  banker  and  a  member  of 
the  firm.  The  other  parters  did  not  appear  to  have  known 
[138*]  of  them  at  the  time  they  took  *place.  The  Solicitor-Gen- 
eral  (Sir  Eicliard  Bethell),  with  whom  was  Mr.  Cairns, 
contended,  inter  alia,  upon  the  authority  of  Wilett  v.  Chambers 
{d)  and  Happ  v.  Latham  {e\  that  if  one  partner  makes  represen- 
tations to  a  customer  of  the  firm,  however  untrue  they  may  be, 
the  customer  has  a  right  to  be  put  in  the  same  position  by  the 
other  partners  as  if  the  representation  had  been  true.  Yice-Chan- 
cellor  Eandersley  was  of  opinion  that  the  defendants  were  not 
liable,  on  the  ground  tliat  it  was  not  within  the  scope  of  the  busi- 
ness of  bankers  to  seek  or  make  investments  generally  for  their 
customers,  nor  did  the  partners  know  of  the  dealings  before  the 

change  may  be  presumed  from  repeated  (6)  Olding  v.  Smith,  16  Jur.,  Q.  B. 

acts  of  the  agent,  adopted  and  oon-  497. 

firmed  by  the  principal  previous  to  the  (c)  23  L.  J.,  Ch.  483. 

CDntract  in  which  the  question  is  raised.  (d)  2  Cowp.  814. 

Friedlander  v.  Cornell,  supra.  (e)  2  B.  &  Aid.  795. 
(a)  Bell,  Commentanes,  iii,  I,  3,  n.  5. 
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Other  partner  had  absconded.^  Ko  direct  reference  was  made  to 
the  principle  that  where  one  or  two  innocent  persons  must  suffer 
by  the  fraud  of  a  tliird,  he  who  enabled  that  person  by  giving  him 
credit  to  commit  the  fraud  shall  be  the  sufferer. 

If  the  partner  in  the  above  case  had  been  acting  within  the 
scope  of  his  authority,  the  result  would  have  been  different.  Thus 
in  Thompson  v.  BeU  {f\  a  decision  of  the  Court  of  Exchequer 
in  the  same  year,  the  manager  of  a  joint-stock  bank,  at  which  the 
plaintiff  kept  a  deposit  account,  represented  to  him  that  the  bank 
had  an  equitable  mortgage  on  some  houses  of  a  third  person,  sub- 
ject to  a  mortgage  of  400^.,  and  advised  him  to  purchase  the 
houses  for  5952.,  MOZ.  to  be  paid  in  discharge  of  the  mortgage, 
and  1952.  to  the  bank.  The  plaintiff  consented,  and  took  his 
deposit  receipts  to  the  manager  at  the  bank,  who,  on  presenting 
them  to  a  clerk,  obtained  from  him  5952.  The  manager  then 
gave  the  plaintiff  a  receipt  in  his  own  name,  stating  that  1952. 
was  the  balance  of  purchase-money  of  the  houses,  and  that  4002. 
was  deposited  with  him  to  pay  off  the  mortgage.  He  afterwards 
absconded  with  the  5952.  The  plaintiff  having  brought  an  action 
against  the  bank  to  recover  the  money,  the  jury  found  that  the 
manager  had  authority  to  assign  securities,  that  the  manager  in^ 
tended  to  make  the  plaintiff  believe,  and  the  plaintiff  did  believe, 
that  the  manager  was  acting  in  this  transaction  as  agent  of  the 
bank.  The  court  held  that  the  bank  was  responsible  for  the 
money.  The  obvious  conclnsion  from  the  findings  of  the  jury 
was  that  the  money  was  paid  to  the  manager  as  agent  of  the 

>  A  bank  is  liable  for  the  fraud  or  Bank  v.  Downing,  16  N.  H.  187;  Hoyt 

negligence  or  other  act  of  its  officers  v.  Thompson,  5  N.  Y.  820;  U.  S.  y. 

when  acting  within  the  scope  of  their  City  Bank,  21  How.  356;  Leggett  y. 

aathority.     Foster  y.  Essex  Bank,  17  K.  J.  Manfg.  &  Banking  Co.,  snpra; 

Mass.  479;  Andrews  y.  Suffolk  Bank,  Merchants*  Nat.  Bank  y.  State  Nat. 

12  Gray,   461;   Kennedy  y.  Otoe  Co.  Bank,  supra;  and  cases  cited  on  p.  63 

Bank,  7  Neb.  59;  Rich  y.  State  Nat  of  Thomp.  Nat  Bank  Cases.    See  ante, 

Bank,    id.    201;    Leggett   y.  N.    J.  p.  120,  note. 

Manfg.  &  Bankbg  Co.  1  N.  J.  Eq.  541 ;       Representations  by  a  bank  cashier 

Merchants*  Nat  Bank  y.  State  Nat.  need  not  be  made  at  the  counter  or 

Bank,  10  Wall.  47;  S.  C.  Thomp.  Nat  office  of  the  bank  in  order  to  bind  it 

Bank  Cases,  47,  62,  note  and  cases  cited.  Houghton  y.  First  Nat  Bank,  26  Wis. 

Bat  not  when  acting  outside  the  scope  663.    See,  howeyer,  Merchants' Bank 

of   their  authority.     Foster  y.  Essex  y.  Rudolf,  5  Neb.  527;  Kennedy  y.  Otoe 

Bank,  snpra;  Gibson  y.  Goldthwaite,  County  Nat  Bank,  7  id.  59. 
7  Ala.  281;  New  Hampshire  Savings       (/)  10  Ex.  10;  23  L.  J.,  Ex.  321. 
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bank.    This  distingaiBhes  the  case  from  Bishop  v.  Countess  of 

Jersey  (g). 
[139*]      *There  is  a  number  of  cases  under  this  head  in  ]which 
the  agent  has  been  allowed  to  hold  himself  oat  as  a  prin- 
cipal.* 

In  RamazoUi  v.  Bowring  (A),  1860,  TS.j  representing  himself 
to  be  the  proprietor  of  a  certain  business  carried  on  under  the 
name  of  the  Continental  Wine  OompMinj,  induced  the  defendants 
to  receive  from  him  certain  wines  and  spirits  in  part  satisfaction 
of  a  debt  previously  contracted  bj  him  with  them.  K.  was  really 
onlj  clerk  to  the  plaintiff,  who  was  the  real  proprietor  of  the 
establishment  The  name  of  the  plaintiff  appeared  over  the 
entrance  to  the  cellars,  but  it  was  not  visible  to  persons  going  to 
the  counting-house.  The  plaintiff's  name  also  appeared  (though 
in  an  ambiguous  manner)  upon  a  receipt  signed  bj  one  of  the 
defendants  on  the  delivery  of  some  of  the  goods.  In  an  action 
brought  for  the  price  of  the  goods,  the  Common  Sergeant  left  it 
to  the  jury  to  say  whether  the  plaintiff  or  K.  was  the  real  owner 
of  the  business,  and  told  them  that  if  they  were  of  opinion  that 
K.  was  the  real  owner,  they  must  find  their  verdict  for  the  defend* 
ants;  but  that  if  they  thought  the  plaintiff  was  the  owner,  they 
must  find  for  him.  A  verdict  for  the  plaintiff  was  returned.  A 
rule  nisi  for  a  new  trial  on  the  ground  of  misdirection  was  ob- 
tained, and  afterwards  made  absolute.    ^^  I  think,"  said  Erle^  C. 

ig)  Sapra.  hone  for  him,  and  M.  bought  it|  paying 

'  Where  the  owner  of  property  has  to  it  with  plaintiff*8  money,  and  took  a 

permitted  his  agent  in  poeaesdon  to  bill  of  sale  in  his  own  name.    Sabee- 

represent  himself  as  the  owner  o£  it  and  qaently  he  informed  the  pkiintiff  of 

its  proceeds,  whereby  he  has  obtained  what  he  had  done,  and  showed  him 

credit  and  incorred  a  debt  for  an  im-  the  bill  o£  sale;  bat  the  plaintiff  per- 

provement  upon  the  property,  to  satisfy  mitted  him  to  go  away  witib  the  hocae 

which  a  leyy  is  made  upon  the  proceeds  and  bill  of  sale  still  in  his  possenioQ. 

of  the  property  so  in  the  hands  of  the  M.  iberoafter  went  to  defendant^  who 

agent,  the  owner  is  estopped  to  deny  had  no  knowledge   of    the    agency, 

the  liability  of  such  property  to  satis^  showed  him  the  bill  of  sale,  sold  biw^ 

such  debt    White  y.  Morgan,  42  Iowa,  the  horse  for  cash,  and   abeconded: 

113.  EM,  that  the  plaintiff  could  not  ze* 

But  in  order  to  woik  an  estoppel  in  cover  in  trover  for  the  horse.    Nixon  r. 

such  case,  the  owner  must  have  known  Brown,  57  N.  H.  34. 

of  the  act  of  the  a«ent    Whitev.Mor-  (A)  29  L.  J.,  C.  P.  30;  7  C.  B.,  N.  S. 

gan,  supra.  85. 

The  plaintiff  employed  M.  to  buy  a 
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J.,  ^  the  proper  qnestion  was  not  put  to  the  jury.  .  •  The 
proper  question  under  the  circumstances  would  have  been  whether 
Eamasotti  so  conducted  himself  as  to  enable  Nixon  to  hold  him- 
self out  to  be  the  true  owner  of  the  goods,  whether  Nixon  did  so 
hold  himself  out,  and  whether  the  defendants  in  dealing  with 
Kixon  believed  him  to  be  the  owner."  Other  points  were  raised 
in  the  course  of  the  arguments,  but  it  is  not  necessary  to  discuss 
them  here. 

The  Court  of  Queen's  Bench  had  a  similar  question  before  them 
in  Edmunds  v.  BusheU  and  Jones  (t),  1865.  The  defendant  J. 
carried  on  business  at  Luton  and  in  London.  The  business  in  the 
latter  place  was  carried  on  in  the  name  of  BusheU  and  Co.  J. 
employed  B.  to  manage  his  business,  and  carry  it  on  in  the  above 
name.  The  drawing  and  accepting  bills  of  exchange  was  inci- 
dental to  the  carrying  on  of  such  a  business,  but  it  was  stipulated 
between  them  that  B.  should  not  draw  or  accept  bills.  B.  accepted 
a  bill  in  the  name  of  ^^  BusheU  and  Co.,"  and  the  ccurt 
[140*]  *held  that  J.  was  liable  on  tlie  bill  in  the  hands  of  an  in- 
dorsee, who  took  it  without  any  knowledge  of  B.  and  J. 
or  the  business. 

The  question  to  be  considered,  so  far  as  the  liability  of  the 
plaintiff  to  third  parties  is  concerned,  is  whether  the  agent's  act  is 
within  the  scope  of  his  authority.^  Thus,  where  the  agent  of  a 
wharfinger,  whose  duty  it  was  to  give  receipts  for  goods  actually 
received  at  the  wharf,  fraudulently  gave  a  receipt  for  goods  which 
had  never  been  received,  the  principal  was  not  held  to  be  respon- 
sible, because  it  was  not  within  the  scope  of  the  agent's  authority 
in  the  course  of  his  employment  to  give  such  a  receipt  (£). 

Where  the  defendants'  confidential  clerk  had  been  accustomed 
to  draw  cheques  for  them,  and  in  one  instance  at  least  they  had 
authorized  him  to  indorse,  and  in  two  other  instances  had  re- 

(0  L.  Rep.,  1  Q.  B.  97.  wiiMn  the  scope  of  his  aathority,  may 

<  See  Taylor  y.  Chicago  k  N.  W.  R >  bind  his  principal  in  the  same  way  as  if 

Co.  74  lU.  86;  Fletcher  v.  Sibley,  124  he  were  the  agent  of  a  natural  person, 

MasB.  226;   Kennedy  v.  Otoe  County  unless  the  charter  expressly  provides 

Nat  Bank.  7  Neb.  59;   Saveland  v.  otherwise.    Cily  of  Covington  v.  Cov- 

Gzeen,  40  Wis.  4S1;  Locke  v.  Steams,  ington  &  Cm.  Bridge  Co.,  10  Bush,  69. 

1  Met  560;  also,  ante,  p.  105,  and  note,  (^)  Coleman  v.  Riches,  24  L.  J.,  C.  P. 

p.  138.  125. 
An  agent  of  a  ootporation  acting 


193  OF  THE  AITTSORTIT  OONFEBBED.  [bOOK  IT. 

oeived  monej  obtained  hj  his  indorsing  in  their  name,  a  jniy  is 
warranted  in  inferring  that  the  clerk  had  a  general  authority  to 
indorse  (Q;  ^  bat  a  &rm  bailiff  has  no  implied  authority  to  pledge 
his  employer's  credit  by  drawing  and  indorsing  with  or  in  his 
name  (m).* 

Sect.  2.  —  Limitations  of  an  Agen£%  AtUhority. 

In  considering  the  true  limits  of  the  authority  of  an  agent  a 
distinction  must  be  made.  Questions  may  arise  either  between  a 
plaintiff  and  third  parties  who  ha^e  dealt  bond  fide  with  the 
agent  of  that  principal,  or  between  the  principal  and  the  agent. 
The  construction  of  the  authority  will  be  different  in  each  of 
those  cases  respectively.  In  the  former  case,  the  true  limit  of 
the  agent's  power  to  bind  the  principal  will  be  the  apparent 
authority  with  which  the  agent  is  invested;'  in  the  latter  case, 
the  true  limit  of  his  authority  will  be  marked  by  the  express 
authority  or  instructions  given  to  the  agent;  nor  will  it  be  ex- 
tended by  the  addition  of  any  implied  powers  inconsistent  with 
such  authority  and  instructions.^ 

(0  Prefloott  V.  Flinn,  9  Bing.  19.  Where  a  pnndpal,  in  a  letter  to  his 

'  See  aate,  p.  137,  note.  broker,  expressed  a  decided  wish  to  have 

(mi)  Davidson  v.  Stanley,  2  M.  &  Q.  his  money  pat  into  registered  bondst 

721.  and  said  lliat  he  was  anxious  to  do  so  Jbut 

*  See  ante,  p.  116,  note.  after  considering  the  matter  at  some 

*  See  Easson  t.  Noltner,  43  Wis.  646;  length,  and  giving  no  definite  instnio- 
Taylor  v.  Chicago  A  N.  W.  R*y  Co.,  74  tions,  he  oondaded  by  saying:  **  I  shall 
111.  86;  Adams  Express  Co.  v.  Schles*  feel  nnder  many  obligations  if  yon  wiU 
singer,  75  Penn.  St.  246;  Smith  v.  Peo-  kindly  make  sach  sale  and  porchaaes  d 
zia  Coonly,  59  HL  412;  and  note  1,  bonds  as  your  good  sense  dictates:** 
p.  140.  fleU,  that,  if  the  broker  acted  in  good 

*  See  Allen  V.  Snydam,  20  Wend.  821;  faith,  a  purchase  of  unregistered  bonds 
Wilson  V.  Wilson,  26  Penn.  St  393;  was  within  the  scope  of  the  authority 
Williams  V.  Higgins,  30  Md.  404;  Saw-  conferred  upon  him  by  the  letter.    Mat- 
yer  v.  Mayhew,  51  Me.  386;  Lee  v.  thews  v.  Fuller,  123  Mass.  446. 
Clements,  48  6a.  128.  The  giving  of  prices  merely  in  an  in- 

To  make  instructions  imperative,  it  is  Toice  of  goods  consigned  to  a  factor, 

not  necessary  that  they  should  be  given  cannot  be  considered  as  a  direction  not 

in  the  form  of  a  command;  the  exi«es-  to  sell  for  less  than  the  invoice  price, 

sion  of  a  wish,  where  the  agent  has  no  Mann  v.  Iawb,  117  Mass.  293. 

special  interest  or  property  founded  up-  If  a  party  undertakes,  even  voluntarily 

on  advances  and  liabilities  incurred  by  and  gratuitously,  to  invest  money  for 

him,  will  be  presumed  to  be  an  order,  another,  and  disregards  the  positive  in- 

Wilson  V.  Wilson,  supra;  Brown  v.  Mc-  structions  given  as  to  the  specific  diar- 

Gran,  14  Pet  494.  acter  of  the  security  to  be  taken,  he  is 
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Fenn  v.  Harrison  (n),  1790,  was  an  action  brought  upon  a  bill 
of  exchange.  L.  and  G.  drew  a  bill  of  exchange  on  G.  and  J.,  in 
favour  of  N.,  and  indorsed  it  to  the  defendants,  who  employed 
one  F.  Hnet  to  get  it  discounted.  They  told  him  to  carry  it  to 
market  and  get  cash  for  it,  but  they  would  not  indorse  it. 
He  *applied  to  his  brother  to  get  the  bill  discounted,  in-  [*141] 
forming  him  tliat  it  was  the  defendants'  bill,  and  that 
though  they  did  not  choose  to  indorse  it,  their  number  was  on  it, 
which  was  the  same  thing,  and  that  he  would  indemnify  the 
brother  if  he  himself  indorsed  the  bill.  The  plaintiffs  discounted 
the  bill,  but  only  upon  condition  that  it  was  indorsed  by  the 
brothers.  They  knew  nothing  of  the  real  owner.  G.  and  J.  sub- 
sequently became  bankrupt,  and  the  plaintiffs  having  heard  that 
the  bill  had  passed  through  the  defendants'  hands,  applied  to 
them  for  payment  At  the  first  trial  a  verdict  was  given  for  the 
plaintiffs.  The  court  granted  a  new  trial,  and  Lord  Kenyon  left 
it  to  the  jury  to  say  whether  J.  Iluet,  the  brother,  had  made  him- 
self answerable  to  the  plaintiffs,  as  agent  for  the  defendants.  They 
were  of  that  opinion,  and  found  a  verdict  for  the  plaintiffs  a  sec- 
ond time.  This  verdict  was  again  set  aside,  and  a  new  trial 
granted.  Lord  Kenyon  was  on  the  whole  disposed  to  admit  the 
plaintiffs'  claim.  "  The  difficulty  I  meet  with,"  said  his  lordship, 
"is  this:  This  is  not  an  action  wherein  F.  Huet  calls  on  the  de- 
fendants for  an  indemnity;  if  it  were,  I  admit  that,  as  he  exceeded 
the  authority  of  his  principal,  he  could  not  recover  against  him. 
But  here  J.  Huet,  who  is  an  innocent  man,  and  not  involved  in 
the  misconduct  of  his  brother,  F.  Huet,  has  a  claim  on  the  de- 
fendants. ...  It  is  clear  that  the  defendants  might  resort  to  J. 
Huet  for  payment,  and  that  brings  it  to  this  question,  whether 
J.  Huet,  who  took  the  bill  from  F.  Huet,  knowing  him  to  be  the 
agent  of  the  defendants,  has  not  a  right  to  call  on  the  defendants, 
who  constituted  F.  Huet  their  agent,  although  that  agent  exceeded 
his  authority.  I  think  that  he  has."  The  other  judges  were  of 
opinion  that  the  defendants  were  not  liable — chiefly  on  the  ground 
that  F.  Huet  was  expressly  directed  by  the  defendants  not  to 
indorse  the  bill.  At  the  third  trial  the  evidence  varied,  and  it 
was  not  proved  that  the  defendants  told  their  agent  that  they 

liable  if  the  investment  should   faiL       (n)  3  T.  R.  757;  4  ib.  177. 
Williams  v.  Higgins,  sapra. 


200  OP  THE   AIJTHORITT  CONFEBEKD.  [bOOK  H. 

would  not  indorse  the  bill.  A  verdict  was  again  found  for  the 
plaintiffs,  and  a  rule  to  grant  a  new  trial  refused.  Asliurst, 
Buller,  and  Grose,  JJ.,  said  that  unless  the  evidence  on  tliis  trial 
had  varied  in  the  above  manner  from  that  given  before,  thej  would 
have  continued  to  entertain  the  same  opinion  which  they  deliv- 
ered on  the  former  occasion,  namely,  that  the  defendants  were  not 

liable. 

In  Pickering  v.  Busk  {p\  in  1812,  the  principles  ap- 

[142*]  plicable  to  *this  branch  of  law  were  stated  clearly  and 
explicitly.  This  was  an  action  in  trover.  The  following 
facts  were  proved  at  the  trial  before  Lord  Ellenborough:  A  broker 
in  the  hemp  trade  had  bought  for  the  plaintiff  a  parcel  of  hemp, 
which  was  delivered  to  the  broker  at  the  request  of  the  plaintiff 
by  a  transfer  in  the  books  of  the  wharfinger  from  the  name  of 
tJie  seller  to  that  of  tlie  broker.  The  broker  afterwards  bought 
another  parcel  of  hemp  for  the  plaintiff.  Tliis  parcel  was  trans- 
ferred to  the  names  of  "Pickering  (the  plaintiff),  or  Swallow  (the 
broker)."  The  plaintiff  paid  for  both  parcels.  While  the  parcels 
were  lying  at  the  wharves,  the  broker  sold  and  transferred  them 
to  H.  and  Co.,  who  soon  afterwards  became  bankrupt  The 
assignees  refused  to  restore  tlie  hemp.  Lord  Ellenborough  directed 
the  jury  that  the  transfer  by  direction  of  the  plaintiff  into  tlie 
broker's  name,  authorized  him  to  deal  with  it  as  owner  with 
respect  to  third  persons,  and  that  the  plaintiff,  who  had  thus  en- 
abled him  to  assume  the  appearance  of  ownership  to  the  world, 
must  abide  the  consequences  of  his  own  act.  The  jury  found  for 
the  defendants,  and  leave  to  move  to  set  the  verdict  aside  was 
reserved  to  the  plaintiff.  A  rule  was  accordingly  obtained  by  the 
Attorney -General  (Sir  Vicary  Gibbs),  and  supported  on  the  au- 
thority of  MWomhie  v.  Davies  (^),  and  Paterson  v.  Tosh  (j), 
but  discharged  by  the  full  court,  on  the  ground  that  the  broker's 
apparent  authority  could  not  be  limited  by  any  private  communi- 
cations.^ 

(o)  15  East,  88.  ihis  possession  and  ibe  documents  with 

( p)  6  East,  538.  which  he  endows  him,  enables  him  to 

iq)  2  Str.  1178.  hold  himself  oufc  to  the  world  as  the 

'  If  the  real  owner  of  goods  sniFen  true  owner,  if  any  loss  happens,  he, 

another  to  have  i>08se8sion  of  his  prop-  who  has  thus  clothed  such  person  with 

erty,  and  also  delivers  to  him  docu-  the  power  to  deceive,  ought  to  bear  the 

mentary  evidence  of  title,  and  thus,  by  loss.    But  where  the  vendor  has  bat  a 
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"  Strangers,"  Said  Lord  EUenborough,  0.  J.,  "  can  only  look  to 
the  acts  of  the  parties  and  to  the  external  indicia  of  property, 
and  not  to  the  private  communications  which  may  pass  between 
a  principal  and  his  broker;  and  if  a  person  authorize  another  to 
assume  the  appai'ent  right  of  disposing  of  property  in  the  ordi- 
nary course  of  trade,  it  must  be  presumed  that  the  apparent 
authority  is  the  real  authority.  I  cannot  subscribe  to  the  doctrine 
that  a  broker's  engagements  are  necessarily  and  in  all  cases  limited 
to  his  actual  authority,  the  realty  of  which  is  afterwards  to  be 
tried  by  the  fact  It  is  clear  that  he  may  bind  his  principal 
within  the  limits  of  the  authority  with  which  he  has  been  appar- 
ently clothed  by  the  principal  in  respect  of  the  subject-matter.  .  . 
The  present  case  is  not  the  case  of  a  pawn,  but  of  a  sale  by  a 
broker,  having  the  possession  for  the  purpose  of  sale.  The  sale  was 
made  by  a  person  who  had  all  the  indicia  of  property." 

The  case  is  thus  *distingaished  from  the  authorities  [143*] 
upon  which  the  argument  in  support  of  the  rule  was  based. 

Whitehead  v.  Tuckett  (r)  was  decided  by  the  same  court  in  the 
same  year.  The  action  was  in  trover  to  recover  certain  hogsheads 
of  sugar,  which  the  plaintiff  purchased  of  the  defendant's  brokers. 
The  defence  was  that  the  brokers  had  been  entrusted  with  the 
sugar  for  the  purposes  of  sale  under  a  limited  authority.  The 
custom  was  for  these  brokers  to  buy,  pay  for,  sell  or  receive  the 
value  of,  sugars  on  speculation  in  their  own  names  and  upon  their 
own  judgment,  but  for  their  principals.  Occasionally,  when 
the  market  was  low,  they  were  under  an  unlimited  authority  as 
to  quantity  and  price;  at  other  times  under  special  instructions  to 
buy,  but  guided  from  time  to  time  by  special  instructions  to  sell, 
limited  in  respect  of  price,  and  advised  from  time  to  time  as  to 
the  probable  rise  or  fall  of  the  market  They  kept  only  a  gen- 
eral account  with  their  principal  of  the  sums  advanced  to  and  re- 
ceived for  him,  without  accounting  separately  for  each  particular 
lot  purchased  and  re-sold.  The  particular  sugars  in  dispute  had 
been  purchased  and  paid  for  in  their  own  names  by  the  brokers, 
and  lodged  in  their  own  warehouse,  but  sold  under  the  price  di- 

naked  poeaession,  this  cannot  prevail  v.  Osbom,  82  lU.  411.    See,  also,  Com- 

against  the  right  of  the  trae  owner,  merdaL  Bank  y.  Eoetright,  22  Wend, 

who  is  entitled  to  follow  his  property  848. 
and  reclaim  it  wherever  found.  Fawoett       (r)  15  East,  400. 
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rected  by  the  defendant  After  receipt  of  the  money  on  his  be- 
half they  failed.  At  the  trial  a  verdict  was  foand  for  the  plaintiff, 
and  this  was  allowed  to  stand,  on  the  ground  that  the  limits  of 
the  brokers'  authority  were  to  be  gathered,  not  from  their  private 
instnictions  as  to  the  particular  parcels  of  goods,  but  from  their 
general  dealing. 

This  decision  was  mentioned  with  approval  by  Lord  Cottenham 
in  the  case  of  The  Duke  of  Beaufort  v.  Neeld  («),  decided  by 
the  House  of  Lords  in  1845.  "This  principle,"  said  his  lordship, 
**is  acted  upon  at  law  as  well  as  in  equity,  to  prove  which  I  re- 
ferred to  Whitehead  v.  Tuckett  (t).  .  .  The  principle  is,  I  con- 
ceive, perfectly  plain  and  well  established;  and  can  there  be  a 
question  as  to  whether  this  case  falls  within  it?  Did  not  the 
paper  signed  by  the  duke  hold  out  to  all  who  might  negotiate  with 
Mr.  W.  (the  agent)  or  the  commissioner,  reason  to  believe  that  the 
duke  was  willing  to  take  any  land  that  might  be  agreed  upon  in 
exchange  for  Dunley  Gorse?  Having  given  this  general  author- 
ity, can  he  be  heard  to  say  that  this  authority  was  limited  by  pri- 
vate instructions,  of  which  those  who  dealt  with  the  agent  know 
nothing  ? "  To  the  same  effect  are  the  observations  of  Lord 
[144*]  *Brougham:  "The  duke  knew,  no  doubt,  that  he  had 
tied  up  W.'s  hands  by  a  particular  instruction,  and  W. 
ought  to  have  taken  care  that  that  instruction  was  communicated 
to  those  before  whom  he  appeared  clothed  with  a  general  author* 
ity,  which  instruction,  not  being  communicated,  would  leave  him 
clothed  with  an  absolute  authority." 

In  Summers  v.  Solomon  (u\  1857,  one  of  the  defendant's  shops 
was  under  the  management  of  his  nephew,  who  was  in  the  habit 
of  ordering  goods  of  the  plaintiff*  in  the  name  of  the  defendant, 
who  paid  for  them.  In  November,  1855,  the  plaintiff  received 
two  orders  for  jewellery  from  the  nephew.  The  goods  were  sent 
to  and  acknowledged  by  the  defendant  as  ordered  by  him.  On 
the  7th  March,  1856,  the  nephew  absconded,  and  obtained  on  the 
10th,  14th  and  20th  of  the  same  month,  a  quantity  of  jewellery, 
the  subject  of  the  action,  from  the  plaintiff.  A  verdict  for  the 
amount  claimed  was  taken,  with  leave  to  enter  it  for  the  defend- 
ant if  the  court  should  be  of  opinion  that  there  was  not  reasonable 
evidence  to  warrant  a  jury  in  finding  for  the  plaintiff.  The  court 
(«)  12  a  &  F.  248,  290.        (0  8apm.        («)  26  L.  J.,  Q.  B.  dOl. 
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was  of  opinion  that  there  was  evidence,  and  the  verdict  was  not 
disturbed.  '* The  question,"  said  Mr.  Justice  Coleridge,  "is  not 
what  was  the  exact  relation  between  the  defendant  and  Abraham 
(the  nephew),  but  whether  the  defendant  had  so  conducted  him- 
self, and  held  the  other  out,  as  to  lead  the  plaintiff  reasonably  to 
suppose  that  he  was  the  defendant's  general  agent  for  the  pur- 
pose of  ordering  goods."  In  Hazard  v.  Treadwell  (a?),  an  early 
case,  1768,  Lord  Kenyon  held,  that  one  instance  of  recognition  of 
a  servant  by  the  master  to  purchase  goods  on  his  credit  was  suf« 
ficient  to  make  the  master  liable  for  subsequent  orders  of  the  serv- 
ant, until  the  authority  was  known  to  have  been  withdrawn.  In 
the  present  case,  the  nephew  had  previously  ordered  the  goods  to 
be  sent  to  the  shop  —  the  variation  in  the  place  and  mode  of  de- 
livery was  held  to  be  immaterial. 

The  question  for  the  jury  is,  whether  from  such  a  recognition 
a  tradesman  would  be  justified  in  inferring  a  general  authority 
from  the  principal  to  the  agent  to  deal  for  him  on  credit  in  re* 
spect  of  the  same  description  of  goods  (y). 

For  other  authorities  reference  may  be  made  to  Preacott  v. 
Flinn  (js);  Zevj/  v.  Pyne  (a);  Davidson  v.  Stanley  (i). 

(a?)  1  Str.,  506.  (a)  Car.  &  Mar.  453. 

(y)  See  Paley,  by  Lloyd,  163.  {h)  2  M.  &  G.,  721. 

(z)  9  Bing.  19. 
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Sectt.  1. — Where  the  AvthorUy  is  given  hy  a  Formal  InetrumenL 

When  an  authority  is  conferred  upon  an  agent  bj  a  formal  in* 
strument,  as  bj  a  power  of  attorney,  there  are  two  rules  of  con- 
Btrnction  to  be  carefully  attended  to: 


'A  large  collection  of  maxims  and 
rules  of  interpretation  will  be  found  in 
Blackwell  on  Tax  Titles,  •eoe  et  seq. 

In  order  to  arriYe  at  the  intention  of 
the  parties,  and  to  interpret  the  scope 
and  meaning  of  the  power,  the  court 
may  receive  evidence  of  the  relative  po- 
sition of  the  parties,  their  obvious  de- 
sign as  to  the  objects  to  be  accomplished, 
and  the  nature  of  the  business  or  trans- 
action in  which  the  principal  was  en- 
gaged, when  the  power  of  attorney 


relates  to  thai.  Brantley  v.  Soatfaem 
Life  Ins.  Co.,  53  Ala.  554;  Maynaid  v. 
Mercer,  10  Nev.  33.  See,  also,  Binell 
Y.  Terry,  69  IlL  184. 

But  a  power  of  attorney,  and  the  writ- 
ten contract  entered  into  by  virtue  of 
such  power,  though  executed  at  the 
same  time,  are  not  necessarily  to  be 
construed  as  one  paper.  In  the  absenco 
of  any  ambiguity  in  the  contract,  or 
any  reference  to  the  power,  the  contract 
is  to  be  construed  by  its  own  terms,  and 
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1.  The  meaning  of  general  words  in  the  instrument  will  be 

restricted  by  the  context,  and  construed  accordingly.^ 

2.  The  authority  will  be  construed  strictly  so  as  to  exclude  the 

exercise  of  any  power  which  is  not  warranted  either  by  the 
actual  terms  used,  or  as  a  necessary  means  of  executing  the 
authority  with  effect* 

the  power  is  to  be  referred  to  only  to  of  red  estate  oontainixig  a  clause  givinfir 
show  the  nature  and  extent  of  the  an-  the  lessee  the  privilege  of  purchasing 
thority  conferred.  Mattock  y.  Toung,  any  part  of  tiie  land  during  the  contin- 
66  Me.  459.  nance  of  the  lease,  at  its  value,  in  pref- 
'  See  note  2,  following.  erence  to  any  other  person.  See,  also, 
'  Biasell  y.  Terry,  69  111.  184 ;  Chase  I Awrence  y.  Gebhard,  41  Barb.  575, 584; 
y.  Dana,  44  id.  262  (a  wairant  of  attor-  Wicks  y.  Hatch,  62  N.  Y.  535. 
ney);  Wood  y.  Goodridge,  6  Gush.  117,  An  authority  to  an  agent  "  to  grantt 
123;  Geiger  y.  BoUes,  1  Thomp.  &  C.  bargain  and  sell  the  same  [real  estate], 
129;  Brantley  y.  Southern  life  Ins.  Co.,  or  any  part  or  proportion  thereof,  for 
53  Ala.  554;  Bosseauy.  O'Brien,  4  Biss.  such  sum  or  price,  and  on  such  terms  as 
395;  Cringhead  y.  Peterson,  72  N.  Y.  to  him  might  seem  meet,"  will  not  au- 
279.  thorize  the  making  of  a  oonyeyanoe  in 
Where  the  authority  to  perform  spe-  consideration  of  loye  and  affection  in 
cific  acts  is  giyen  in  the  power,  and  gen-  the  principal  for  the  grantee  in  the  con- 
eral  words  are  also  employed,  such  yeyance.  It  authorizes  a  sale  for  a 
words  are  limited  to  the  particular  acts  monied  consideration  only.  Mott  y. 
authorized.  Geiger  y.  BoUes,  supra;  Smith,  16  Cal.  636. 
Billings  y.  Morrow,  7  Cal.  171,  where  Nor  for  a  nominal  consideration  of  one 
an  instrument  executed  by  the  principal  dollar.  Meade  y.  Brothers,  28  Wis.  689, 
appointed  one  an  attorney  to  *'  supeiin-  A  power  of  attorney  authorizing  the 
tend  my  real  and  personal  estate,  to  collection  of  debts  and  of  personal  prop- 
make  contracts,  to  settle  outstanding  erty,  contained  the  following  clause: 
debts,  and  generally  to  do  all  things  ihcX  '*  Upon  the  receipt  of  any  such  debt, 
concern  my  interest  in  any  way,  real  or  dues  or  issues  of  money,  acquittances  or 
personal  whatsoeyer,  giying  my  said  other  discharges  for  me,  and  in  my  name 
attorney  full  power  to  use  my  name,  to  to  make,  seal,  execute  deeds  of  conyey- 
release  others  or  bind  myself  as  he  may  ance  and  deliyer,  and  generally  do  all 
deem  proper  and  expedient;  hereby  and  eyery  act  or  acts,  thing  or  things, 
making  the  said  S.  my  general  attorney  deyice  or  deyices,  in  the  law,  whatsoeyer 
and  agent,  and  by  these  presents  ratify-  needful  and  necessary  to  be  done  in  and 
ing  whatsoeyer  my  said  attorney  may  about  the  premises,  for  me  and  in  my 
do  by  yirtue  of  this  power,'*  was  held  name  to  do,  execute  and  perform:'* 
insufficient  to  authorize  the  attorney  to  Held^  insufficient  authority  to  sell  real 
conyey  real  estate.  estate,  and  only  allowing  deeds  of  re- 
See,  howeyer,  De  Rutte  y.  Muldrow,  lease  for  mortgages,  or  to  affect  con- 
16  CaL  505,  where  BilUngs  y.  Morrow,  tracts  theretofore  made.  Berry  y. 
supra,  was  commented  on,  a  disposition  Hamage,  39  Tex.  638. 
manifested  not  to  extend  the  aboye  doc-  An  authority  '*  to  attend  to  the  busi- 
trine,  and  the  same  instrument  was  held  ness  of  the  principal  generally,"  or  *'  to 
to  authorize  the  agent  to  make  a  lease  act  for  hun  with  reference  to  all  his 
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With  reference  to  the  latter  rule,  see  Book  II,  Pt.  I.,  Ch.  IL 
With  respect  to  the  former  rule,  which  is  not  confined  to  qnes- 

bosiness,'*  does  not  aathorize  the  agent  from  the  use  or  proceeds  of  the  sale  of 

to  sell  real  estate,  nor  does  it  allow  him  his  property,  bind  him  by  entering  into 

to  sell  or  otherwise  dispose  of  the  per-  contracts  for  which  money  is  to  be  paid 

sonalty  of  his  principal,  unless  as  a  oat    Hazdtine  v.  Miller,  44  Me.  177. 

means,  necessary  and  proper,  to  oondact  See  ante,  p.  116,  note, 

the  business  to  which  the  agency  ap*  If  (me  oonstitates  another  his  "  gen- 

phes.    Coqnillaid  t.  French,  19  Ind.  eral  and  special  agent  to  do  and  trans- 

274.  act  all  manner  of  business,"  this  does 

A  power  of  attorney  to  sell  "  claims  not  necessarily  authorize  the  agent  to 

and  effects'*  cannot  be  constraed  to  an-  sell  stocks  or  other  property  of  the  prin- 

thorize  the  sale  of  land  or  real  estate,  cipal.    Hodge  ▼.  Combs,  1  Black,  192. 

De  Cordoya  y.  Enowles,  87  Tex.  19.  The  appointment  of  an  attorney  by 

An  agent  authorized  to  bargain  and  writing  **  with  foil  power  and  anthority 

sell  lands  has  no  right  under  such  power  for  me  and  in  my  name,  to  draw  or  to 

to  grant  a  license  to  the  purchaser,  pre-  indorse   promissory  notes,   to  accept, 

yious  to  a  conyeyance,  to  enter  and  cut  draw,  or  indorse  biUs  of  exchange,"  does 

timber,  although  such  license  be  giyen  not  authorize  the  attorney  to  draw,  or 

with  a  bona  Jide  intent  to  effect  the  sale  indorse  notes  for  the  mere  acoommoda- 

of  the  lands.     Hubbard  t.  Elmer,  7  tion  of  third  persons.  Wallace  y.  Brandi 

Wend.  446.  Bank,  1  Ala.  565.     8ee  ante,  pp.  106, 

A  power  of  attorney  to  oonyqr  lands  116,  notes. 

held  to  relate  to  after-acquired  lands.  Defendant,  a  married  woman,  executed 

Berkley  y.  Judd,  22  Minn.  288.  to  her  husband  a  power  of  attorney,  au- 

A power  of  attorney  to  make  "all  thorizinghim  "to make,  sign, indorse, 

such  deeds  of  conyeyance  and  of  parti-  and  accept  all  checks,  notes,  drafts  and 

tion  to  such  lands  as  I  am  entitled  to,'*  bills  of  exchange  '*  for  her,  which  power 

authorizes  a  deed  of  sale  as  well  as  a  of  attorney  was  deposited  with  a  bank 

deed  of  partition.    Jackson  y.  Hodges,  where  she  kept  an  account    Defendant 

2  Tenn.  Ch.  276.  was  the  owner  of  real  estate  from  which 

'    A  power  of  attorney  authorizing  m  she  reoeiyed  rents,  but  was  not  carrying 

Tery  general  terms  the  sale  and  con-  on  a  trade  or  business.    The  husband 

yeyance  of  real  estate  and  the  use  of  all  gaye  to  plaintiffs  a  post-dated  check  in 

due  means  therefor,  and  generally  to  the  defendant's  name  in  exchange  for 

do  all  matters  relating  to  the  premises  their  check,  payable  to  his  order.    The 

as  effectually  as  the  principal,  '*  if  pres-  check  so  giyen  by  the  husband  was  pre- 

ent,  ought  or  might  personally,  although  sented  at  maturity  and  payment  was 

the  matter  should  require  more  special  refused.  In  an  action  thereon,  A^/d,  that 

authority  than  is  here  comprised,'*  held  the  power  granted  to  the  husband  was 

to  authorize  a  conyeyance  with  warranty,  to  deal  with  the  moneys  andchoeesin 

Bronson  y.  CoflSn,  118  Mass.  156.  action,  parts  of  defendant's  separate  es- 

A  general  authority  to  an  agent  to  tate,  not  to  create  a  debt,  or  to  charge 

collect  debts  and  to  pay  and  receive  such  estate  for  a  debt;  and  that  the 

money,  does  not  authorize  him  to  bind  transaction  was  not  within  the  terms  of 

his  principal  by  negotiable  instruments;  his  authority.    Nash  y.  Mitchell,  71  K 

nor  can  an  agent  having  authority  to  Y.  199. 

collect  money  for  his  principal  arising  Where  an  agent,  haying  a  power  of 
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tions  of  agency,  a  leading  case  upon  the  general  principle  is  Lord 
Arltnffton  v.  Merricke  (a\  decided  by  the  King's  Bench  in  1672. 
An  action  of  debt  on  a  bond  having  been  brought  against  the  de- 
fendant, he  prayed  oyer  of  the  condition  of  the  bond.  Lord 
Arlington,  Postmaster-General  for  the  time  being,  *had  [146*] 
appointed  one  J.  as  his  deputy  at  Oxford  for  the  term  of 
six  months  following,  on  condition  that  he  would  faithfully  per- 
fonn  all  the  duties  of  the  oflBce.  One  of  the  deputy's  duties  was 
at  the  end  of  every  month  to  pay  into  the  General  Post  OflSce  all 
moneys  received  by  him  in  his  oflSce.  The  bond  was  dated  and 
executed  in  1667.  Within  two  or  three  years  of  its  execution,  J. 
received  money  for  which  he  failed  to  account,  and  an  action  was 
thereupon  brought  against  the  defendant  as  his  surety.  Hale, 
C.  J.,  and  the  other  learned  judges,  were  clearly  of  opinion  that 
the  condition  should  refer  only  to  the  recital  by  which  the  def end- 
attorney  to  collect  any  and  all  money  employ  a  physician  to  attend  one  who 
due  or  to  become  doe  his  principal  from  acted  aa  coachman,  without  the  consent 
any  source,  and  especially  a  certain  de-  or  knowledge  of  the  company,  and  who 
scnbed  claim,  and  to  give  for  his  prind-  had  also  been  injured  by  the  same  acd- 
pal  and  in  his  name  any  and  all  receipts  dent  Shriver  y.  Stevens,  12  Penn.  St. 
and  aoqnittanoes  necessary  and  proper    258. 

on  receiving  or  in  order  to  receive  any  A  general  power  authorizing  the 
and  all  such  moneys,  and  also  to  apply  agent  to  represent  the  principal  in  all 
portions  of  such  moneys  to  debts  of  the  his  interests  in  a  given  locality,  does  not 
principal,  and  generally  to  do  and  per-  empower  him  to  embark  the  principal 
form  any  other  acts  in  and  about  said  in  a  new  and  different  business.  Camp- 
busineas  that  may  be  deemed  necessary  bell  v.  Hastings,  29  Ai^.  512. 
or  proper,  deposits  in  bank  to  the  prin-  See  generally,  ante,  pp.  108,  111,  116, 
cipal^a  credit  some  of  the  money  arising   notes. 

from  the  daim  specially  mentioned  in  Where  a  party  holding  a  patent  from 
the  power,  and  afterwarda,  during  the  the  U.  S.  for  certain  lands,  authorized 
existence  of  the  agency,  draws  out  the  his  agent  "  to  act  upon  the  application 
deposit  on  checks  purporting  to  be  signed  and  demand  of  any  person  actually  own- 
by  the  principal  and  believed  by  the  ing "  town  lots  in  Denver  City,  within 
officers  of  the  bank  to  be  genuine,  the  the  limits  of  the  lands,  and  to  execute 
bank  is  discharged,  whether  the  checks  and  deliver  deeds  to  such  persons  as 
be  in  fact  genuine  or  not.  They  are  in  '*  may  apply  for  the  same  within  three 
effect  leceipts  and  acquittances  in  the  months  from"  a  certain  date:  Held, 
name  of  the  principal.  City  Bank  v.  that  the  ** application  and  demand*' 
Kent,  57  Ga.  283.  must  be  made  within  that  time,  but  the 

An  agent  of  a  stage  company,  author-    authority  of  the  agent  to  aoUudicate  the 
ized  to  obtain  surgical  aid  for  a  passen-    claims  was  not  so  limited.    Clements  v. 
ger  injured  by  the  upsetting  of  the    Macheboeuf,  92  U.  S.  418. 
coach,  ia  not  therefore  authorized  to       (a)  2  Wms.  Saunders,  411  a. 
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ant  was  bound  for  six  months.^  In  RooJce  v.  Lord  Kensington  Qt) 
the  subject  was  f uUj  considered  bj  Sir  W.  Page  Wood,  V.-C. 
Jenner  v.  Jcnner  {c)  is  a  later  authority;  but  tlie  above  principle 
is  well  established,  and  has  been  applied  in  a  variety  of  cases  (^ 
IN'ow  let  us  turn  to  the  more  modem  cases  in  which  the  question 
had  reference  to  the  authority  of  an  agent  In  Hay  v.  OoU^ 
smidt  {e)j  decided  by  the  Court  of  King's  Bench  in  1804,  the 
action  was  brought  to  recover  money  received  by  the  defendants 
upon  a  bill  of  exchange.  The  bill  was  payable  to  the  plaintifiPs 
testator  or  his  order.  The  testator  had  granted  to  J.  and  S.  a 
power  of  attorney  authorizing  him  to  ask,  demand  and  receive 
^  all  money  that  might  become  due  to  him  on  any  account  what* 
soever,  and  to  transact  all  business,  and  upon  non-payment  or 
non-delivery  thereof,  for  him,  and  in  his  name,  to  use  all  such 
lawful  ways  and  means  for  the  recovery  thereof  as  he  might  or 
could  do  if  he  was  personally  present  and  did  the  same."  They 
received  the  bill  above  mentioned  under  this  power,  and  having 
severally  indorsed  it  in  the  name  of  the  testator,  discounted  it 
with  the  defendants,  who  afterwards  received  the  value  from  the 
acceptors.  At  the  trial  a  verdict  was  found  for  the  plaintifib,  but 
a  rule  was  granted  for  setting  aside  the  verdict  and  entering  a 
nonsuit,  on  the  ground  that  J.  and  K.  had  authority  to  indorse  and 
discount  the  bill.    Upon  argument  the  court  held  that  the  power 

>  See  Mayor,  etc.  of  Rahway  v.  Crow-  lina  Insuianoe  Go.  t.  Smiih,  2  HOI  (S. 
ell,  40  N.  J.  Law,  207,  where  it  was  C),  5^0;   Soatti   Carolina  Sodeiy  v. 
considered  that  the  case  waa  not  altered  Johnson,    1  McCord,   41;    Coanty  of 
by  the  fact  that  such  officer  holds  for  a  Wapello  v.  Bingham,  10  Iowa,  40;  Pat- 
definite  term,  and  until  his  successor  terson  t.  Township  of  Freehold,  38  N. 
riiall  be  appointed,  such  latter  term  ex-  J.  Law,  255;  Kingston  Mut  Ins.  Co.  ▼• 
tending  the  obligation  to  a  reasonable  Clark,  33  Barb.  196;  Hairis  v.  Babbitt, 
period  only  for  the  appointment  of  a  4  DilL  C.  C.  185.    See,  however,  contra, 
successor.    See,  also,  Chelmsford  Com-  State  y.  Berg,  50  Ind.  496;  Thompsoa 
pany  v.  Demarest,  7  Gray,  1;  Dover  v.  v.  State,  87  Miss.  578;  Placer  County  ▼. 
Twombly,  42  N.  H.  59;  Welch  v.  Sey-  Dickinson,  45  Ca].  12;  State  v.  Daniel, 
mour,  28  Conn.  887;  Mayor  of  Wil-  6  Jones*  Law,  444;  Sparks  v.  Bank,  9 
mington  y.  Horn,  2  Harr.  190;  Citizens*  Am.  Law  R^.  (N.  S.)  865. 
Loan  Ass*n  y.  Nugent,  40  K  J.  Law,  {b)  2  K.  &  J.  753. 
215;  Amherst  Bank  y.  Root,  2  Met.  536;  (c)  L.  Rep.,  1  £q.  361. 
Commissioners  y.  Greenwood,  1  Dessans.  {d)  See  per  Lord  Mansfield  in  Moore 
452;  Bigelow  y.  Bridge,  8  Mass.  275;  y.  Magrath,  1  Cowp.  9. 
Moss  y.  State,  10  Mo.  338;  State  Treas-  {e)  Referred  to  in  Hogg  y.  Snaith,  1 
urer  y.  Mann,  S4  Yt  371;  South  Can>-  Taunt  349. 
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**  to  transact  all  business  "  did  not  anthorize  the  indorsement,  and 
that  inasmach  as  the  largest  powers  must  be  construed  with  refer- 
ence to  the  subject  matter,  the  words  "  all  business  "  must 
be  confined  to  all  *bn8ine68  necessary  for  the  receipt  of  [147*] 
money. 

So  in  Hogg  v.  Snaiih  (/),  decided  in  1808,  where  the  power 
of  attorney  authorized  the  agent  to  receive  all  salary  and  money, 
to  compound,  discharge,  give  releases,  and  appoint  substitutes, 
it  was  held  that  the  power  did  not  authorize  the  negotiation 
of  bills  received  in  payment,  nor  the  indorsing  of  them  in  the 
agent's  own  name.  It  was  further  held  that  evidence  of  an  usage 
at  the  navy  office  to  pay  bills  indorsed  by  the  attorney  in  his  own 
name,  and  negotiated  by  him  under  such  a  power,  could  not  be 
received  to  enlarge  the  operation  of  the  power.* 

The  above  decisions  were  approved  of  in  Mv/rray  v.  East  India 
Campa/ay  (y),  decided  in  1821,  in  which  it  was  held  that  a  power 
of  attorney  empowering  an  agent  to  demand,  sue  for,  recover  and 
receive  all  moneys,  debts  and  dnes,  and  to  give  discharges,  did  not 
anthorize  him  to  indorse  bills  for  his  principal.' 

Similar  questions  were  again  raised  in  AUwood  v,  Mtmnings  (A), 
decided  in  1827.  The  defendant,  a  member  of  a  firm  of  mer- 
chants, on  going  abroad,  granted  a  power  of  attorney  to  A.,  B., 
and  0.  his  wife,  jointly  and  severally  for  him  and  in  his  name, 
and  to  his  use,  to  sue  for  and  get  in  moneys  and  goods,  '^  to  in- 
dorse, negotiate  and  discount,  or  acquit  and  discharge  the  bills  of 
exchange,  promissory  notes,  or  other  negotiable  securities  which 
were  or  should  be  payable  to  him,  and  should  need  and  require 
his  indorsement"  By  another  power  of  attorney  subsequently 
executed,  he  gave  to  his  wife  C.  amongst  other  powera,  authority 
for  him  and  on  his  behalf  to  pay  and  accept  such  bills  of  exchange 
as  should  be  drawn  or  charged  on  him  by  his  agents  or  corre- 
spondents as  occasion  should  require,  and  generally  to  do,  negotiate 
and  transact  the  affairs  and  business  of  him,  defendant,  during  his 
absence,  as  fully  and  efiectually  as  if  he  were  present  and  acting 
therein.  While  he  was  abroad.  A.,  who  was  also  one  of  the  part- 
ners in  the  same  business,  and  who  acted  as  the  defendant's  agent, 

(/)  Sopra.  *  See  ante,  p.  116,  note. 

>See  ante,  p.  17,  note.  (A)  7  B.  &  C.  278. 
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In  one  of  the  earliest  reported  cases,  Moore  v.  Mourgue  {m\  de- 
cided in  1776,  the  action  was  for  negligence  in  not  insuring  a  cargo 
of  fmit  according  to  the  plaintiff's  directions.  At  the  trial  it  did 
not  appear  that  the  plaintiff  had  given  any  particnlar  directions 
how  or  with  whom  to  insnre.  The  instruction  was  a  general  one 
to  insnre  the  cargo.  The  defendant  insured  with  a  company 
which  always  in  policies  on  fmit  inserted  the  clause  "  free  from 
particular  average."  After  insurance  a  partial  loss  occurred.-  The 
proceeds  of  the  damaged  part  of  the  cargo  were  insufficient  to 
pay  the  salvage  claim.  There  were  apparently  two  offices  in 
which  the  exception  was  never  put  in  policies.  ^  To  maintain 
this  action,"  said  Lord  Mansfield,  '^  the  defendant  must  be  guilty 
either  of  a  breach  of  orders,  gross  negligence  or  fraud.  ...  In 
delivering  their  verdict  they  (the  jury)  say  they  did  not  think  the 
defendant  guilty  of  gross  negligence,  or  that  he  acted  mold  ^fide. 
The  court,  therefore,  will  not  say  so.  .  .  .  He  (the  plaintiff )  gives 
no  directions  at  all.  Therefore  he  left  it  to  the  discretion  of  his 
correspondent,  who,  if  he  meant  no  fraud,  was  at  liber^  to  elect 
between  the  underwriters.  ...  If  upon  all  the  circumstances  the 
jury  had  found  for  the  plaintiff,  it  might  have  been  a  cast  whetlier 
the  court  would  have  granted  a  new  trial.    A  fortiori  in  a  hard 

action,  where  as  no  particular  orders  were  given,  there  has 
[150*]  certainly  been  no  ^breach  of  orders;  where  the  defendant 

appears  to  have  acted  hond  fide^  and  where  the  plaintiff 
has  himself  been  guilty  of  the  first  omission  in  giving  no  direc- 
tions at  all,  tliere  seems  to  be  no  ground  for  the  court  to  interfere 
against  the  defendant"  The  other  judges  concurred,  and  a  rule 
for  a  new  trial  was  discharged. 

The  principle  deducible  from  this  case  is  that  where  the  instrnc* 
tions  are  ambiguous,  an  agent  will  be  protected  if  he  acts  in  a 
way  warranted  by  one  of  the  constructions  to  which  the  instmc- 
tions  are  susceptible,  provided  he  is  guilty  of  neither  mala  Jidei 
nor  gross  negligence. 

The  Court  of  Common  Pleas  decided  in  1851  a  case  in  which 
a  similar  principle  was  involved  {n).  The  defendant  was  employed 
by  the  plaintiff  to  sell  for  him  a  quantity  of  coal  at  such  a  price 
as  would  realize  ^'not  less  than  15^.  per  ton,  net  cash,  less  your 
commission  for  such  sale."    The  defendant  sold  one  hundred  tons 

{m)  2  Cowp.  479.  (n)  Boden  v.  Ftencfa,  10  C.  B.  886. 
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of  the  coal  at  15s.  6d.  per  ton  at  two  months'  credit    Tlie  plaintiff 
then  Boed  in  assumpsity  averring  in  his  declaration  that  the  de- 
fendant promised  the  plaintiff  that  he  would  not  sell  the  coals 
otherwise  than  for  ready  money.    At  the  trial  before  Chief  Jus- 
tice Jervis,  the  plaintiff  was  nonsuited,  the  learned  judge  being 
of  opinion  that  the  instructions  did  not  bear  the  construction  put 
upon  them  in  the  declaration.    It  was  customary  in  the  coal 
trade  to  sell  coals  at  a  credit  of  two  months,  except  on  the  wharf. 
Leave  was  reserved  to  move  to  enter  a  verdict  for  the  plaintiff,  if 
the  court  should  be  of  opinion  that  the  evidence  sustained  the 
declaration.    The  rule  was  discharged  by  the  full  court     "  The 
letter  of  instructions,"  said  Chief  Justice  Jervis,  "  will  admit  of 
at  least  three  significations.    It  may  mean  sell  for  cash  down, 
15«.,  or  at  such  price  as  will  eventually  realize  15«.,  or  a  del  cre- 
dere ((?).  ...  It  is  the  plaintiff 's  duty  to  make  out  that  the  con- 
struction which  he  has  put  upon  it  in  declaring  is  the  true  one; 
and  this  he  has  failed  to  do  if  the  matter  be  at  all  doubtful." 
This  case  was  decided  upon  more  technical  grounds  than  the 
former;  there  is,  nevertheless,  a  similarity  in  the  ratio  decidendi. 
The  decisions  of  the  Court  of  Queen's  Bench,  the  Exchequer 
Chamber,  and  the  House  of  Lords  in  Ireland  v.  Livingstone  (^), 
the  final  decision  being  given  in  1872,  should  be  carefully 
•studied.    The  defendant  wrote  to  the  plaintiffs,  who  [151*] 
were  commission  agents  at  Mauritius,  ^'  Should  the  beet 
crop  prove  less  than  usual  there  may  be  a  good  chance  of  some- 
thing being  made  by  importing  cane  sugar,  at  about  the  limit  I  am 
going  to  give  you  as  a  maximum,  say  26«.  9^.,  for  Kos.  10  to  12,  and 
yoa  may  ship  me  500  tons,  to  cover  cost,  freight,  and  insurance; 
60  tons  more  or  less  of  no  moment  if  it  enables  you  to  get  a  suit- 
able vessel.    I  should  perfer  the  option  of  sending  a  vessel  to 
London,  Liverpool,  or  the  Clyde;  bnt  if  that  is  not  compassable 
you  may  ship  to  either  Liverpool  or  London."    According  to  the 
ordinary  course  of  purchasing  sugars  in  the  Mauritius,  it  was  not 
usual,  or  even  possible,  to  buy  the  whole  of  the  sugar  at  once. 
The  usage  there  was  to  make  shipments  of  less  than  the  whole 
quantity  ordered.    The  plaintiffs  accordingly  purchased  about  400 
tons,  being  unable  to  get  any  more  within  the  defendant's  limit 

(o)  Ilad.,  p.  887.  (p)  L.  Rep.,  2  Q.  B.  99;  5  ib.  516;  L.B.,  5  H.  L.  895. 
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Tliey  were  shipped  about  the  end  of  September.  The  prices  of  sugar 
fell  in  England  in  the  meantime,  and  the  defendant  wrote  a  coun- 
termand of  his  order,  which  was  received  bj  the  plaintiffs  on  the 
20th  October.  The  defendant  refused  to  accept  the  400  tons 
when  they  arrived  in  England  on  the  ground  that  his  order  had 
not  been  complied  with.  The  Court  of  Queen's  Bench,  consisting 
of  Chief  Justice  Cockbum,  Justices  Mellor  and  Shee^  decided  that 
the  defendant  was  bound  to  accept  and  pay  for  the  400  tons. 
Kothing  turned  npon  any  ambiguity  on  the  instructions.  The 
grounds  upon  which  the  court  decided  were  simply  that  a  dis- 
cretion was  given  to  the  plaintiffs  by  the  words  ^  fifty  tons  more 
or  less,"  and  that  the  defendant  must  be  taken  to  have  given  the 
order  with  reference  to  the  circumstances  of  the  Mauritius  market 
On  appeal  to  the  Court  of  Exchequer  Chamber,  Baron  Gleasby 
and  Mr.  Justice  Montague  Smith  were  of  opinion  that  the  judg- 
ment of  the  Queen's  Bench  should  be  affirmed,  whilst  the  major- 
ity, Chief  Baron  Kelly,  Barons  Martin  and  Channell,  and  Mr.  Jus- 
tice Keating,  reversed  that  judgment  on  the  ground  that  the  in- 
structions gave  no  discretion;  tliat  the  order  being  unambiguous 
for  a  single  cargo  of  500  tons  in  a  single  ship,  no  question  could 
be  raised  respecting  the  custom  at  the  Mauritius.  On  behalf  of 
the  respondent  it  was  contended,  on  the  authority  of  Bayliff^e  v. 
JSvUerworth  (;),  that  inasmuch  as  the  order  was  not  so  unambig- 
uous as  to  exclude  the  custom,  the  custom  of  the  market 
[152*]  *at  Mauritius  must  be  referred  to,  to  explain  it.^  This 
was  the  opinion  of  Mr.  Justice  Montague  Smith,  one  of 
the  minority.  In  the  House  of  Lords  this  opinion  prevailed,  and 
it  was  held  by  the  Lords  present,  namely,  Lords  Chelmsford,  West* 
bury  and  Colonsay,  to  be  sufficient  for  the  decision  of  the  case* 
The  judgment  of  the  Court  of  Exchequer  Chamber  was  reversed. 

After  hearing  the  opinion  of  the  judges  the  learned  lords  de- 
cided that  the  ambiguity  of  the  order  justified  the  mode  of  execut- 
ing it  The  case  was  thus  brought  within  the  operation  of  a  well- 
established  rule. 

The  difference  of  opinion  upon  this  question  was  remarkable. 
In  the  Queen's  Bench,  Chief  Justice  Cockbum,  Justices  Mellor 
and  Shee  were  of  opinion  that  the  words  ^^  fifty  tons  more  or  less  " 

Cg)  1  Ex.  425;  17  L.  J.,  Ex.  78.  >  As  to  the  e£fect  of  mage  and  cus- 

tom, see  ante,  p.  111. 
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gave  a  discretion,  and  that  they  had  reference  to  the  advantage  of 
getting  a  suitable  vessel.  In  the  Excheqaer  Chamber  this  was 
substantially  tlie  opinion  of  Baron  Cleasby,  Mr.  Justice  Montague 
Smith,  Chief  Baron  Eelly.  Barons  Channell  and  Martin,  and  Mr. 
Justice  Keating,  on  the  other  hand,  thought  that  the  authority 
pointed  to  a  single  shipment  of  one  cargo  and  by  one  vessel. 
The  judges  having  been  summoned  to  the  House  of  Lords,  Barons 
Cleasby  and  Martin  supported  their  former  opinions.  Justices 
Byles,  Blackburn  and  Hannen  supported  the  judgment  of  the 
Queen's  Bench. 

Sect.  3.  —  Where  the  Authority  is  conferred  hy  Informal  Wi^tt* 

ing  or  arises  by  Implioation. 

The  rules  under  this  head  may  be  briefly  summarized. 

(a.)  A  written  instrument  will  be  so  construed  as  to  give  au- 
thority to  do  only  such  acts  as  are  within  the  scope  of  the  partic- 
ular matter  to  which  the  instrument  refers  (r). 

(b.)  Where  orders  and  instructions  are  free  from  ambiguity, 
they  will  be  construed  according  to  their  obvious  meaning.  As 
to  the  rules  where  they  are  not,  see  Sect  2  of  this  chapter.  The 
constr action  of  mercantile  instruments  and  instructions  may  be 
guided  by  the  usages  of  trade;  and  for  that  purpose  the  evidence 
of  persons  conversant  with  mercantile  affairs  is  received  (s). 

(c.)  With  reference  to  the  construction  of  an  authority  which 
arises  by  implication,  see  Book  II,  Fart  I,  Chap.  II. 

(r)  Stoi7*8  Agency,  b.  69.    See  Sect       {s)  T^lej,  by  Lloyd,  196;  Stoiy,  8. 75, 
1  of  this  chapter.  77. 

>  See  ante,  p.  145,  notes. 
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ADMISSIONS  AND  DECLARATIONS  BY  AGENTS. 
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As  a  general  proposition,  what  one  man  says,  not  upon  oath,  can- 
not be  evidence  against  another  man.  The  exception  must  arise 
out  of  some  peculiarity  of  situation,  coupled  with  tlie  declarations 
made  by  one.  An  agent  may  undoubtedly,  within  the  scope  of 
his  authority,  bind  his  principal  by  his  agreement,  and  in  many 
cases  by  his  acts.  What  the  agent  has  said  may  be  what  consti- 
tutes the  agreement  of  tlie  principal;  or  the  representations  or 
statements  made  may  be  the  foundation  of  the  inducement  to  the 
agreement  Therefore,  if  writing  is  not  necessary  by  law,  evidence 
must  be  admitted  to  prove  that  the  agent  made  a  certain  statement. 
So  with  regard  to  acts  done,  the  words  with  which  these  acts  are 
accompanied  frequently  tend  to  determine  their  quality.  Never- 
theless the  admission  of  tlie  agent  cannot  be  assimilated  to  the 
admission  of  the  principal.  A  party  is  bound  by  his  own  admis- 
sion, and  is  not  permitted  to  contradict  it;  but  it  is  impossible  to 
say  a  man  is  precluded  from  questioning  or  contradicting  anything 
any  person  has  asserted  as  to  him,  as  to  his  conduct,  or  his  agi 


CHAP.   VI.]  ADMISSIONS  AND  DECLARATIONS  BY  AGENTS.  217 

menty  merely  because  that  person  has  been  an  agent  of  his  {a).  An 
agent  can  act  only  witliin  the  scope  of  his  authority;  hence 
declarations  or  ^admissions  made  by  him  as  to  a  particular  [154*] 
fact  are  not  admissible  as  evidence  against  the  principal, 
unless  tliey  fall  within  the  nature  of  the  agent's  employment  as 
agent;  unless,  for  instance,  they  form  part  of  the  contract  which 
he  has  entered  into  and  is  employed  to  negotiate  on  behalf  of  tlie 
principal  {e).  Hence,  what  is  said  by  an  agent  respecting  a  con- 
tract or  other  matter  in  the  course  of  his  employment,  is  good 
evidence  to  afiect  the  principal,  but  not  if  it  is  said  on  another 
occasion  (d).  Hence,  too,  an  admission  by  the  servant  of  a  com- 
pany as  to  the  ferocious  habits  of  a  dog  which  had  bitten  the 
plaintiff,  was  rejected  in  the  absence  of  proof  that  the  servant  had 
the  care  of  the  animal,  or  control  of  the  place  where  the  dog  was 
kept  (e). 

The  ruling  in  two  old  cases  (J^)  is  calculated  to  throw  some 
difficulty  upon  the  subject  of  admissions  and  declarations.  The 
proposition  which  may  be  inferred  from  these  decisions  is  that 
where  an  agent  can  himself  be  called,  evidence  of  his  admissions 
will  not  be  received  as  evidence  against  his  principal,  unless  the 
principal's  acquiescence  in  such  admissions  may  be  reasonably  in- 
ferred. In  Maestars  v.  Airam  the  agent  was  in  the  box  as  a  wit- 
ness, and  it  was  urged  on  behalf  of  the  defendant  that  a  letter 
written  by  the  agent  to  the  principal  should  not  be  produced,  as 
the  agent  was  there  in  person.  Lord  Kenyon  ruled  that  the  agent's 
statement  of  what  he  had  done  on  account  of  the  defendant  was 
admissible;  but  that  it  should  be  learned  from  himself,  and  not  by 
the  letter.  To  the  same  eifect  Mr.  Justice  Chambre  ruled  (ff)  that 
an  affidavit  of  an  agent  cannot  be  used  to  prove  a  fact  against  his 
principal  when  the  agent  himself  can  be  called;  but,  where  the 
principal  has  used  an  affidavit  of  the  agent  in  an  application  to 
the  court  in  which  a  particular  fact  is  stated,  the  affidavit  of  the 
agent  may  be  used  as  evidence  of  that  fact. 

In  neither  of  these  cases  was  there  any  necessity  to  apply  the 

(a)  Per  Sir  William  Grant,  M.  R.,  tion  Company,  38  L.  J.,  Q.  B.  810. 

Fairiie  v.  Hasting,  10  Ves.  123, 126.  (/)  Maestars  v.  Abram,  1  Eap.  374, 

(c)  Betham  v.  Benson,  Gow.  45.  and  Johnson  v.  Ward,  6  Esp.  47. 

(d)  Peto  V.  Hagae,  5  Esp.  134.  (g)  Johnson  v.  Ward,  supra. 

(e)  Stiles  v.  The  Cardiff  Steam  Navigar 
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first  part  of  the  above  proposition.  In  the  one  case  (A)  the  letter 
was  not  contemporary  with  the  transaction  to  which  it  referred; 
in  the  other  the  agent's  affidavit  was  admitted  because  the  princi* 
pal  had  acquiesced  in  it 

The  difficulty  here  referred  to  has  been  touched  upon  by 
[155*]  *Sir  W.  Gi-ant,  M.  R.  (*):  "If  any  fact  material  to  the 
interest  of  either  party  rests  in  the  knowledge  of  an  agent, 
it  is  to  be  proved  by  his  testimony,  and  not  by  his  mere  assertion. 
Lord  Kenyon  carried  this  so  far  as  to  refuse  to  permit  a  letter  by 
an  agent  to  be  read  to  prove  an  agreement  by  the  principal;  hold* 
ing  that  the  agent  himself  must  be  examined.  If  the  agreement 
was  contained  in  the  letter,  I  should  have  thought  it  sufficient  to 
have  proved  that  letter  was  written  by  the  agent,  but  if  the  letter 
was  offered  as  proof  of  the  contents  of  a  pre-existing  agreement, 
then  it  was  properly  rejected."  This  doctrine  was  discussed  inci- 
dentally in  Bavsrman  v.  Radenivs  (i),  where,  upon  reference  to 
the  case  of  Biggs  v.  Lawrence  (Z),  in  which  Mr.  Justice  BuUer 
held  that  a  receipt  given  by  an  agent  for  goods  directed  to  be  de- 
livered to  him  was  admissible  against  the  principal,  it  was  ob- 
jected that  Lord  Kenyon  had  frequently  ruled  the  contrary  since 
at  Nisi  Prius,  and  this  was  not  denied. 

The  result  of  the  cases  appears  to  be  that  if  it  is  shown  that  an 
admission  has  been  made  by  an  agent  acting  in  a  matter  within 
the  scope  of  his  authority,  and  that  it  is  a  part  of  the  res  gestm^ 
and  does  not  relate  to  bygone  transactions,  then  such  admission  is 
receivable  in  evidence  against  the  principal,  and  the  agent  himself 
need  not  be  called.^ 

(h)  Maestars  ▼.  Abram,  rapra.  290;  Robinson  v.  Walton,  58  Mo.  380; 

(t)  Fairlie  v.  HasiingB,  10  Yes.  127.  Bumham  v.  Grand  Tnink  R>  Co.,  63 

(ib)  7  T.  R.  663.  Me.  298;   Campbell   v.  Hastings,  29 

(0  3  T.  R.  454.  Ark.  512;  Wilcox  ▼.  Hall,  53  Ga.  635; 

'  To  the  same  effect,  see  Byen  v.  Fow-  Wheelock  v.  Town  of  Hardwick,  48  Yt 

ler,  14  Ark.  86;  Corbin  y.  Adams,  6  19;  Southern  life  Ins.  Co.  ▼.  Booker,  9 

Cosh.  95;  Staes  v.  Western  R.  R.  Co.,  Heiak.  606;  White  ▼.  Miller,  71  N.  Y. 

8  Met  46;  Baring  v.  Clark,  19  Pick.  118.    See,  also,  Williamsburg  Ins.  Co. 

220,  226;  La  Fayette  &  Ind.  R.  R.  Co.  v.  Frothingham,    122  Mass.  391,  en- 

y.  Ehman,  30  Ind.  83;  Pinniz  y.  Mc-  tries  in  a  book  by  derics;  Grimshaw  y. 

Adoo,  68  N.  C.  56;  Anderson  y.  Rome,  Paul,  76  111.  164,  as  to  admissions  of 

Wateriown  &  0.  R.  R.  Co.,  54  N.  Y.  deputy  reyenue  collector  not  being  ad- 

334;  Willard  y.  Buckingham,  36  Conn,  missible  to  bind  his  principal.  See  ante, 

39ri;  Sweatland  y.  111.  &  Miss.  Tel.  Co.,  p.  138,  note. 

27  Iowa,  434;  Rowell  y.  Klein,  44  Ind.       In  linblom  y.  Ranney,  75  HL  246» 
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It  is  not  within  the  scope  of  an  agent's  authority  to  make  admis- 

the  rale  is  stated  to  be  that  where  the  inqoixy  by  the  consignee,  is  admissible 

add  of  the  a^^nt  will  bind  the  principal,  in  evidence  against  the  company.   Lane 

there  his  representations,  declarations  y.  Boston  &  A.  R.  R.  Co.,  112  Mass.  455. 

and  admissions,  respecting  the  subject  8.  was  acting  for  an  iron  company  in 

matter,  will  also  bind  him,  if  made  at  canying  on  their  works  at  their  ore* 

the  same  time  and  constitnting  a  part  of  bank,  and  an  offer  was  made  to  prove  a 

the  res  gesUB,  and  in  that  case  it  was  held  statement  he  had  made  to  ore  miners 

that  declarations  of  an  agent  not  made  in  reference  to  the  cost  of  mining  the 

in  the  presence  of  the  principal,  nor  ore  per  ton:  Held,  that  this  dedaratiOQ 

while  the  agent  was  doing  any  act  in  re-  was  not  within  the  scope  of  his  author- 

spect  to  the  subject  matter  of  the  agency,  ity  as  superintendent,  and  was  incom* 

would  not  bind  the  principal  or  lus  petent    Hanover  Water  Ck>.  v.  Ash- 

priyies,  and  was  not  evidence  against  land  Iron  Co.,  84  Penn.  St.  279. 

either.    See  the  rule  similarly  stated  in  In  Malecek  v.  Tower  Grove  k  L.  R*y 

Ashmore  v.  Penna.  Steam  Towing  Co.,  Co.  57  Mo.  17,  language  used  by  the  su- 

38  N.  J.  Iaw.  13;  Dickman  v.  Williams,  perintendent  of  a  street  railway  com* 

50  Miss.  500;  Coyle  v.  6.  &  0.  R.  R.  pany,  admitting  and  justifying  an  as- 

Co.,  11  W.  Ya.  94.  sault  by  one  its  drivers,  was  held  to 

There  is  no  difference  between  the  bind  the  company. 

binding  effect  of  the  admissions  of  a  So,  in  an  action  against  a  manufac- 

general  and  special  agent.    Ashmore  turing  corporation  for  nuisance,  it  was 

T.  Penna.  Steam  Towing  Co.,  supra.  held  that  a  statement  of  its  supezin- 

A  trustee  holding  the  legal  titie  to  tendent  that  the  nuiuance  existed  and 

land  merely  for  convenience  of  transfer  would  be  remedied,    and    that    **  he 

in  case  of  sale,  and  who  deeded  it  to  a  would  not  have  it  around  his  place  for 

vendee  by  direction  of  the  owner  by  $500,"  was  competent  evidence  against 

whom  the  sale  was  made,  cannot  bind  the  corporation.     McGenness  v.  Adri- 

the  vendor  by  declarations  respecting  atic  Mills,  116  Mass.  177. 

the  oonaideration.    A  conversation  be-  Dili'erent  rules  prevail  in  respect  to 

tween  the  Tendee  and  such  trustee  con-  the   acts    and   declarations  of  public 

ceming  the  consideration,  in  the  ab-  agents,  from  those   which    ordinarily 

senoeof  the  vendor,  is  not  admissible  in  govern  in  the  case  of  mere  private 

evidence  against  him.    Reed  v.  Beards-  agents.    As  to  the  latter,  the  prind* 

ley,  6  Neb.  493.  pals  are  in  many  cases  bound  where 

It  is  not  within  the  general  power  and  they  have  not  authorized  the  declara- 

province  of  the  treasurer  of  a  corpora-  tions  and  representations  to  be  made. 

tion,  without  special  authority,  to  issue  But  in  the  case  of  public  agents,  the  gov- 

written  admissions,  which  shall  bind  the  emment  or  other  public  authority  is  not 

company,  of  the  amount  due  upon  a  bound,  unless  it  manifestiy  appears  that 

disputed  daim  for  salary  of  other  agents  the  agent  is  acting  within  the  scope  of 

of  similar  grade.    Kalamazoo  Novelty  his  authority,  or  he  is  held  out  as  hav- 

Manfg.  Co.  t.  McAlister,  36  Mich.  327.  ing  authority  to  do  the  act,  or  is  em- 

In  an  action  against  a  railroad  com-  ployed  in  his  capacity  as  a  public  agent, 

pany  for  the  nondehvery  of  lost  freight,  to  make  the  declaration  or  representa- 

the  declaration  of  their  freight  agent,  tion  for  the  government.     Individuals 

that  he  "  thought  perhaps  the  Thomp-  as  well  as  courts  must  take  notice  of 

sons  had  got  it,  *  *  made  in  answer  to  an  the  extent  of  authority  conferred  by  law 
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fiions  with  reference  to  bygone  transactions.^  Hence,  in  an  action 
against  a  railway  company  for  not  conveying  cattle  to  market  in 
a  reasonable  time,  evidence  of  a  conversation  which  took  place  a 
week  after  the  alleged  cause  of  action  arose,  between  the  plaintiff 
and  one  of  the  defendants'  servants,  with  respect  to  the  negligence 
was  not  admitted  {m).  So  admissions  by  the  under-sheriff  not 
accompanying  an  act  done  in  his  bfficial  character,  are  not  admis- 

upon  a  person  acting  in  an  offidal  ca-  corporation  for  damages  siutamed  by 

padij.     Whiteaide  v.  U.  S.  93  U.  S.  the  negligenoe  of  their  engineer,  his 

247;  Bouton  v.  McDonough  Co.,  84  UL  stafcement  as  to  the  accident,  made  a  few 

d84.  days  afterwards,  are  inadmissible  inev- 

Third  persons  have  a  right  to  rely  on  idence  against  the  corporation.    Bobin- 

ihe  statements  of  an  agent  aa  to  the  ex-  ^on  v.  Fitchbui^  &  W.  R.  R.  Co.,  sapra. 

istence  of  such  extrinsic  matters  relat-  So,  the  declaration  of  the  driver  of  a 

ing  to  his  agency  as  lie  within   hig  street  car  after  an  accident  had  occurred 

own  peculiar  knowledge.    Edwards  v.  and  the  car  had  been  stopped,  but  be- 

Thomas,  66  Mo.  468.  fore  he  had  left  it,  that  he  could  not 

Where  the  authority  of  an  agent  de-  stop  the  car  because  the  brakes  were  • 
pends  upon  some  fact  outside  of  the  out  of  order,  is  mere  hearsay,  and  not 
terms  of  his  power,  and  which  from  its  admissible  in  evidence  against  his  em- 
nature  rests  particularly  within  his  ployer.  Luby  v.  Hudson  River  R.  R. 
knowledge,  the  principal  is  bound  by  Co.,  17  n.  Y.  131. 
the  representation  of  the  agent  although  DecLirations  made  by  the  conductor 
false,  as  to  the  existence  of  such  fact  of  the  train  to  a  passenger,  a  moment 
Griswold  v.  Haven,  25  N.  Y.  595;  N.  before  the  accident,  of  the  bad  oondi- 
Y.  &  N.  H.  R.  R.  Co.  V.  Schuyler,  34  tion  of  the  road,  and  his  train  having 
id.  30,  68.  YOR  off  the  track  five  consecutive  times 

»To  tiie  same  point,  see  Corbin  v.  next  preceding  tiie  present  trip,  are  not 

Adams,  6  Cush.  95;  Robinson  v.  Fitch-  admissible   in    proof  of     negligence, 

burg  &  W.  R.  R.  Co.,  7  Gray,  92;  either  as  res  gesUs,  or  as  admissioDS  of 

Bennettv.  Holmes,  82  Ind.  108;  Sweat-  an   agent   binding   on  the   principal, 

land  V.  m.  &  Miss.  Tel.  Co.,  27  Iowa,  Mobile  &  Mont  R.  R.  Co.  v.  AshcrofI;, 

434;  Anderson  v.  R.  W.  &  0.  R.  R.  48  Ala.  15. 

Co.,  54  N.  Y.  334;  Chicago,  B.  &  Q.  But  dedarations  made  by  an  agent 

R.  R.  Co.  V.  Lee,  60  111.  501;  Chicago,  after  the  contract  is  made  by  him,  axe 

B.  &  Q.  R.  R.  Co.  V.  Riddle,  60  id.  534;  held  admissible  against  his  prindpal, 

Stewartson  v.  Watts,   8   Watts,  392;  where  the  agency  still  continues,  and 

Greer  v.  Higgins,  8  Kan.  519;  Mich,  the  decbuations  form  part  of  a  conver- 

Cent.  R.  R.  Co.  v.  Gougar,  55  111.  503;  sation  between  the  parties,  mutually 

Wheelock  v.  Town  of  Hardwick,  48  explanatory  of  the  contract  just  entered 

Yt  19;  Central  R.  R.  Co.  v.  Kelly,  58  into,  or  form  part  of  the  agent*s  report 

Ga.  108;  Bowen  v.  School  District,  36  to  his  principal.     Baldwin  v.  Ashby, 

Mich.  149;  White  v.  MiUer,  71  N.  Y.  54  Ala.  82. 

118.    See,  however,  Howe  Machine  Co.  (m)  Great  Western  Railway  Company 

v.  Soudar,  58  Ga.  64.  v.  Willis,  18  C.  B.,  N.  S.  748, 

Thus,  in  an  action  against  a  railroad 
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Bible  against  the  sheriff  (7^).  Again,  a  letter  by  an  agent  was  held 
not  to  be  admissible  as  evidence  of  a  pre-existing  agreement, 
though  it  may  be  evidence  of  an  agreement  contained  in  that 
letter  (p).  This  is  probably  the  true  ground  of  the  decision  in 
MiJtestars  v.  Ahram  {p\ 

Admissions  which  consist  of  hearsay  evidence  are  not  receivable 
against  the  principal.    Thus,  the  letters  of  an  ag^nt  of  an 
'assured  in  a  foreign  country,  stating  the  contents  of  let-  [156*] 
ters  from  another  agent  of  the  assured,  were  not  admitted 
as  evidence  against  the  principal  {q). 

The  rules  respecting  the  admissibility  of  the  agent^s  declarations 
are  the  same  whether  the  agent  resides  abroad  or  not  (r). 

Letters  of  an  agent  to  his  principal,  in  which  the  former  is 
rendering  an  account  of  the  transaction  he  has  performed  for  him, 
are  not  admissible  against  the  principal  («).' 

What  a  principal  has  said  respecting  goods  sold  to  him  is  not 
evidence  to  charge  the  surety,  so  as  in  an  action  against  the  latter 
to  dispense  with  proof  of  the  delivery  of  the  goods  {ty 

Evidence  of  an  admission  made  by  one  of  several  defendants  in 
trespass  will  not  establish  the  others  to  be  co-trespassers ;  but  if 
they  are  established  to  be  co-trespassers  by  other  competent  evi- 
dence, the  declarations  of  the  one  as  to  the  motives  and  circum- 
stances of  the  trespass,  will  be  evidence  against  all  who  are  proved 
to  have  combined  together  for  the  common  object  {u). 

The  case  of  The  KirJcgtall  Brewery  Company  v.  The  Ftt/mess 
Railway  Company  (x)j  which  was  decided  in  1874,  affords  a  good 
illustration  of  the  rules  that  regulate  the  admission  of  statements 
made  by  agents.  An  action  was  brought  for  the  loss  of  a  parcel 
containing  money.  The  defendants  pleaded  the  Carriers'  Act; 
and  plaintiffs  replied  that  the  parcel  was  lost  by  the  felonious  act 
of  one  of  the  company's  servants.    At  the  trial  the  evidence 

(fi)  Snowball  v.  Goodiiche,  1 N.  &  M.  '  See  Baldwin  v.  Ashbj,  ante,  p.  155. 

23i.  (t)  Evans  v.  Beattie,  5  Esp.  26. 

(o)  Fairlie  v.  Hastings,  10  Yes.  128;  «  See  Wheeler  ▼.  The  State,  9  Heisk. 

Kahl  ▼.  Jansen,  4  Taont  565.  893;  White  ▼.  Gennan  Nat.  Bank,  id. 

(p)lE8p.375.  475. 

iq)  Kahl  v.  Jansen,  4  Taant  5C5.  (ti)  R.  ▼.  Hardwick,  11  East,  578,  per 

(r)  Per  Chief  Justice  Mansfield,  Lang-  Lord  Ellenboiough. 

ham  V.  Allnatt,  4  Taunt  517.  (x)  L.  R.,  9  Q.  B.  468;  48  L.  J.,  Q. 

(»)  Ibid.  B.  142. 
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showed  that  the  parcel  was  sent  on  the  27th  of  July,  by  the  de- 
fendants' railway,  addressed  to  the  plaintiffs'  clerk  at  Ulverston; 
that  the  parcel  was  not  delivered,  and  on  the  same  day  a  porter 
at  the  Ulverston  Station  disappeared.  The  superintendent  of 
police  at  Ulverston  stated  that  the  station-master  gave  information 
tliat  the  porter  had  absconded;  that  a  parcel  of  money  was  miss- 
ing, and  that  tlid  porter  was  suspected  of  the  tlief  t.  He  wished 
the  superintendent  to  make  inquiries.  The  court  decided  that 
this  evidence  was  rightly  admitted. 

"  There  is  no  principle,"  said  Cockbnrn,  0.  J.,  "  on  which  this 
would  not  be  admissible  evidence.  Then,  if  P.  (the  station- 
master)  was  the  agent  of  the  defendants,  and  if  it  was  within  the 
scope  of  his  duty  and  authority  as  agent  to  do  what  the 
[157*]  *principal,  if  on  the  spot,  would  have  done,  what  he  says 
w^hilst  he  is  so  acting  is  equally  admissible  as  if  said  by  the 
principal  himself.  IN'ow  it  is  impossible  to  say  that  the  man  who 
has  the  sole  management  of  the  station  has  not  authority  to  cause 
a  person  to  be  apprehended  whom  he  has  reasonable  ground  to 
suspect  has  stolen  a  parcel  from  the  station." 

If  the  statements  of  the  agent  are  admissible,  the  statements 
of  the  agent's  interpreter,  acting  as  such  in  the  agent's  presence, 
are  admissible  without  calling  the  interpreter;  and  it  must  be 
assumed  as  against  the  principal  that  the  interpreter  interpreted 
faithfully  (y).  The  admissibility  of  this  evidence  was  placed  by 
Mr.  Justice  Wightman  (y)  on  the  ground  that  when  a  commu- 
nication is  to  take  place  in  a  foreign  country,  and  both  parties 
know  that  an  interpreter  will  be  wanted,  it  must  be  taken  that 
both  parties  agree  upon  the  interpreter  who  professes  to  interpret 

The  admission  or  declaration  of  the  directors  of  a  company 
made  in  the  discharge  of  their  duty  are  admissible  against  tlio 
company.^    Hence  when  the  directors  of  a  joint-stock  company, 

(y)  Rdd  T.  Ho6kinBy  26  L.  J.,  Q.  6. 5.  resentations  in  reference  to  the  amoant 

>  See  the  cases  as  to  misrepresenta-  of  its  capital  stock  which  is  paid  in  and 

tions  by  the  projectors  of  corporate  un-  inye8ted,made  in  reply  to  the  inquiries  of 

dertakings  published  in  prospectuses,  applicants  for  insurance,  by  an  agent 

and  as  to  the  liability  for  false  reports  duly  appointed  under  its  by-laws,  whose 

by  managers  of  corporations,  collected  business  it  is  to  solicit  risks,  receive  and 

in  Cooley  on  Torts,  494, 495.    See,  also,  transmit  applications,  receive  back  and 

ante,  p.  155,  note.  deliver  policies  and  receive  the  premi- 

An  insurance  company  is  bound  by  rep-  urns;  especially  if  it  appears  that  he 
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with  a  view  to  raise  its  shares  in  the  market,  represent  the  con- 
cern as  prosperous,  and  offer  money  to  the  shareholders  to  buy 
farther  shares,  the  House  of  Lords,  in  an  action  by  the  company 
to  recover  the  money  advanced,  held  that  the  company  could  not 
succeed  (2).  So  a  letter  written  by  the  secretary  of  a  company, 
by  order  of  the  acting  directors,  stating  the  number  of  shares 
held  by  A.,  was  admitted  on  behalf  of  A.'s  executors  in  proceed- 
ings against  them,  upon  the  winding-up  of  the  company,  and 
after  tlie  distribution  of  the  assets  (a). 

Admissions  or  declarations  of  an  agent  cannot,  of  course,  be 
received  if  there  is  no  sufficient  proof  of  agency.*  Thus,  when  a 
policy  was  signed  by  A.,  professing  to  act  dn  behalf  of  such 
agent,  and  a  witness  was  called  to  prove  the  agent's  handwriting, 
and  swore  that  he  had  often  seen  him  sign  policies  for  the  defend- 
ant: the  witness  had  seen  no  general  power  of  attorney;  nor  did 
he  know  whether  the  defendant  had  given  the  agent  authority  to 
sign  the  policy  in  question;  nor  was  he  accquainted  with  any 
instance  in  which  the  defendant  had  paid  a  loss  upon  a  policy 

so  subscribed:  Lord  Ellcnborough  accordingly  ruled 
[158*]  *that  the  proof  of  agency  was  not  enough  (J).     So  one 

promoter  of  the  company  is  not  as  such  the  agent  of  the 
others  (c),  though  this  presumption  may  of  course  be  rebutted  {d). 
The  tendency  of  the  courts  is  to  limit  the  admissibility  of  evi- 
dence of  this  nature.  The  reasons  upon  which  they  so  act  have 
been  forcibly  summed  up  by  the  Court  of  Common  Pleas  («),  in 
a  case  in  which  it  was  decided  that  the  statement  of  a  pawn, 
broker's  assistant  with  reference  to  a  private  loan  in  which  he 

was  eipreaaly  authorized  to  make  the  ante,  p.  16,  note. 

repieeentations  by  the  officers  of  the  But  the  enx>r  of  admitting  each  dec- 

company.    Fogg  v.  Griffin,  2  Allen,  1.  larationa    or    admissions,   before   jiie 

iz)  National  Exchange  Ompany  of  proper  foundation   has   been  laid,   is 

Glasgow  ▼.  Drew,  2  Maoq.  103.  cored  by  subsequent  proof  of  his  agency. 

(a)  Meox^s  Execator  s  case,  2  D.  M.  A  Rhodes  v.  Lowiy,  supra. 

G.  522.  (b)  Courteen  v.  Touse,  1  Camp.  43  n; 

>  To  the  aame  point,  see  Campbell  v.  but  see  Lord  Kenyon's  decision  in  the 

Hastings,  29  Ark.  512;  Rhodes  v.  Low-  earlier  case  of  Neal  v.  Irving,  1  Esp.  61. 

IT.  54  Ala.  4;  Peck  v.  Ritchey,  66  Mo.  (c)  Reynell  v.  Lewis,  15  M.  &  W.  517. 

114;    Coon  T.    Gurley*    49  Ind.    199;  (d)  Ibid.;   Collingwood  v.  Berkeley, 

Francis  v.  Edwards,  77  N.  C.  271;  Rey-  15  C.  B.,  N.  S.  145;  Lindley  on  Partner- 

nolds  y.  Ferree,  86  IIL  570.    See,  also,  bhlp,  253. 

Banow  y.  Brown,  2S  La.  Ann.  459;  (e)  Garth  y.  Howard,  8  Bing.  451. 
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wa8  not  ooDcemed  as  agent  was  rejected.  ^It  is  dangerons,"  said 
Chief  Justice  Tindal,  *^  to  open  the  door  to  declarations  of  agents, 
beyond  what  cases  have  already  dona  The  declaration  itself  is 
evidence  against  the  principal,  not  given  upon  oath;  it  is  made  in 
his  absence,  when  he  has  no  opportunity  to  set  it  aside,  if  incor- 
rectly made,  by  any  observation  or  any  question  put  to  the  agent; 
and  it  is  brought  before  the  court  and  a  jury  frequently  after  a 
long  interval  of  time.  It  is  liable,  therefore,  to  suspicion  origi- 
nally, from  carelessness  or  misapprehension  in  the  original  bearer, 
and  again  to  further  suspicion  from  the  faithlessness  of  memory 
in  the  reporter,  and  the  facility  with  which  he  may  give  an  un- 
true account  Evidence,  therefore,  of  such  a  nature,  ought  al- 
ways to  be  kept  within  the  strictest  limits  to  which  the  cases  have 
confined  iV* 
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Lord  Habdwicee  stated,  in  the  year  1746,  that  it  was  settled  law 
that  notioe  to  a  person  ^^  who  was  employed  in  the  thing  by  an- 
other person,  or  in  another  business  and  at  another  time,"  is  no 
notice  to  his  principal  who  employed  him  afterwards,  basing  the 
reason  of  the  rule  on  the  ground  that  it  would  be  very  mischiev- 
ous if  it  was  so,  for  the  man  of  most  practice  and  greatest  emi- 
nence would  then  be  most  dangerous  to  employ  (a).  So  to  the 
same  eflFect  Lord  Eldon  observed,  in  Hiem  v.  MUl  (J),  which  was 
decided  in  1806,  '^  notice  to  an  agent  is  notice  to  the  principal,  if 
the  agent  comes  to  the  knowledge  of  the  fact  while  he  is  concerned 
for  the  principal,  and  in  the  course  of  the  very  transaction  which 
becomes  the  subject  of  the  suit."  So  Vice-Chancellor  Leach,  in 
Mauntford  v.  Scott  (c),  decided  in  1818,  observed  that  although 
notice  to  an  agent  is  notice  to  a  principal,  the  latter  cannot  stand 


(a)  Wocsley  ▼.  Earl  of  Scarborough, 
3  AUc.  392;  and  see  Warrick  t.  War- 
rick, ibid.  294. 

15 


(6)  13  Ves.  120. 
(c)  3  Mad.  3L 
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in  the  place  of  the  principal  until  the  relation  of  principal  and 
agent  is  const! tated;  and  as  to  all  the  information  which  he  has 
previoasly  acquired,  the  principal  is  a  mere  stranger.  On 
[160*]  appeal  to  Lord  Eldon  (d),  the  case  was  ^decided  npon  a 
point  which  rendered  the  question  of  notice  immaterial, 
namely,  that  a  lien  cannot  be  claim^  where  the  terms  npon  which 
deeds  are  received  are  inconsistent  with  such  lien.  The  principle 
which  ultimately  prevailed  appears  to  have  been  first  mentioned 
in  the  year  1706,  in  Brotherton  v.  Hatt  {e)\  but  that  case  is  too 
loosely  reported  to  be  of  practical  use.  In  Mountford  v.  Soott  {f)j 
Lord  Eldon,  in  commenting  upon  Sir  John  Leach's  remarks,  ob- 
served: ^^  The  Yice-Chancellor  in  this  case  appears  to  have  pro- 
ceeded upon  the  notion  that  notice  to  a  man  in  one  transaction  is 
not  to  be  taken  as  notice  to  him  in  another  transaction ;  in  that 
view  of  the  case  it  might  fall  to  be  considered  whether  one  trans- 
action might  not  follow  so  close  upon  the  other  as  to  render  it 
impossible  to  give  a  man  credit  for  having  forgotten  it  I  should 
be  unwilling  to  go  so  far,  or  to  say  that  if  an  attorney  has  notice 
of  a  transaction  in  the  morning  he  shall  be  held  in  a  court  of 
equity  to  have  forgotten  it  in  the  evening;  it  must  in  all  cases 
depend  upon  the  circumstances."  This  statement  was  quoted 
with  approval  by  Vice-Chancellor  Sir  James  Wigram  {g). 

The  question  was  definitely  raised  in  1836  in  a  case  heard  by 
Lord  Langdale  (A),  and  it  was  decided  that  where  one  transaction 
was  closely  followed  by  and  connected  with  another,  or  where  it 
was  clear,  as  in  the  case  before  the  court,  that  a  previous  transac- 
tion was  present  to  the  mind  of  the  solicitor  when  engaged  in 
another  transaction,  there  was  no  ground  for  the  distinction  by 
which  the  rule,  that  notice  to  the  solicitor  is  notice  to  the  client, 
had  been  restricted  to  the  same  transaction.  This  principle,  how- 
ever, has  not  been  adopted  as  a  statement  of  the  law. 

In  Perkins  v.  Bradley  (t),  a  solicitor,  who  prepared  a  deed  of 
charge  on  behalf  of  a  mortgagor  and  mortgagee,  was  held  to  have 
notice  of  that  incumbrance  on  the  occasion  of  taking  a  subsequent 
mortgage  of  the  same  property  to  himself.    In  a  later  case  {k\ 

{d)  1  Turn,  ft  Robs.  274.  (h)  Hargreaves  v.  RoOiwell,  1  Keen, 

(e)  2  Venn.  574.  154. 

(/)  1  Turn.  &  Ruas.  274.  (i )  Supra. 

ii)  Perkins  v.  Bradley,  1  Ha.  219.  {k)  FuUer  v.  Bennett,  2  Ha.  294. 
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decided  in  1843,  Vice-Chancellor  "Wigram  considered  at  length 
the  authorities  bearing  upon  the  subject,  and  expressed  an  opinion 
that  Lord  Eldon  did  not  by  his  dicta  in  Movrntford  v.  Scott  {I) 
intend  to  shake  the  general  doctrine  which  he,  as  well  as 
Lord  Hardwicke  and  other  judges,  had  so  often  *insisted  [161*] 
upon  (m).  The  facts  of  Fuller  v.  Bennett  are  shortly 
these:  During  negotiations,  in  which  A.  agreed  to  sell  and  B.  to  buy 
an  estate,  A.  agreed  to  mortgage  the  estate  to  0.  for  an  old  debt, 
notice  of  the  agreement  being  given  to  B.'s  solicitors.  All  nego- 
tiations for  the  sale  remained  then  in  abeyance  for  five  years,  at 
the  end  of  which  time  A.  died;  B.  then  bought  the  estate  at  a 
lower  price  from  A.'s  devisee,  and  mortgaged  it  to  D.  The  same 
solicitors  were  employed  for  B.  and  D.  throughout  the  whole  trans- 
action. It  was  urged  in  support  of  C.'s  claim  to  a  lien  upon  the 
estate  to  the  amount  agreed  to  be  secured  by  the  mortgage,  that 
where  one  of  two  matters  transacted  by  the  same  solicitor  follows 
so  close  upon  the  other  that  the  earlier  transaction  cannot  have 
been  out  of  the  mind  of  the  solicitor  when  engaged  in  the  latter, 
there  is  no  ground  for  restricting  the  notice  to  the  client  to  the 
second  transaction  only;  on  the  other  hand,  it  was  urged  that  the 
knowledge  which  the  solicitor  has  must  be  acquired  after  and  during 
the  retainer,  or  it  will  not  affect  the  client.  The  Vice-Chancellor 
refused  to  accede  to  either  proposition  in  its  full  extent,  but  he 
held  that,  under  the  circumstances  of  the  case,  B.  and  D.  had  con- 
Btmctive  notice  of  the  agreement  with  0.  The  conclusions  to  be 
ded acted  from  his  judgment  are: 

(1.)  The  question  is  not  simply  one  of  memory  on  the  part  of 

the  solicitor. 
(2.)  The  rule  that  notice  to  the  solicitor  will  not  bind  the  client, 
nnless  it  is  in  the  same  transaction,  or  during  the  time 
of  the  solicitor's  employment  in  that  transaction,  is  a  rule 
positimjuri€j  but  it  certainly  has  no  application  when 
the  same  solicitor  is  employed  by  both  parties,  the  vendor 
and  purchaser. 
(3.)  No  solution,  however,  is  offered  of  the  abstract  question, 
whether  a  purchaser,  who  for  the  first  time  employs  a 

(Q  Fuller  v.  Bennett,  2  Ha.  294.  220;  Hiem  v.  Mill,  13  Yes.  120;  Ken- 

Cm)  Warrick  v.  Warrick,  3  Atk.  294;    nedy  v.  Gieen,  3  My.  &  K.  699, 
Steed  T.  Wbitaker,  Bamard,  Ch.  Rep. 
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solicitor  (not  being  also  the  solicitor  of  the  yendor),  caa 

be  affected  with  oonstmctive  notice  of  anything  known 

to  the  solicitor,  save  that  of  which  the  solicitor  acquires 

notice  after  his  retainer,  and  daring  his  employmoit  by 

the  purchaser. 

Where  there  is  a  difference  between  an  agent's  appaient  and 

his  real  authority,  the  question  of  notice  is  of  importance. 

[162*]  *A  general  rule,  as  stated  by  Lord  Chief  Justice  Wilde  (n), 

is  that  where  goods  are  placed  in  the  hands  of  a  factor  for 

sale,  and  are  sold  by  him  under  circumstances  that  are  calculated 

to  induce,  and  do  induce,  a  purchaser  to  believe  that  he  is  dealing 

with  his  own  goods,  the  principal  is  not  permitted  afterwards  to 

turn  round  and  tell  the  vendee  that  the  character  he  himself  has 

allowed  the  factor  to  assume  did  not  really  belong  to  hinu    But 

the  case  is  different  where  the  purchaser  has  notice  at  the  time 

that  the  seller  is  acting  merely  as  the  agent  of  another. 

In  Fish  V.  Kimpton  (<?),  decided  by  the  Court  of  Common  Pleas 
in  1849,  the  jury  found  that  the  defendant  bought  goods  with  the 
knowledge  that  the  sellers  were  merely  factors  in  the  sale,  and  the 
court  held  that  if  A.  buys  goods  of  B.  knowing  that  B.  is  selling 
them  as  factor,  he  cannot  in  an  action  by  the  principal  for  the 
price,  set  off  a  debt  due  to  him  from  B.,  although  A.  made  the 
purchase  hand  fide. 

The  Court  of  Common  Fleas  decided  the  case  of  Dresser  y.  Nct- 
wood  {p),  in  the  year  1863,  on  the  ground  that  a  distinction  ez« 
isted  between  the  doctrine  of  courts  of  law  and  courts  of  equity, 
and  held  that  at  law  a  principal  is  only  affected  with  notice  of 
those  facts  which  come  to  the  knowledge  of  the  agent  in  the  course 
of  his  employment;  and  not  with  knowledge  acquired  by  him 
previously.  In  that  case  an  agent  of  the  defendant  bought  timber 
of  the  agent  of  the  plaintiff,  who  sold  in  his  own  name.  The 
former  agent  knew  that  the  latter  was  an  agent  in  tlie  transaction, 
but  the  defendant  did  not,  and  the  court  held  that  the  defendants 
could  not  be  affected  with  the  knowledge  of  their  agent,  inasmuch 
as  his  knowledge  was  acquired  in  the  course  of  another  employ- 
ment.  This  decision  was  reversed  in  the  Exchequer  Chamber, 
where  Chief  Baron  Pollock  said,  "  We  think  that  in  a  commercial 

(n)  Fish  y.  Kimpton,  7  C.  B.  687.  (p)  14  C.  B.,  N.  S.  574;  in  emv,  17 

(p)  Supra.  ibid.  466. 
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transaction  of  this  description  •  •  •  the  knowledge  of  the  agent, 
however  acquired,  is  the  knowledge  of  the  principal,"  and  the 
court  explained  that  the  judgment  was  not  understood  as  admit- 
ting that  the  case  would  have  been  different  if  the  factor  had  been 
ignorant  that  the  knowledge  of  the  fact  that  the  buyer's  agent 
was  aware  that  he  was  only  a  factor  was  present  to  the  mind  of 
the  buyer's  agent,  provided  it  really  was  so  present. 

*In  a  case  decided  by  Lord  Westbury,  C,  in  1863  {q)y  [163*] 
there  is  a  dictum,  to  the  effect  that  in  order  to  affect  a  prin- 
cipal with  constructive  notice  of  facts  within  the  knowledge  of 
the  agent,  the  knowledge  of  the  agent  should  be  derived  from  the 
fiame  transaction.  To  the  same  effect  are  the  remarks  of  Yice- 
Chancellor  Eindersley  in  Bouraot  v.  Savage  (r).  But  neither  of 
these  cases  limit  the  decision  in  Fuller  v.  Bennett  («). 

The  doctrine  of  constructive  notice,  it  has  been  said,  ought  not 
to  be  extended,  but  ought  to  be  reduced  within  clear  and  definite 
principles;  and  in  order  to  affect  a  principal  with  such  notice  of 
facts  within  the  knowledge  of  an  agent,  it  is  necessary  that  the 
knowledge  must  be  of  facts  which  are  material  to  that  transaction, 
and  which  it  was  the  duty  of  the  agent  to  communicate  (t).  And  if 
a  solicitor  is  employed  to  do  a  mere  ministerial  act,  such  as  the  pro* 
curing  the  execution  of  a  deed,  that  fact  does  not  so  constitute  him 
an  agent  as  to  affect  his  client  with  constructive  notice  of  matters 
within  the  knowledge  of  the  solicitor  {u).  Hence  the  tranferee  of 
a  mortgage  is  not  affected  by  the  knowledge  of  the  solicitor  (who 
acted  for  him  in  the  transfer)  of  an  incumbrance  subsequent  to  the 
original  mortgage  so  as  to  prevent  him  from  making  further  advan- 
ces. Such  knowledge  is  not  material  to  the  transfer  (t;).  Hence, 
too,  where  W.  wishing  to  take  a  transfer  of  a  mortgage,  employed 
A.  and  B.  as  his  solicitors  to  investigate  the  title  and  conduct  the 
negotiations,  and  0.,  the  solicitor  to  the  mortgagors,  was  employed 
to  procure  the  execution  by  W.  of  the  deeds  of  transfer,  C.  being 
aware  of  a  judgment  debt  registered  against  the  mortgagors,  it 
was  held  (1)  that  the  employment  of  the  latter  did  not  affect  W. 

(q)  Wyllie  v.  Pollen,  82  L.  J.,  Ch.    ▼.  Pollen,  S2  L.  J.,  C9i.  782;  and  per 
7R2.  Lord  Lyndhurst,  Jones  v.  Smith,  1  Ph« 

(r)  L.  Rep.,  2  Eq.  184, 142.  244;  12  L.  J.,  Ch.  88L 

(9)  2  Ha.  894.  (u)  Ibid. 

(t)  See  per  Lord  Westbuiti  Wyllie       (v)  Wyllie  v.  Pollen,  sapra. 
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-with  notice  of  the  debt;  (2)  that,  eren  if  he  had  been  W.'s  agent, 
the  knowledge  of  the  debt  not  being  material  to  the  business  for 
which  he  was  employed,  it  conld  not  have  been  C.'sdntj  to  oommn- 
nicate  it  to  W.  W.  was  according! j  held  entitled  to  tack  farther 
advances  {x).  The  gronnds  upon  which  the  doctrine  rests  have 
been  differently  stated.  Tlins  it  has  be^i  said  in  the  case  of  a  so- 
licitor that  the  probability  is  so  strong  that  he  will  tell  his 
[*164;]  client  what  he  knows  *him8elf,  that  it  amounts  to  an  ir- 
resistible presumption  that  he  did  tell  him.  -  Yice-Chan- 
cellor  Eindersley  stated  the  principle  to  be  that  a  solicitor  is  an 
aUerego;  he  is  another  self;  his  client  stands  in  precisely  the 
same  position  as  he  does  in  the  transaction,  and  therefore  his 
knowl^ge  is  his  client's  knowledge  (y). 

When  a  person  has  actual  notice  of  any  matter  of  bet,  there 
can  be  no  danger  of  doing  injustice,  if  he  is  held  to  be  bound  by  all 
the  consequences  of  that  which  he  knows  to  exist.  But  where  he 
has  not  actual  notice,  he  ought  not  to  be  treated  as  if  he  had  act- 
ual notice,  unless  the  circumstances  are  such  as  enable  the  court 
to  say,  not  only  that  he  might  have  acquired,  but  also  that  he 
ought  to  have  acquired,  the  notice  with  which  it  was  sought  to 
affect  him;  tliat  he  would  have  acquired  it  but  for  his  gross  n^- 
ligence  in  the  conduct  of  business  in  question  (0).  The  question, 
when  it  is  sought  to  affect  a  purchaser  with  constructive  notice, 
is  not  whether  he  had  the  means  of  obtaining,  and  might  by  pru- 
dent caution  have  obtained  the  knowledge  in  question,  but 
whether  the  not  obtaining  it  was  an  act  of  gross  or  culpable  n^- 
ligence  (0).  Thus  the  imputation  of  culpable  negligence  cannot  be 
fixed  on  a  purchaser,  merely  because  it  did  not  occur  to  him  or 
his  advisors  to  enquire  whether  a  transaction,  legally  valid,  and 
under  which  there  had  been  long  enjoyment,  e.  g,j  for  thirty-three 
years,  might  not  have  been  so  conducted  in  its  origin  as  to  have 
given  to  third  persons  equitable  rights,  of  which  there  was  no 
trace  on  the  face  of  the  abstract  (3). 

The  following  principles  appear  to  be  dedncible  from  the  cases: 
(1.)  As  to  knowledge  acquired  by  an  agent  during  his  em- 
ployment as  agent.    It  is  well  settled,  and  is  univers* 

(x)Wylliev.  Pollen,  d2L.  J.,  Ch.  782.       (z)  Per  Lord    Cianworth,  Ware  v. 
(y)  BouiBot  T.  Sayage,  L.  Rep.,  2 1^.    Lord  Egmonfc,  4  De  G.,  M.&  G.  473. 
142. 
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ally  tme,  that  a  principal  is  affected  with  constractive 
notice  of  all  Buch  knowledge  (a),  provided  the  knowl- 
edge ie  of  facts  which  are  material  to  the  transaction 
in  which  the  agent  is  employed^  and  which  it  was  the 
duty  of  the  agent  to  communicate  (b)  : 
(2.)  As  to  knowledge  acquired  by  an  agent  otherwise  than 
in  the  business  for  which  he  was  employed. 
In  ^commercial  transactions  the  knowledge  of  [165*] 
the  agent,  however  acquired,  is  the  knowledge 
of  the  principal  (c).    Where  the  same  solicitor  is  em« 
ployed  by  a  vendor  and  purchaser,  the  latter  will  be 
affected  with  constructive  notice  of  the  knowledge 
possessed  by  the  solicitor,  although  that  knowledge 
was  acquired  before  the  retainer  by  the  purchaser  (d):^ 

(a)  Fuller    v.  Bennett,   sapra,  and  77  III.  68;  Allen  ▼.  Poole,  54  Miss.  823; 

cases  there  qaoted;  Wyllie  y.  PoUen,  Mass.  Life  Ins.  Co.  v.  Eshelman,  SO 

SEopra;  Bonrsot  v.  Savage,  supra.  Ohio  St.  647;  Gans  y.  St  Paul  F.  &  M. 

(6)  Wyllie  y.  Pollen,  sapra;  Jones  y.  Ins.  Co.,  43  Wis.  108;  Slater  v.  Irwin, 

Smith,  1  Ph.  244.  8S  Iowa,  261. 

(c)  Dresser  y.  Norwood,  14  C.  6.,  N.  But  the  principal  will  not  be  affected 
8.  574;  in  error,  17  ibid.  466.  by  notice  to  the  agent  of  any  fact  ont- 

(d)  Fuller  y.  Bennett,  2  Ha.  894.  side  the  scope  of  his  agency.    See  Roach 
<The  rule  is  generally  stated  to  be    y.  Earr,  18  Kan.  529;  Adams  Exp.  Co. 

that  notice  to  an  agent,  of  any  fact  con-  y.  Trego,  35  Md.  47;  Congar  y.  C.  &  N. 

nected  with  the  business  in  which  he  is  W.  R'y  Co.,  24  Wis.  157;  Smith  y. 

employed,  is  notice  to  the  principal.  Water  Commissioners,  33  Conn.  208; 

Wade  on  Notice,  §  672;   Bracken  y.  Mound  City  life  Ins.  Co.  y.  Twining, 

MUler,  4  W.  &  S.  102;  Astor  y.  Wells,  19  Kan.  380;  Wells  y.  Am.  Exp.  Co.,  44 

4  Wheat  466;  Reed's  Appeal,  34  Penn.  Wis.  342. 

St  207;  Jackson  y.  Sharp,  9  Johns.  162;       Thus,  a  raihoad  company  is  not  liable 

Jackson  y.  Winslow,  9  Cow.  13;  Jack-  for  a  mistake  made  by  its  agent  in  Chi^ 

son  T.  Leek,  19  Wend.  339;  Bank  of  U.  cago,  in  forwarding  goods  directed  to  a 

S.  ▼.  DayiSy  2  Hill,  451;   Mechanics'  point  near  the  line  of  its  road  in  Iowa 

Bank  ▼•  Seton,  1  Pet  309;  Sterling  (such  agent  haying  used  proper  care  and 

Bridge  Co.  ▼.  Baker,  75  111.  139;  Will-  diligence),  although  its  agents  in  Iowa 

iams  T.  Tatnall,  29  id.  553;  Mobile  &  knew  the  proper  route  for  sending  the 

0.  R,  R.  Co.  y.  Thomaa,  42  Ala.  672;  goods.    Congar  y.  C.  &  N.  W.  R'y  Co., 

Flowery.  Ellwood,  66  III.  441;  Singer  supra. 

Manlg.   Co.  y.  Holdfodt  86  id.  455;       The  rule  that  notice  of  fiusta  to  an 

Farmer  T.  Willard,  71  N.  C.  284;  Owens  agent  is  constructiye  notice  thereof  to 

y.  RoberiSf  86  Wis.  258;  Union  Grold  the  principal  himself,  has  no  application 

Mining  Co.  y.  Rocky  Mountain  Nat  to  a  case  of  a  sale  to  a  corporation,  by 

Bank,  2  CoL  Ter.  565;  Whitehead  y.  its  president  of  property  purchased  by 

WeUs,  29  Ark.  99;  Suit  y.  Woodhall,  him  in  lus  priyate  capacity.    In  such  a 

113MiiBB.d91;  Quincy  Coal  Co.  y.  Hood,  transaction,  the  officer,  in  making  the 
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It  is  assumed,  however,  that  in  both  these  cases  the 

knowledge  acquired  most  be  material  to  the  transac- 
tion for  which  the  solicitor  or  other  agent  is  employed. 
(3.)  When  it  is  sought  to  fix  a  purchaser  with  constmctiTe 
notice,  the  question  is  whether  the  not  obtaining  the 

Bale  and  oonTeyanoe,  BtancU  m  a  stran-  517;  Hovey  t.  Blanchard,  13  K.  H. 

g&r  to  the  company.    Barnes  v.  Trenton  145;  Van  Schoick  v.  Niagara  Fiie  Ins. 

Gas  light  Co.,  27  N.  J.  Eq.  33.  Co.,  68  N.  Y.  434;  Tagg  v.  Tenn.  Nat 

The  role  is  lor  the  protection  of  inno-  Bank,  9  Heiak.  479;  Cuts  y.  Cesna,  7 

cent  third  persons.     If  a  pereon  col-  Biss.  260. 

lades  with  an  agent  to  cheat  the  princi-  The  above  dodarine  is,  however,  qnes- 

pal,  the  latter  is  not  responsible  for  the  tioned  by  a  large  class  of  cases,  some 

act  or  knowledge  of  the  agent.    Nat  of  which  insist  that  the  knowledge 

life  Ins.  Co.  ▼.  Minch,  53  N.  Y.  144.  shall  be  acquired  by  the  agent  daring 

Hie  notice,  to  be  effectual,  mast  be  to  the  agency.    Wade  on  Notice,  §  688, 

the  principalis  agent,  and  not  to  an  citing  Hood  y.  Fahnestock,  8  Watts, 

agent  or  attorney  employed  by  the  prin-  489;  N.  Y.  Cent  Ins.  Co.  y.  Nat  Prot 

<cipal*s  agent    Hoover  v.  Wis6,  91  U.  Ins.  Co.,  20  Barb.  468;  Smithes  Appeal, 

8. 306;  S.  C.  3  Cent  Law  Joor.  277;  14  47  Penn.  St  128;  Mehan  v.  Williams, 

I^at  Bank.  Beg.  264.  48  id.  2-:<8;  Day  v.  Walmsley,  33  Ind. 

As  respects  the  place,  manner  and  145;  Blumenthal  v.  Brainard,  38  Yt 

time  of  acquiring  the  knowledge,  Mr.  402;  Hayward  v.  Nat  Ins.  Co.,  52  Mo. 

Wade  lays  down  the  rule  in  his  work  on  181;  Warwick  v.  Warwick,  3  Atk.  291; 

the  Law  of  Notice,  that  "  where,  at  the  Norris  v.  Le  Neve,  id.  26;  Mechanics* 

time  of  a  izaasaction  by  one  acting  in  Bank  v.  Shaamburg,  38  Mo.  228;  How- 

the  capacity  of  agent,  the  recollection  ard  Ins.  Co.  v.  Halsey,  8  N.  Y.  271; 

of  the  &ct,  with  notice  of  which  it  is  McCormick  v.  Wheeler,  36  IlL  115; 

sought  to  charge  the  prindpel,  is  pres-  Houseman  v.  Mnt  Building  Ass^n,  81 

ent  to  the  mind  of  the  agent  ufhereao-  Penn.  St  256.    To  the  same  effect,  see, 

ever,  howsoever,   or    whensoever    the  also.  Pepper  v.  George,  51  Ala.  190; 

knowledge  of  such  &ct  was  obtained,  Pringle  v.   Dunn,  37  Wis.  451.    See, 

such  knowledge  will  be  the  knowledge  also,  Stanley  v.   Chamberlin,   39  N. 

of  the  principal,  provided  it  came  to  the  J.  Law,  565.    Some  hold  that  it  should 

agent  in  a  manner  that  he  might  com-  oome  to  him  in  such  a  manner  and 

municate  it  or  act  upon  it,  without  be-  under  such  circumstances  that  he  may 

ing  guilty  of  a  positLve  violation  of  be  presumed  to  have  communicated 

duty."'    Wade  on  Notice,  g  687,  citing  it  to  his  principaL     Wade  on  No- 

Le  Neve  v.  Le  Neve,  3  Atk.  646;  Broth-  tioe,  §  688,  citing  Winchester  v.  Bal- 

erton  V.  Hatt  2  Vem.  574;  Dresser  y.  ttmore  R.  R.  Co.,  4  Md.  231;  La  Forge 

Norwood,  17  C.  B.  (N.  S.)  466;  Will-  Ins.  Co.  v.  Bell,  22  Barb.  54;  Thomp- 

iams  Y.  Tatnall,  29  111.  553;  Wiley  v.  son  v.  Cartwright  S3  Beav.  178;  £en- 

Knigfat,   27  Ala.   336;   The   Distilled  nedy  v.  Green,  3  MyL  &  E.  699. 

Spirits,  11  Wall.  356;  Hart  v.  Farmers*,  The  sulyect  will  be  found  more  folly 

etc  Bank,  33  Vt  252;  Patton  v.  Ins.  considered  in  Wade  on  Notioe,  §§  637 

Co.  40  N.  H.  375;  Pritchett  v.  Sessions,  et  seq.    See,  also,  a  paper  on  the  sub- 

10  Rich.  Law,  293.    See,  also,  to  the  ject  in  16  Am.  Law  Reg.  (N.  S.)  1. 
same  effect,  Dunkp  v.  Wilson,  32  IlL 
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knowledge  was  an  act  of  cnlpable  negligence  on  the 
part  of  his  agent,  and  not  whether  the  agent  had  the 
means  of  obtaining  that  knowledge  {e). 

M  Ware  ▼.  Lord  £;gmont,  4  De  G.,  M.  &  G.  460. 
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Ik  considering  whether  the  contract  of  an  agent  is  binding  npon 
his  principal,  a  twofold  inqniiy  arises.  The  first  concerns  the 
form  in  which  the  contract  is  execnted  —  Is  it  snch  as  is  binding 
npon  the  principal?  The  second  relates  to  the  aathoritj  of  the 
agent  —  Has  he  authority,  and,  if  so,  how  has  he  observed  itt 
By  pursuing  the  latter  inquiry,  it  will  be  seen  that  an  agent  may 
profess  to  act  on  behalf  of  a  principal,  and  in  so  doing  he  may 
either  act  altogether  without  authority,  or,  having  an  authority, 
he  may  execute  it  more  or  less  completely.    In  short  — 

(a)  He  may  execute  an  authority  strictly,  or  with  only  a  cir- 

cumstantial variance  (a);  or 

(b)  He  may  act  entirely  without  authority;  or 


(a)  Com.  Dig.  "  Attorn^,"  c  15. 
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(c)  Having  authority,  he  may  do  something  in  excess  in 
executing  his  authority,  or  he  may  do  less  than  his 
autliority  justifies. 
If  an  agent  strictly  observes  his  authority,  it  will  depend  upon 
the  form  and  construction  of  the  contract  into  which  he 
enters,  *whether  his  act  will  bind  his  principal  and  not  [167*] 
himsell  Although  an  act  varying  in  f«ubstance  from  the 
authority  is  void  so  far  as  the  principal  is  concerned  (&),  yet  there 
are  a  number  of  cases  in  which  an  authority  will  be  deemed  to  be 
properly  executed  though  it  is  not  strictly  pursued.  Thus,  if  ex« 
ecutors  have  authority  to  sell  land,  and  one'  of  them  refuse,  the 
others  may  sell  {c);  or  if  one  dies  {d).  So,  if  one  devises  to  A., 
B.  and  C.  in  fee  for  sale,  and  makes  them  executors,  if  A.  refuses, 
B.  and  C.  may  sell  {e).  It  is  sufficient  if  the  words  and  intent  of 
the  authority  are  generally  pursued ;  as  if  a  man  devise  land  to  A. 
for  life,  and  afterwards  to  be  sold  by  his  executors  generally;  if 
one  dies  before  A.,  the  rest  may  sell  (y*).  So,  too,  if  the  agent  does 
ail  that  the  law  requires,  the  authority  is  well  executed,  though 
the  direction  of  the  principal  is  not  strictly  pursued;  as  if  a  man 
has  an  authority  to  enter  into  land,  if  he  comes  as  near  as  he  can 
for  doubt  of  death  or  bodily  hurt,  and  makes  claim,  it  is  suffi- 
cient ig).    This  latter  principle  is  too  generally  worded. 

The  correct  principle  is  undoubtedly  that  laid  down  by  Chief 
Justice  Holt,  who  delivered  the  opinion  of  the  court  in  Parker  v. 
Kelt  (A),  1701,  where  it  is  laid  down  that  a  circumstantial  varia- 
tion in  the  execution  of  an  authority  is  not  material.  '^  Author* 
ities  by  letter  of  attorney,"  said  his  lordship,  **  are  either  general 
or  special;  thus  a  letter  of  attorney  may  be  to  sue  in  omnHyus 
oausis  motis  et  mavendiSy  or  to  defend  a  particular  suit.  Sir  Philip 
Sydney,  when  he  went  to  travel,  gave  a  letter  of  attorney  to  Sir 
Thos.  Walsingham  to  act  and  sell  all  his  goods  and  chattels;  and 
this  was  held  good.  Where  the  authority  is  particular  the  party 
must  pursue  it  If  the  act  varies  from  it,  he  departs  from  his 
authority,  and  what  he  does  is  void;  but  that  must  be  intended  of 
a  variance  not  in  circumstance,  but  of  a  variance  material  and 
substantial." 

(6)  Com.  Dig.  "  Attorney,"  c  13.  (/)  Co.  Lifct.  112  b,  113  a. 

(c)  Co.  Litt.  113  a.  (g)  Co.  Litt.  258  a. 

(d)  R.  Cro.  Car.  382.  (A)  1  Salk.  95. 

(e)  B.  Czo.  Eliz.  80. 
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This  distinction  lias  been  adopted  bj  Mr.  Justice  Stoiy  {i):  be 
observes  that  ^  it  may  be  laid  down  as  a  general  rale  that  in  order 
to  bind  the  principal  (supposing  the  instroment  in  other  respects 
to  be  properly  execnted),  the  acts  done  most  be  within  the  scope 
of  the  anthoritj  committed  to  the  agent;  ^  in  other 
[168*]  ^ords,  his  antlioritj  or  commission  most  be  pnnctilionsly 
and  properly  pnrsned,  and  its  limitations  and  extent  duly 
observed,  although  a  circumstantial  variance  in  its  execution  will 
not  defeat  it  If  the  act  varies  substantially  (and  not  merely  in 
form)  from  the  authority  or  commission  in  its  nature,  or  extent^ 
or  d^pree,  it  is  void  us  to  the  principal,  and  does  not  bind  him."  ' 
Snch  being  the  principle,  it  would  be  very  desirable  to  define  the 
words  '^  material  and  substantial  variance."  To  do  so  with  pre- 
cision is,  perhaps,  impossible. 

It  is  evident  to  anyone  who  considers  the  matter,  that  the  vari- 
ance between  the  act  done  by  an  agent  and  the  act  authorized  by 
the  principal,  may  range  through  every  degree  of  difference.  The 
variance  may  be  infinitesimal,  or  it  may  be  so  great  as  to  mark  an 
absolute  departure  from  the  authority  conferred.  To  determine 
the  exact  point  between  those  two  extremes  at  which  a  variance 
becomes  substantial  and  material,  often  gives  rise  to  difficult  ques- 
tions. The  result  in  each  case  must  depend  upon  the  circum* 
stances  of  the  particular  case.  Certain  cases  are  sufficiently  clear. 
Thus,  if  a  person  is  authorized  to  contract  for  the  erection  of  a 
church,  and  he  contracts  for  the  erection  of  a  dwelling-house;  or 
if  his  commission  is  to  sell  a  quantity  of  com,  and  he  sells  a  qnan* 
tity  of  bread;  or  if  he  has  authority  to  buy  unsawn  timber,  and 
he  buys  furniture,  the  variance  is  manifestly  material.  The  cases 
already  referred  to  in  the  chapter  upon  the  implied  authority  of 
agents  may  be  usefully  consulted  in  further  illustration  of  this 
subject. 

The  following  cases  also  may  be  referred  to:  A  power  of  attor- 
ney empowering  an  agent  ^^  to  demand,  sue  for,  recover  and  receive, 
by  all  lawful  ways  and  means,  all  moneys,  debts  and  dues  whatso- 
ever, and  to  give  sufficient  discharges,"  does  not  authorize  him  to 

(t)  Story  on  Agency,  §  165.  note;  Nixon  v.  Hyaerofct,  5  Johng.  58; 

>  See  ante,  p.  105  and  note,  pp.  138,  North  River  Bank  v.  Aymer,  3  HilL 

140.  262;  Meade  v.  BiothenB,  28  Wis.  689. 
*  See  ante,  pp.  106,  115,  note,  145, 
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iadorse  bills  for  his  principal  (J)\  ^  but  where  an  agent  is  author- 
ized to  act  for  the  principal  generally,  in  his  absence,  the  agent 
has  authority  to  instruct  a  solicitor  to  appear  on  behalf  of  the 
principal  to  show  cause  against  an  adjudication  of  bankruptcy  (£). 
In  Willis  V.  Palmer  (2),  a  shipowner  authorized  an  agent  to  sign 
any  bottomry  bond  or  instrument  of  hypothecation  on  the  vessel 
or  her  cargo,  and  to  sell  and  dispose  of  either  absolutely, 
or  by  way  of  mortgage  or  otherwise,  as  he  *should  think  [169*] 
proper,  the  vessel  or  any  share  thereof,  and  to  execute  all 
instruments  and  to  do  all  acts  which  should  be  requisite  and 
necessary  for  completing  such  sales,  transfers,  mortgages,  or  any 
of  them,  and  generally  to  do  all  the  acts  about  the  business,  and 
the  affairs  aforesaid,  which  the  owner,  if  present,  could  have  done. 
The  Court  of  Common  Pleas  held  that  this  power  authorized  the 
agent  to  assign  the  passage  money  of  the  passengers  on  board  by 
way  of  security  for  the  repayment  of  4,000Z.  advanced  for  the 
purpose  of  enabling  the  ship  to  sail.  So  where  certain  shipowners 
whose  vessel  had  once  been  classed  A  1  at  Lloyd's  in  London,  em« 
powered  their  agent  by  letter  of  attorney  to  charter  the  vessel  or 
to  employ  her  as  a  general  ship  on  any  voyage,  on  such  terms  and 
in  sach  manner  and  in  all  respects  as  he  should  think  proper, 
and  generally  to  represent  the  owners  in  relation  thereto,  and  in 
relation  to  her  management  or  sale,  as  fully  as  if  the  owners  were 
personally  present,  and  so  do  all  things  necessary  for  that  purpose, 
the  Court  of  Exchequer  held  that  the  agent  had  duly  executed 
his  authority,  though  he  gave  a  warrant  in  a  charter-party  that 
the  ship  was  A  1  at  Lloyd's  at  the  time  of  the  charter-party, 
though  she  was  not  so  described  in  the  power  of  attorney  (m). 
As  to  implied  powers  to  indorse,  see  further  Esdaile  v.  La 
Nwaze  {rC)\  Bank  of  Bengal  v.  M'*Leod  (o). 

As  to  the  second  class  of  cases,  the  rule  is  that  a  person  who 
enters  into  a  contract  as  agent,  and  without  authority,  renders 
himself  liable  (j>). 

(j)  Muiray  v.  East  India  Company,  5  (m)  Ronth  v.  McMillan,  2  H.  &  C. 

B.  &  Aid.  204.  750;  33  L.  J.,  Ex.  38. 

>  See  ante,  pp.  Ill,  116,  notes.  (it)  1  Y.  &  C.  394. 

(i)  Ex  parte  Frampton,  1  De  G.,  P.  (o)  7  Moore,  P.  C.  C.  35. 

&  J.  263.  (p)  See  Book  III,  Chap.  IV,  post,  p. 

0)  7  C.  B.,  N.  8.  340;  29  L.  J.,  C.  P.  299. 
194. 
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•  Ab  to  the  third  class  of  cases,  one  of  the  earliest  antliorities  is 
contained  in  Lord  Coke's  ^  Commentary  npon  Littleton,"  where 
it  is  said:  ^'  Begnlarlj,  it  is  tme,  that  where  a  man  doth  less  than 
the  commandment  or  anthority  committed  nnto  him,  there  (the 
commandment  or  authority  being  not  pursued)  the  act  is  void. 
And  when  a  man  doth  that  which  he  is  authorized  to  do,  and 
more,  there  it  is  good  for  that  which  is  warranted,  and  void  for 
the  rest:  yet  both  these  rules  have  divers  exceptions  and  limita- 
tions "  {q).  The  instance  given  by  Littleton  of  an  exception  in 
the  former  rule,  is  that  if  a  man  be  so  languishing  or  decrepit 
that  he  cannot  by  any  means  come  to  the  land,  nor  to  any  parcel 

of  it,  or  if  there  be  a  recluse,  which  may  not,  by  reason  of 
[170*]  his  *order,  go  out  of  his  house,  if  such  manner  of  person 

command  his  servant  to  go  and  make  claim  for  him,  and 
such  servant  dare  not  go  to  the  land,  nor  to  any  parcel  of  it,  for 
doubt  of  beating,  mayhem,  or  death,  and  for  this  cause  the  ser- 
vant come  so  near  to  the  land  as  he  dares  for  such  doubt,  and 
makes  the  claim  for  his  master,  it  seems  that  such  claim  for  his 
master  is  strong  enongh,  and  good  in  law"  (r).  The  summary  of 
the  law  by  Sir  Thos.  Clarke,  in  Alexander  v.  Alexander  («),  is  to 
the  effect  that  where  there  is  a  complete  execution  of  a  power  and 
something  ex  dbtmdanti  added,  which  is  improper,  there  the  exe- 
cution is  good,  and  only  the  excess  is  void;  but  where  there  is 
not  a  complete  execution  of  a  power,  or  where  the  boundaries  be- 
tween the  excess  and  execution  are  not  distinguishable,  it  will  be 
bad.^  Hence,  where  an  appointment  has  been  made  to  the  objects 
of  a  power,  and  a  restriction  in  excess  of  the  power  has  been 
superadded,  the  restriction  is  void  and  the  appointment  is  good  {t). 
In  Be  BrowvCe  Trusts  {u),  where  an  appointment  under  a  power 
was  held  void  in  totOy  Sir  W.  Page- Wood,  V.-C,  observed,  "  I 
think  the  case  is  quite  clear.    It  is  obvious  that  as  to  some  of  the 

(g)  Co.  litL  258  a.  21  Minn.  538.    See,  also,  Stowell  v.  M- 

(r)  Co.  litL  258a.  died,  39  Wis.  614;  Erans  y.  WeUa,  22 

(«)  2  Ves.  644.  Wend.  841. 

^  If  a  contract  which  need  not  be  nn-  SSee  generally  as  to  ihe  execation  of 

der  seal,  is  executed  by  an  agent  hay-  powers,  Sugd.  on  Powers,  ch.  6. 

ing  aathority  to  execute  simple  con-  (t)  Eampf  y.  Jones,  2  Keen,  756; 

tracts,  bat  not  sealed  contracts,  and  has  Hanrey  y.  Stracey,  1  Drew,  73,  138; 

a  seal  affixed  to  it,  it  will  be  valid  as  a  Churchill  y.  Churchill,  L.  Rep.,  5  Eq.  44. 

aiinple  contract.    Dickerman  y.  Ashton,  (u)  L.  Rep.,  1  Eq.  74. 
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objects  of  it  the  appointment  is  in  excess  of  the  power,  as  to  others 
it  may  be  within  it;  but  as  I  cannot  possibly  define  the  class 
which  may  fall  within  the  power  and  those  which  must  be  Mrith- 
out  it,  I  cannot  make  any  distinction,  and  must  therefore  hold 
that  the  whole  gift  fails." 


210 


OF  THx  AirrHOBrrr  oobfebbed.       £boos  n:  ft.  n. 


[171*] 


•CHAPTER  n. 


OF  THE  EXECUTION  OF  AUTHORITT  BY  INSTRUMENT  UNDER  SEAL, 


PAOB. 

lonied  to  do  Bomething  whidi  he 

had  no  power  to  do 172 

ContnidB  by  agent  to  do  what  he 
cannot  peifonn  to  be  dtBtin* 
guished  fiom  cases  wheie  he  con- 
tracts  to  do  something  on  behalf 

of  another 172 

Hie  signatore  "  A.  B.  for  C.  D.**. . .  173 
Non -liability  of  pnndpal  where 
agent  contnictBpenonally  by  deed  174 


A  deed  may  be  so  ezecated  as  to 
bind  the  principal  only,  or  the 
agent  only,  or  it  may  be  void ...  171 

When  it  binds  the  i^indpal 171 

An  agent  may  make  himself  a  con- 
tracting party,  although  he  pro- 
fesses in  the  instnmient  to  con- 
inict  on  behalf  of  another 172 

Deeds  void  at  common  law  on  the 
ground  that  the  agent  has  as- 


In  executing  his  anthority  an  agent  must  take  care  so  to  execute 
it  as  not  to  render  himself  personally  liable.  There  is  a  great 
number  of  authorities  reported  under  this  head,  but  inasmuch  as 
different  rules  apply  to  different  sets  of  circumstances,  it  will  be 
convenient  to  consider  the  authorities  in  the  following  order: 

A.  In  the  case  of  instruments  under  seal. 

B.  In  the  case  of  instruments  other  than  deeds. 

1.  Bills  of  exchange. 

2.  Promissory  notes. 

3.  Charter-parties  not  under  seaL 

4.  Bought  and  sold  notes. 
0.  In  other  cases. 

First  as  to  deeds.    A  duly  authorized  agent  may  so  execute  a 
deed  that — 

(a.)  It  will  bind  the  principal,  and  not  himself;  or 
(b.)  It  will  bind  himself,  and  not  the  principal;  or 
(c.)  It  will  be  void. 
A  deed  will  bind  the  principal  if  executed  in  his  name  and  on 
his  behalf,  and  this  &ct  appears  on  the  face  of  the  instrument^ 

'  In  order  to  bind  the  principal  hy  an  may,  29  id.  337;  Lnts  v.  linthicom,  8 

iDstmment  under  seal,  the  instrument  Pet  165;  Stinchfield  y.  Little,  1  GreenL 

most  poiport  to  be  made  and  sealed  in  231;  Stone  v.  Wood,  7  Cow.  452;  Fnl- 

the  name  of  the  prindpaL    Echols  v.  lam  y.  West  Brookfieldt  9  Allen,  1; 

Chen^,  28  CaL  157;  Morrison  y.  Bon-  Townsend  y.  Conung,  23  Wend.  435j 
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As  to  the  signature,  sealing,  and  delivering,  a  rule  lias  been  laid 
down  in  an  early  case  for  the  guidance  of  the  agent.  If  A.  B. 
duly  anthorize  C.  D.  to  execute  a  deed  for  him,  C.  D.  may  do  this 
either  by  writing  "  A.  B.  by  C.  D.,  his  attorney,"  or  by  writing 
^  0.  D.,  for  A.  B.,"  provided  he  delivers  the  instrument  as  the 
deed  of  A.  B.  (ay 

*If  an  agent  makes  himself  a  contracting  party  he  will  [172*] 
be  liable  on  the  deed,  although  he  may  profess  in  the  in- 
strument to  contract  on  behalf  of  a  third  party .^    The  main  ques- 

BriggB  y.  Partridge,  64  N.  T.  358;  deed  of  the  goveniinent,  and  not  of  the 
Hopkins  ▼.  Mehaffy,  11  S.  &  B.  126;  agent    Stinchfield  y.  Little,  supra;  City 
Hanoock  y.  Tanker,  83  111.  208;  Ein-  of  Proyidence  y.  Miller,  supra;  Hodgson 
stein  y.  Holt,  52  Mo.  340;  Gnibbs  y.  y.  Dexter,  1  Cranch,  335;  Walker  y. 
Wiley,  17  Miss.  29;  Webster  v.  Brown,  Swartwout,  12  John.  444;  Freeman  v. 
2  Rich.  (N.  S.)  428;  City  of  Proyidence  Otis,  9  Mass.  272. 
y.  Miller,  11  R.  I.  272;  Elwell  y.  Shaw,  Neyertheless,  if  such  an  officer  chooses 
16  Mass.  42;  Brinley  y.  Mann,  2  Gush,  to  contract  personally,  he  will  be  per- 
337.     See,  also,  cases  dted  in   note,  sonally  bound.    Sheffield  y.  Watson,  3 
p.  172.  Cai.  99;  GiU  y.  Brown,  12  John.  385; 
It  is  not  necessary  to  the  proper  exe-  Horsley  y.  Bell,  1  Bro.  G.  G.  101,  note; 
cation  of  a  deed  by  an  attorney-in-fact,  Gity  of  Proyidence  y.  Miller,  supra, 
that  he  should  sign  his  name  to  it;  the  It  has  been  held,  howeyer,  that  the 
name  of  the  principal  alone  is  sufficient,  rule  in  regard  to  public  officers  does  not 
Deyinney  y.  Reynolds,  1  W.  &  S.  328;  apply  in  fayor  of  the  officers  of  a  mu- 
Fonyth  y.  Day,  41  Me.  382;  Hunter  y.  nidpal  corporation  which  is  capable  of 
Giddlngs,   97  Mass.   41.     See,    also,  making  contracts  for  itself ,  and  is  liable 
Daniel*8  Neg.  Inst.  §  299.    See,  how-  to  be  sued  thereon.    Gify  of  Proyidence 
eyer,  contra.  Wood   y.  Goodridge,  6  v.  Miller,  supra;  Simonds  y.  Heard,  23 
Cuah.  117.  Pick.  120;  Hall  y.  GockreU,  28  Ala.  507. 
In  Townsend  y.  Goming,  23  Wend.  (a)  Wilks  y.  Back,  2  East,  142.          . 
435,  it  was  held,  that  if  the  attorney  '  Grubbs  y.  Wiley,  supra, 
affix  only  his  own  name  the  ooyenant  is  *  Where  the  deed  purports  to  be  made 
yoidy  although  in  the  body  of  the  in-  by  the  agent  and  to  be  sealed  by  him, 
stroment  itis  stated  that  it  is  the  agree-  and  not  to  be  made  and  sealed  by  his 
ment  of  the  principal  by  A.  B.,  his  principal,  the  agent  will  be  personally 
attomefy,  that  the  principal  coyenants,  liable,  and  the  description  of  himself  as 
etc,  and  in  the  in  iestimoniutn  clause  it  agent  will  not  exclude  his  personal  re- 
be  alleged  that  A.  B.,  as  the  attorney  spoosibility.    Lutz  y.  Linthicum,  8  Pet. 
of  the  principal,  hath  set  his  hand  and  165;  Siindifield  y.  Little,  1  Greenl.  231; 
seaL  SeeBogarty.  DeBussy,  6  John.  94.  Fnllam  y.  West  Brookfield,  9  Alien,  1; 
Bat  where  a  contract  is  entered  into  Duyall  y.  Graig,  2  Wheat  45;  Deming 
or  a  deed  executed  in  behalf  of  the  y.  Bullitt,  1  Blackf.  241;  White  y.  Skin- 
goyemment  by  a  duly  authorized  ^M^^tc  ner,  13  John.  307;  Tippets  v.  Walker, 
affent,  and  the  &ct  so  appears,  notwith-  4  Mass.  595;  Quigley  y.  De  Hass,  82 
standing  the  agent  may  haye  affixed  his  Penn.  St.  267;  Kiersted  y.  Orange  &  A. 
own  name  and  seal,  it  is  the  contract  or  R.  R.  Go.,  69  N.  Y.  343;  Gity  of  Proyi- 
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tion  to  be  decided  in  all  these  cases  is  this:  Do  the  terms  of  the 
instrument  disclose  a  personal  undertaking  or  not?  There  are 
numerous  instances  in  which  agents  have  contracted  on  behalf  of 
others  but  in  their  own  name,  and  have  accordingly  been  held 
personally  liable  (5). 

There  is  another  class  of  cases,  in  which  deeds  executed  by  an 
agent  have  been  declared  void  at  common  law,  on  the  ground  that 
the  agent  has  by  the  words  of  the  deed  assumed  to  do  something 
in  his  own  name  with  the  property  of  his  principal  which  he  had 
no  power  to  do  in  his  own  name  {c\ 

The  following  cases  illustrate  the  above  propositions: 

In  Cass  V.  JSudele  (rf),  1692,  defendant  covenanted  on  behalf  of 

dence  v.  Miller,  11  R.  I.  272;  Stone  v.  as  mere  evidence  of  a  simple  contract. 

Wood,  7  Cow.  453;  Taft  v.  Brewster,  9  Stowell  v.  Eldrid,  39  Wis.  614;  Evans 

John.  334;  Hancock  v.  Yunker,  83  111.  v.  Wells,  22  Wend.  841.     See,  also, 

208;  Ulam  v.  Boyd,  S.  Ct.  Penn,  7  Re-  Dubois  v.  Delaware  &  H.  Canal  Co.,  4 

porter,  408.   See,  also,  Menard  v.  Crowe,  Wend.  285. 

20  Minn.  448.  When  a  deed  is  ezecnted  in  b^alf  of 

Thus,  a  contract  in  this  form:  ''We,  a  state  by  a  public  officer  duly  author- 

the  undersigned,  a  committee  chosen  by  ized,  and  this  fact  appears  ui)on  the 

the  town  of  A.  to  finish  a  basement  of  face  of  the  instrument,  it  is  the  deed  of 

their  town-house,  do  hereby  agree  to  the  state,  notwithstanding  the  officer 

pay,'*  etc.,  for  ihe  finishing  of  said  may  be  described  as  one  of  the  parties, 

basement,  and  signed  and  sealed  by  and  may  have  affixed  his  individual 

the  committee  as  "committee  for  the  name  and  seal.    In  such  case  the  state 

town/'  is  not  the  contract  of  the  town,  alone  is  bound  by  the  deed  and  can 

but  of   the   individuals  who  sign  it.  alone  claim  its  benefits.    Sheets  v.  Shel- 

Fullam  V.  West  Brookfield,  supra;  Ulam  den,  2  Wall.  177. 

V.  Boyd,  supra.  In  Daughtrey  v.  Knolle,  44  Tex.  450, 

Where  an  agent  made  a  written  con-  a  deed  by  one  who  signed  as  attorney- 
tract  for  his  principal  and  also  for  him-  in-fact  for  another,  for  land  which  in 
self  in  his  own  right,  purporting  to  be  the  body  of  the  deed  appeared  as  the 
a  contract  under  seal,  and  affixed  the  property  of  the  principal,  to  whom  also 
jseal  opposite  his  own  signature:  Heldf  the  purchase  money  was  secured  by 
that  such  seal  might  be  regarded  as  the  notes  payable  to  him,  as  recited  in  the 
seal  of  the  principal  as  well  as  of  him-  deed,  and  which  was  acknowledged  by 
self.  The  State  v.  Spartansburg  &  U.  the  maker  as  attorney-in-fact  for  the 
R.  R.  Co.  8  Rich.  (N.  S.)  129.  principal,  but  which  deed,  in  the  grant- 

The  rule  that  a  contract  under  seal  ing  and  warranty  clauses,  appeared  to 
executed  by  an  agent  in  his  own  name,  be  the  act  of  the  attorney,  was  held 
does  not  bind  nor  confer  any  rights  upon  in  equity  to  be  the  deed  of  the  prindpal, 
the  principal  in  whose  behalf  it  was  and  the  warranty  clause  not  to  be  bind- 
really  made,  when  he  is  not  named  ing  upon  the  attorney, 
therein,  is,  however,  subject  to  excep-  (b)  See  cases  infra, 
tions.     Thus,    where   the   instrument  (c)  Frontin  v.  Small,  infra, 
would  be  vaUd  without  a  seal,  it  is  to  ((f)  2  Vem.  280. 
be  treated,  though  in  fact  under  seal, 
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another  person  to  purchase  certain  hoases  for  8002.,  and  he  was 
Iield  personally  liable.    The  case  is  badly  reported  in  Yemon. 

Where  a  bond,  reciting  that  differences  subsisted  between  A.  E. 
and  the  plaintiff,  was  conditioned  to  be  void  if  the  defendant  '^for 
and  on  behalf  of  A.  B.,"  should  perform  the  award  of  certain  arbi- 
trators, the  court  held  that  an  award  directing  payment  of  a  sum 
of  money  by  the  defendant,  made  in  accordance  with  the  submis- 
sion, was  binding  on  the  defendant  (e). 

M,  Frorvtin  v.  Small  {f\  1726,  was  an  action  in  covenant.  In 
the  declaration  the  plaintiff  stated  that  by  a  deed  made  between 
herself,  ^'  attorney  of  James  Frontin  of  the  one  part,"  and  the  de- 
fendant of  the  other  part,  she  '^  for  and  in  the  name  and  as  attorney 
of  the  said  James,"  demised  a  house  to  the  defendant,  who  agreed 
to  pay  rent  "  to  the  said  James  Frontin."  The  deed  was  declared 
void  by  the  whole  court,  on  the  ground  that  an  agent  has  no  power 
to  execute  a  deed  for  another  in  his  own  name. 

Appleton  V.  Binke  (^),  1804,  was  an  action  in  covenant.  Cer- 
tain covenants  were  expressed  to  be  made  between  the  plaintiff  on 
the  one  part,  and  the  defendant,  by  the  namo  of  J.  Sinks, 
*of,  etc,  "  for  and  on  the  part  and  behalf  of  the  Right  [173*] 
Hon.  Lord  Viscount  Eokeby,"  of  the  other  part.  The 
deed  was  sealed  with  the  defendant's  seal.  In  consideration  of 
6,0002.  paid  by  Lord  Eokeby,  the  plaintiff  covenanted  to  make 
certain  conveyances  to  the  said  Lord  Eokeby.  In  consideration 
of  this  covenant,  the  defendant  ^^  for  himself,  his  heirs,  etc.,  on 
the  part  and  behalf  of  the  said  Lord  Eokeby,"  covenanted  with 
tiie  plaintiff  that  Lord  Eokeby  should  pay  to  the  plaintiff  the 
amount  of  6,0002.  purchase  money  at  the  time  of  sealing  and  ex- 
ecuting the  conveyances.  The  plaintiff  averred  that  the  money 
had  not  been  paid.  The  defendant  demurred,  and  urged  first,  Uiat 
a  deed  conld  not  be  made  by  an  agent  as  such;  or,  secondly,  if  it 
eonld,  covenant  did  not  lie  against  him,  upon  articles  describing 
him  to  be  merely  agent  for  another.  Judgment,  however,  was 
given  for  the  plaintiff.  Lord  EUenborough  and  the  other  judges 
were  of  opinion  that  it  could  not  be  contended  that  where  one 
covenants  for  another  he  is  not  bound  by  the  act,  the  covenant 

(e)  aayhiU  v.  Fitzgerald,  1  Wils.  28,       (/)  2  Id.  Raym.  1419;  S.  C.  2  Sfcr. 
58;  and  see  Bacon  v.  Dubaixy,  1  Ld.    705. 
Baym.  246;  S.  C.  1  Salk.  70.  ig)  5  East,  148. 
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being  in  his  own  name,  ^  for  himself^  his  heirs,  etc; "  that  there 
was  nothing  nnosnal  or  inconsistent  in  the  nature  of  the  thing  that 
one  should  ooyenant  to  another  that  a  third  person  should  do  a 
certain  thing.  The  partj  to  whom  a  covenant  is  made  maj  pro. 
fer  the  secoritj  of  the  covenantor  to  that  of  his  principal;  and  it 
was  qnite  possible  in  the  present  case  that  the  defendant  con- 
sented to  bind  himself  upon  an  indemnity. 

Wilks  y.  Back  {h\  1802,  was  a  motion  to  set  aside  an  award. 
The  sole  question  was  whether  the  bond  of  submission  to  arbitra- 
tion had  been  dulj  executed.  Wilks  was  dulj  authorized  bj  one 
Browne  to  submit  certain  matters  in  dispute  to  arbitration.  Bjr 
virtue  of  this  authority  he  executed  the  bond  in  this  form :  ^  For 
J.  B.,  M.  W.  (l.  s.)"  Wilks,  being  a  party,  signed,  sealed  and 
delivered  for  himself  as  well. 

Grose,  J.,  observes:  ^'  Ko  doubt  the  award  must  be  mutual 
.  •  •  but  this  is  sufficient  execution  by  both.  I  accede  to  the 
doctrine  in  all  the  cases  cited,  that  an  attorney  must  execute  his 
power  in  the  name  of  his  principal,  and  not  in  his  own  name; 
but  here  it  was  so  done,  for  where  is  the  difference  between  sign- 
ing *  J.  B.,  by  M.  W.,  his  attorney '  (which  must  be  admitted  to 
be  good),  and  «M.  W.,  for  J.  B.'  f " 

Lawrence,  J.,  distinguishing  the  case  from  Frontin  v.  Small  (i"), 
said:  ^  This  is  not  like  the  case  in  Lord  Baymond's  Be* 
[174*]  ports,  *where  the  attorney  had  demised  to  the  defendant 
in  her  own  name,  which  she  could  not  do;  for  no  estate 
could  pass  from  her,  but  only  from  her  principal  But  here  the 
bond  was  executed  by  Wilks,  for  and  in  the  name  of  his  princi- 
pal; and  this  is  distinctly  shown  by  the  manner  of  making  the 
signature.  Kot  that  even  this  was  necessary  to  be  shown;  for  if 
Wilks  had  sealed  and  delivered  it  in  the  name  of  Browne,  that 
would  have  been  enough,  without  stating  that  he  had  so  done. 
•  .  .  There  is  no  particular  form  of  words  to  be  used,  provided 
the  act  be  done  in  the  name  of  a  principal." 

In  Chxrdner  y.  Lachla/n  {k\  1S33,  the  Lord  Chancellor 
(Brougham)  says:  ^^The  whole  question  turns  upon  the  charter* 
party  and  the  rights  and  liabilities  under  it  It  is  an  instrument 
under  seal,  and  the  parties  to  it  are  the  Commissioners  of  the  I^ayy, 

(h)  2  East,  142.  (ib)  6  Sim.  407;  8  Sim.  123;  4  My. 

(f )  Supra.  &  C.  129. 
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and  the  defendant  L.,  who  is  described  in  the  deed  as  acting  for 
and  on  behalf  of  the  owners,  but  he  only  is  the  party  to  it." 

In  Tan/ner  v.  Christian  (Z),  1855,  an  agreement  in  writing  was 
expressed  to  be  made  "  between  Christian,  for  and  on  behalf  of 
Norris,  of  the  first  part,  and  Tanner  of  the  second  part"  By  it 
Christian,  on  the  part  of  Norris,  agreed  to  let  to  Tanner  certain 
premises  for  a  term  of  years,  Tanner  paying  rent  to  Christian  for 
the  use  of  Korris,  Tanner  to  take  a  lease  when  called  upon  to  do 
so  by  Christian  on  the  part  of  Norris.  The  defendant  signed  this 
agreement  in  his  own  name.  In  an  action  for  not  completing 
the  lease,  the  court  held  that  it  sufficiently  appeared  to  be  the  in- 
tention of  the  parties  that  the  defendant  should  himself  contract, 
and  that  therefore  he  was  personally  liable. 

Xetois  y.  Nicholson  (m),  which  was  decided  on  the  authority  of 
Downman  v.  Williams  (n),  was  distinguished  by  Lord  Campbell 
on  the  ground  that  the  defendants  there  were  not  in  any  way  to 
act  in  carrying  out  the  agreement.  They  were  solicitors  who 
signed  for  and  on  behalf  of  their  clients. 

Pickerim^s  claim  (p\  decided  in  1871,  was  an  appeal  from  a 
deeisioh  of  Yice-Chancellor  Stuart,  rejecting  a  claim  of  292,0002. 
in  the  winding  up  of  the  International  Contract  Company.  By  two 
agreements  under  seal,  J.  P.  assigned  certain  concessions 
to  *E.  Pickering  (the  managing  director  of  the  above  com-  [175*] 
pany)  for  a  large  consideration.  The  only  parties  to  the 
deeds  were  J.  P.  and  E.  Pickering,  nor  did  it  appear  from  the  in- 
struments that  E.  P.  was  acting  on  behalf  of  the  company.  Evi- 
dence, however,  was  given  that  the  negotiations  for  the  assignments 
were  in  ^reat  part  conducted  in  the  presence  of  several  directors 
of  the  company,  and  that  J.  P.  was  informed  by  E.  Pickering  be- 
fore the  execution  of  the  agreements,  that  the  latter  was  acting  on 
behalf  of  the  company.  The  company  paid  part  of  the  amount, 
and  was  subsequently  ordered  to  be  wound-up.  The  lords  justices 
affirmed  the  decision  of  the  court  below,  rejecting  the  claim  for 
the  residue  of  the  amount  For  the  appellant  it  was  urged  that 
he  had  dealt  with  E.  Pickering  as  a  trustee  for  the  company,  and 
that  although  the  deeds  were  under  seal,  yet  in  equity  the  sub- 
stance rather  than  the  form«of  the  transaction  would  be  regarded* 

(0  4  E.  ft  B.  591.  (n)  7  Q.  6. 103. 

(m)  18  Q.  B.  503.  (o)  L.  Rep.,  6Ch.  525. 
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Their  lordBhipB  did  not  call  npon  the  counsel  for  the  official  liqiii- 
dator.  ^The  deed  being  under  seal,  the  appellant  has  elected  to 
charge  K  Pickering  alone.  If  a  lessee  assigns  the  lease  to  a 
tmstee  for  a  third  party,  and  the  trustee  covenants  with  the  as- 
signor to  indemnify  him,  the  assignor  has  accepted  the  trustee  as 
the  party  liable,  and  cannot  sue  the  cestui  que  tnut.^  Lord  Jus- 
tice James  thought  the  case  thus  put  bj  Lord  Justice  Hellish 
precisely  in  point 
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Sect.  1.  —  ITie  drawing  avid  accepting  Bills  of  Exchange, 

In  the  following  Bummaiy  an  attempt  is  made  to  digest  the  roles 
relating  to  the  drawing  and  accepting  bills  of  exchange  bj  an 

agent 
[177*]       *It  is  assumed  in  this  and  the  following  sammaries, 
that  the  agent  has  full  aathoritj  to  contract  on  behalf  of 
liis  principal. 

(a.)  If  a  bill  is  addressed  to  a  principal  and  accepted  by  his 
agent  on  behalf  of  that  principal,  the  principal  and  not  the  agent 
will  be  liable  as  acceptor  (a)} 

(a)  Halford  v.  The  Cameron,  &c  Co.,  431;  Aikin  y.  Bedford,  17  Maitin,  502; 

16  Q.  B.  442.  Newfaail  y.  Danlap,  14  Me.  180;  Bed- 

1  Judge  Story  in  his  valuable  work  ford  Com.  Ins.  Co.  y.  Covell,  3  Met 
on  Agency  (§  155)  says:  "  If,  from  the  442;  King  y.  Handy,  2  Bradw^  212, 
nature  and  terms  of  the  instrument,  it  and  the  cases  hereinafter  dted. 
clearly  appears  not  only  that  the  party  The  rale  respecting  written  insbu- 
is  an  agent,  but  that  he  means  to  bind  ments  not  under  seal  is  thus  laid  down 
his  principal,  and  to  act  for  him,  and  in  Eqr  y.  Pamham,  6  Har.  ft  J.  418: 
not  to  draw,  accept,  or  indorse  the  bill  "  Where,  upon  the  face  of  an  agree- 
on  his  own  account,  that  construction  ment,  a  party  contracting  plainly  ap- 
will  be  adopted,  however  inartificial  pears  to  be  acting  as  the  agent  of  an- 
may  be  the  language,  in  furtherance  of  other,  the  stipulations  of  the  contract 
the  actual  intention  of  the  instrument,  are  to  be  considered  as  operating  solely 
But  if  the  terms  of  the  instrument  are  to  bind  the  principal;  unless  it  mani- 
not  thus  explicit,  although  it  may  ap-  festly  appears  by  the  terms  of  the  in- 
pear  that  the  party  is  an  agent,  he  will  strument  that  the  agent  intended  to 
be  deemed  to  have  contracted  in  his  per-  superadd  or  substitute  his  own  responsi- 
sonal  capacity;"  and  the  general  rule  bility  for  that  of  his  piindpaL  In  sucfa 
does  not  seem  susceptible  of  m<»e  aocn-  case,  and  in  such  case  only,  if  acting 
rate  and  definite  statement.  See  Stack-  within  the  scope  of  his  powers,  is  he  per- 
pole  v.  Arnold,  11  Mass.  29;  Ttppets  y.  sonally  answerable/*  See  Draper  y. 
Walker,  4  Mass.  595;  Hastings  v.  Loy-  Mass.  Steam  Heating  Co.,  5  Allen,  ^38. 
ering,  2  Pick.  221;  Pentz  v.  Stanton,  But  where  one  makes  a  written  con- 
10  Wend.  271;  Dusenbuxy  v.  Ellis,  3  tract  intending  to  act  therein  as  agent 
John.  Cas.  70;  White  v.  Skinner,  13  of  another,  and  to  bind  his  principal,  it 
John.  307;  Mills  Y.  Hunt,  20  Wend,  is  necessary,  in  order  to  bind  the  princi* 
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f    It  is  not  necessary  that  the  agent  should  state  on  the  face  of 

pal,  that  it  should  appear  in  the  con-  y.  Magill,  2  CoDn.  680,  and  Ballou  t. 

tract  itself  that  he  acts  as  such  agent.  Talbot,  16  Mass.  461,  where  a  note  in 

Stackpoley.  Arnold,  11  Mass.  27  (prom-  the  usual  form  was  signed,  "  6.,  agent 

issory  notes);  Brown  y.  Parker,  7  Allen,  for  A.";  King  v.  Handy,  2  Bradwell,  212, 

837  (promissory  note).  where  an  order  was  signed  "  S.  W.  E. 

In  the  case  of  a  bill  or  note,  the  agent  for  A.  &  R.** 

must  either  sign  the  name  of  the  prind-  Roberts  v.  Button,  14  Yi  195,  where 

pal  to  the  bill,  or  it  must  appear  on  the  the  contract  commenced:    **  We,  the 

bill  itself,  in  some  way  or  another,  that  agents  of  the  Wallingford  Msadg.  Co., 

it  was  in  fact  done  for  him,  or  the  prin-  promise,'*  etc.,  and  was  signed  by  the 

cipal  will  not  be  bound.    The  particu-  defendants,  with  the  words,  "  agents  of 

lar  form  of  the  execution  is  not  material,  the  Wallingford  Manfg.  Co."  added  at 

if  it  be  substantially  done  in  the  name  the  right  of  their  signatures. 

of  the  principaL    Pentas  y.  Stanton,  10  Emerson  y.  Proy.  Hat  Manfg.  Co.,  12 

Wend.  271.    See,  also,  Sayage  y.  Riz,  Maes.  237,  and  Long  y.  Colbum,  11  id. 

9  N.  H.  263.  97,  where  a  note  in  the  usual  form  was 

The  whole  liability  must  be  made  out   signed,  "  Pro  W.  G. J.  S.  C."  See, 

on  the  instrument  itself.    Merchants*  also,  Campbell  y.  Baker,  2  Watts,  83. 

Bank  y.  Hayes,  7  Hun,  530.  Olcott  y.  LitUe,  9  N.  H.  259,  "  W.  S. 

In  Powers  y.  Briggs,  79  HI.  493,  the  for  himself  and  G.  L." 

rule  is  laid  down  that  where  the  names  Rice  y.  Goye,  22  Pick.  158,  where  the 

of  the  principal  and  agent  both  appear  note  was  signed,  '*  P.  &  J.  for  G.** 

upon  an  instrument,  it  will  be  held  to  Mann   y.    Chandler,    9    Mass.  335, 

be  the  biU  or  note  of  him  who  signs  it,  where  the  note  was  in  the  following 

unless  it  satisfactorily  appears  that  he  form:  "I,  the  subscriber,  treasurer  of 

signed  it  in  a  mere  ministerial  charac-  the  Dorchester  Turnpike  Corporation, 

ter,  intending  to  bind  another.  promise,**  etc.,  **G.  L.  C,  treasurer  of 

The  rule  that  an  attorney  or  agent  in  Dorchester  Turnpike  Corporation.** 

executing  an   instrument  or   written  Lacy  y.  Dubuque  Lumber  Co.,  43  la. 

agreement  for  his  principal,  must  sign  510,  where  the  note  purporting  to  haye 

his  name,  does  not  apply  to  instruments  been  made  in  the  defendant's  ofiBce, 

or  agreements  not  under  seal.    New  was  in  form:  '*  I  promise  to  pay,'*  etc., 

Eug.  Marine  Ins.  Co.  y.  De  Wolf,  8  and  signed  '*  H.  M.  Moore,  P.  D.  L. 

Pick.  56  (a  guaranty).  Co.** 

Li  Texas,  it  is  held  that  where  a  per-  Rath  bum  y.  Budlong,  15  John.  1, 

eon  acting  in  the  capacity  of  agent  or  where  a  note  in  the  form:  **  I  promise 

partner,  wiih  full  authority  from  his  to   pay,   etc.,    for  the  S.    C.  &   W. 

principal  or  copartners,  in  the  purchase  Manfg.    Co.,**    and  signed,    '*  S.  B., 

of  property,  giyes  a  note  or  other  obliga-  agent,*'  was  held  not  to  bind  the  sigent, 

tion  for  the  purchase  money  in  his  own  but  the  principal. 

name,  and  the  property  is  reoeiyed  for  Mott  y.  Hicks,  1  C!ow.  513,  whero  an 

the  benefit  of  all,  all  will  be  equally  indorsementof  a  promissory  note  by  the 

bound  as  makers   of   the   obligation,  payee,  who  was  known  to  be  an  agent, 

Seasnms  y.  Heniy,  38  Tex.  37.  thus,  "J.  H.,  agent,**  was  held  not  to 

In  the  following  cases,  the   agent  make  the  agent  i)er8onally  liable,  the 

being  duly  authorized  to  act,  the  prind-  indorsement  being  regarded  as  restrict- 

pal  was  held  bound  and  not  the  agent,  iye. 

Illley  T.  Spradley,  39  Ga.  35;  Hoyey  A  promisaoxy  note  in  which  no  prin- 


250  OF  THE  AUrnOSIlT  OONFEBBED.         [bOOK  H!  FT.  H. 

the  instrument  anj  words  to  the  effect  that  he  accepts  on  bdialf 

cipal  18  mentioned,  and  signed  "A.  B.,  Hooper,  5  Gray,  567;  Meicfaants*  Bank 

agent,**  binds  A.  B.  only.    Williams  t.  t.  Hayes,  7  Hnn^  590. 

Bobbins,  16  Gray,  77;  Bickford  t.  First  A  bill  of  exchange,  drawn  by  an  agent 

Nat  Bank,  42  111.  -238,  where  a  check  in  his  own  name,  does  not  bind  his  prin- 

was  signed  "R.  E.  B.,  agent;*'  Rand  cipal,  though  made  for  his  benefit,  and 

Y.  Hale,  3  W.  Va.  4d5,  where  a  bill  of  containing  a  direction  to  the  drawee  to 

exchange  was  signed  "  C.  F.  H.,  Pres't;*'  charge  the  amount  thereof  to  his  ac- 

Collins  T.  Backeye  State  Ins.  Co.,  17  connt     Bank  of  Br.  N.  America  t. 

Ohio  St.  215.  Hooper,  5  Gray,  567.    See,  also.  Tucker 

Parol  eyidence  is  inadmissible  in  snch  Manfg.  Go.  t.  Fairbanks,  98  Mass.  101; 

a  case  to  show  that  it  was  not  the  in-  Slawson  y.  Loring,  5  Allen,  340.            i 

tention  of  the  agent  to  make  himself  Where  the  note  ran  thus:  '^Forvaloe 

personally  liable.     Collins  y.  Buckeye  leoeiyed,  we,  the   subscribeis,  jointly 

State  Ins.  Co.,  supra;     Stackpole  r.  and  severally,  promise  to  pay  to  A.  or 

Arnold,    11  Mass.   27;    Sturdivant  y.  order,  for  the  Boston  Glass  Mannfao- 

HuU,  59  Me.  172;  Tucker  Manfg.  Co.  toiy,*'  etc.,  and  was  signed  by  K.,  treas- 

Y.  Fairbanks,  96  Mass.  101.  urer  of  the  corporation,  and  two  sure- 

Where,  howeyer,  it  is  doubtful  from  ties,  without  annexbg  to  their  names 

the  face  of  the  contract,  whether  it  was  any   words   designating  a  connection 

intended  to  operate  as  a  personal  en-  with  the  corporation,  it  was  held  that  it 

gagement  of  the  party  signing  it,  or  to  was  the  note  of  the  indiyidual  signen 

impose  an  obligation  upon  some  third  and  not  of  the  corporation.    Bradlee  y. 

person  as  his  principal,  parol  evidence  Boston  Glass  Manu&ctoiy,  16  Pick.  347. 

has  been   held  to  be  admissible  as  So,  in  Fiske  y.  Eldridge,  12  Gray, 

agamst  others  than  bona  fide  indorsees  474,  a  note  in  this  form :  *'  One  year 

of  negotiable  paper,  to  show  the  true  after  date  I  promise  to  pay  to  the  order 

character  of  the  transaction.  Mechanics'  of  myself,**  etc.,  signed  "J.  S.,  trustee 

Bank   y.    Bank  of    Washington,    5  of  Sulliyan  Railroad,**  and  indoEsed, 

Wheat  326;   Brockway  v.   Allen,   17  "J.  S.,  trustee,**  was  held  to  bind  J.  S. 

Wend.  40;  Lazarus  y.  Shearer,  2  Ala.  personally.    See,  also,  Hayerhill  Mai 

718.    See,  also,  Hood  y.  HaUenbeck,  7  F.  Ins.  Co.  y.  NewhaU,  1  Alley,  130; 

Hun,  362.  Barker y.  Mechanic  F.  Ins.  Co.,  3  Wend. 

Other  cases,  and  perhaps  the  weight  94;  Sturdiyant  y.  Hull,  59  Me.  172. 

of  authority,  hold  that  where  the  note  So,  in  Hills  y.  Bannister,  8  Cow.  31,  * 

or  bill  does  not  purport  to  be  the  note  a  note  signed  by  defendants,  with  the 

or  bill  of  tl^  princip«il,  and  contains  no  addition,  ''  Trustees  of  Union  ReUgioos 

other  expression  of  an  intention  to  bind  Society,  Phelps,'*  which  was  a  corpom- 

the  principal  than  may  be  deduced  from  tion,  was  held  to  bind  them  personally, 

the  mere  use  of  the  words  "  agent  for  See,  also.  Powers  y.  Briggs,  79  111.  493; 

A.'*  (the  principal),  after  the  signature  Burlingame  y.  Brewster,  id.  515.    See, 

of  the  agent,  the  agent  is  personally  howeyer,  Hood  y.  HaUenbeck,  7  Hun, 

liable  and  not  the  principal,  and  the  362,  where,  howeyer,  the  corporate  seal 

words  ''agent,**  etc,  are  mere  words  was  affixed. 

of  description.    De  Witt  y.  Walton,  9  So,  a  note  in  the  form:  "  I,  T.  F.,  aa 

N.  T.  571;  Tucker  Manfg.  Co.  y.  Fair-  guardian  of  £.  S.  H.,  promise,**  etc, 

banks,  98  Mass.  101  (a  bill  of  exchange);  and  signed  "T.  F.,  guardian,**  binds 

Slawson  y.  Loring,  5  Allen,  340  (a  bUl  T.  F.  personally.    Forster  y.  Fuller,  6 

of  exchange);  Bank  of  Br.  N.  Am,  y.  Mass.  58. 
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of  the  drawee  (J),  This  decision  considerably  limits  the  "  uni- 
versal rule"  mentioned  by  Lord  Elienborough  in  Leadbitter  v. 
Jp'arrow  {c)} 

The  drawee  of  a  bill  may  accept  it  by  the  hand  and  in  the  name 
of  his  agent  (<2). 

(b.)  If  the  bill  is  drawn  upon  an  agent  in  a  personal  character, 
he  will  be  liable  as  acceptor,  although  he  accepts  for  or  on  behalf 
of  his  principal  {e). 

This  rule  seems  to  be  the  result  of  the  operation  of  two  other 
rules,  the  first  being  that  no  one  can  be  liable  as  acceptor  but  the 
person  to  whom  the  bill  is  addressed,  unless  he  is  an  acceptor  for 
honour  (y);  the  second,  that  the  words  of  an  instrument  must 
not  be  construed  so  as  to  make  it  void,  if  they  will  reasonably 
bear  an  interpretation  making  it  valid  (^). 

So,  in  case  of  an  aoceptanoe  signed  Where  a  note  in  the  fonn:    "We 

"J.   T.,    administrator."      Tassey  v.  promise  to  pay,"  etc,  was  signed, '*W. 

Chaich,  4  W.  &  S.  346.  S.,  President  Blannerhasset  Oil  Co. ;  W. 

So,  a  promissory  note  indorsed  '*L.  H.H.,  Treasurer,"  the  signers  were  A^/cI 

R.,  receiver,"  binds   him   personaliy.  to  be  individually  liable.    Scott  v.  Ba- 

Towne  t.  Rice,  122  Mass.  67.  ker,  3  W.  Va.  285.    See,  also.  Mass  v. 

A  note  in  this  form:    '*  We,  the  pro-  Livingston,  4  N.  Y.  203;  post,  p.  186 

dential  committee  for  and  in  behalf  of  et  seq. 

the  Baptist  Church  in  Lee,"  etc.,  signed  (h)  Okell  v.  Charles,  34  L.  T.  Rep., 
by  the  makers  without  addition  to  their  N.  S.  822,  a  decision  upon  the  47th  sec- 
names,  binds  the  signers  personally,  tion  of  the  Companies  Act,  1862. 
Moeell  ▼.  Codding,  4  Allen,  403;  Fogg  (e)  5  M.  &  S.  345. 
T.  Virgin,  19  Me.  852.  And  in  Chick  v.  ^  The  case  of  Okell  v.  Charles,  referred 
Trevitt,  20  Me.  462,  and  Powers  v.  to  in  the  text,  was  decided  under  sec. 
Briggs,  79  HI.  493,  the  signers  were  47  of  the  Companies  Act  of  1862,  which 
held  peraonally  liable  though  they  added  enacts  that  *'  a  promissory  note  or  bill 
the  word  "trustees*'  after  their  signa-  of  exchange  shall  be  deemed  to  have 
tores.  See,  also,  Brigham  v.  Stewart,  been  made,  accepted,  or  indorsed  on 
18  Minn.  106.  See,  however,  Bellinger  behalf  of  any  company  under  this  act, 
T.  Bentley,  4  Thomp.  &  C.  71;  S.  C.  1  if  made,  accepted,  or  indorsed  in  the 
Hnn,  562.  name  of  the  company  by  any  person 

But  where  the  words  are:     "We,  acting  under  the  authority  of  the  com- 
as trustees,  etc,   promise,'*  etc.,  the  x>any,  or  if  made,  accepted,  or  indorsed 
case  is  different,  and  there  is  no  per-  by  or  in  behalf  or  on  account  of  the 
Banal  liability.    Leach  v.  Blow,  16  Miss,  company,  by  any  person  acting  under 
221;  Bariow  v.  Cong.  Society,  8  Allen,  the  authority  of  the  company." 
460;  Blanchaid  v.  Eaull,  44  Cal.  440.  (d)  Lindus  v.  Bradwell,  infra. 
Nor  was  there  any  personal  liabiHIy  {e)  Thomas  v.  Bishop,  2  Str.  955; 
when  the  signers  promised  "in  behalf  "  Nichols  v.  Diamond,  9  Ex.  154;  Mare 
of  a  certain  school  district,  adding  the  t.  Charles,  5  £.  &  B.  978. 
word  "  committee, "  after  their  signa-  (/)  Polhill  v.  Walter,  SB.&  Aid.  164. 
tores.    Andrews  v.  Estes,  11  Me.  267.  (g)  Mare  v.  Charles,  supra. 
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(c)  If  a  bill  is  drawn  by  an  agent  in  his  personal  character,  he 
will  be  personally  liable  as  drawer  (A).^  It  is  donbtfal  whether 
the  principle  of  OkeU  v.  Charles  (t)  could  be  applied  to  the  case 
of  a  drawer  of  a  bilL  The  tendency  of  the  Court  of  Appeal  has 
certainly  been  not  to  increase  the  stringency  of  the  rule  that  parol 
evidence  cannot  be  given  dehors  the  instrument 

(d.)  If  a  bill  is  drawn  upon  several,  one  of  whom  accepts,  he 
is  liable  as  acceptor  (J).    So,  if  more  accept,  they  are  liable  {k). 

(e.)  The   debt  of    a  third    person   is  a  good    consideration, 
for  which  a  man  may  bind  himself  by  giving  a  bill  of  ex- 
change (l\ 
[178*]      *This  branch  of  law  may  be  illustrated  by  a  reference 
to  the  following  cases: 

In  Thomas  v.  Bishop  (2),  1734^  a  bill  was  drawn  and  accepted 
in  the  following  terms: 

^Pay  to  J.  S.  or  order  ,  value  received  of  him,  and  place 

the  same  to  the  account  of  the  York  Building  Company,  as  per 
advice  from  Charles  Mildmay. 

^<  To  Mr.  Humphrey  Bishop,  cashier  of  the  York  Building 

Company. 

"  Accepted  per  H.  Bishop." 

At  the  trial  it  was  proved  that  the  letter  of  advice  was  ad- 
dressed to  the  company,  and  that  the  defendaut  was  ordered  to 
accept  the  bill.  A  verdict  was  entered  for  the  plainti&,  and  the 
court  refused  to  grant  a  new  trial,  holding  that  the  defendant  was 
personally  liable,  because  the  bill  on  the  face  of  it  imported  to  be 
drawn  upon  him,  and  was  accepted  by  him  generally. 

In  LeadhitteT  y.  Farrow  (^),  1816,  the  plaintiff  had  sent  502. 
to  the  defendant,  the  agent  of  a  county  bank,  in  order  to  procure 
a  bill  of  exchange.    A  bill  in  the  following  form  was  returned: 

^^  Forty  days  after  date  pay  to  the  order  of  Mr.  Thos.  Leadbitter 

(A)  Leadbitter  v.  Fanow,  5  M.  &  S.  but  an  agent    Newhall  v.  Donlap,  14 

d45.  Me.  180. 

^  If  one  drawB  a  bill  in  his  own  name,       (t)  Snpra. 
"without  statingf  that  he  acts  as  agent,        (i)  Owen  v.  Yan  Uster,  infta. 
nnlefls  when  acting  for  the  goyemment,       (Jk)  Bult  v.  Monrell,  infra, 
he  18  penonaily  liable,  although  he  may       (Q  Popplewell  t.  Wilson,  infra, 
direct  it  to  be  paid  out  of  a  particular       (2)  2  Str.  955. 
fund,  and  although  the  person  in  whose       (m)  5  M.  &  8.  345. 
iavor  it  is  drawn,  knows  the  drawer  was 
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fifty  pounds,  value  received,  which  place  to  the  account  of  the 
Durham  Bank,  as  advised. 

"  Messrs.  Wetherall  and  Co.,  bankers,  London. 

(Signed)        "  Chmstb.  Fabrow.'' 

At  the  trial  a  verdict  was  entered  for  the  plaintiff,  subject  to 
tlie  opinion  of  the  court  upon  a  special  case.  The  liability  of  the 
defendant  was  urged  upon  the  ground  that  as  there  was  nothing 
on  the  face  of  the  bill  to  show  that  it  was  drawn  by  him  as  au 
agent,  this  fact  could  not  be  shown  by  parol  evidence  ddiors  the 
instrument.    Judgment  was  entered  for  the  plaintiff.  * 

^^  Is  it  not  an  universal  rule,"  said  Lord  Ellenborough,  ^^  that  a 
man  who  puts  his  name  to  a  bill  of  exchange  makes  himself  per- 
sonally liable,  unless  he  states  upon  the  face  of  the  bill  that  he 
subscribes  it  for  another,  or  by  procuration  of  another,  which  are 
words  of  exclusion?  Unless  he  says  plainly,  ^I  am  the  mere 
scribe,'  he  becomes  liable."  The  question  whether  an  action  would 
or  would  not  lie  against  the  Durham  Bank  was  considered 
^immaterial;  nor  do  the  words  indicating  the  account  to  [179*] 
whicb  the  amount  of  the  bill  was  to  be  placed  affect  the 
legal  obligation  of  the  promissor  {n). 

It  is  laid  down  generally  in  Polhill  v.  Walter  (o),  "that  no  one 
can  be  liable  as  acceptor  but  the  person  to  whom  the  bill  is  ad- 
dressed, unless  he  be  an  acceptor  for  honour."  In  Davis  v. 
Clarke  (jp)  one  John  Hart  drew  a  bill  payable  to  himself  or  order, 
addressed  to  John  H!art  The  defendant  wrote  across  it:  "  Ac- 
cepted, H.  J.  Clarke,"  and  the  court  held  that  Clarke  could  not  be 
sued  as  acceptor. 

In  Zdndus  v.  Bradwell  {q\  1848,  a  bill  addressed  to  the  de- 
fendant by  the  name  of  "William  Bradwell"  was  accepted  by 
his  wife  by  writing  across  it  her  own  name,  Mary  Bradwell. 
There  was  no  evidence  of  any  express  authority  in  the  wife  so  to 
accept  the  bill.  But  after  it  became  due  it  was  presented  to  the 
husband.  He  then  said  he  knew  all  about  it,  and  would  pay  it 
very  shortly.    The  husband  was  held  liable  as  acceptor.^ 

(»)  Per  Kelly,  C.  B.,  in  Alexander  v.  *  See,  however,  Minord  v.  Mead,  7 

Sizer,  L.  Rep.,  4  Ex.  105.  Wend.  68,  where  it  was  held  that  aa- 

(d)  3  B.  &  Ad.  114.  thority  by  a  husband  to  his  wife  to  give 

(p)  ^  Q-  B.  16.  ootes,  would  not  sulgect  him  to  the  pay- 

(q)  5  C.  B.  583;  17  L.  J.,  C.  P.  12;  meat  of  a  note  given  by  the  wife  in  her 

12  Jur.  230.  own  name,  without  reference  in  the 
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Mr.  Justice  Manle  observed:  ^  It  is  said  that  a  drawee  cannot 
bind  himself  otherwise  than  by  writing  his  name  on  the  bilL 
But  suppose  the  drawee  with  his  own  hand  accepts  the  bill  bj 
writing  another  name  across  it,  will  he  not  be  liable?  Here  the 
defendant  has,  by  the  hand  of  his  wife,  written  ^  Mary  Brad  well' 
on  the  bill.  If  he  had  done  that  with  his  own  hand,  it  clearly 
would  Iiave  been  his  own  acceptance.  .  •  .  Nobody  but  the 
defendant  could  accept  this  bill  so  as  to  charge  him,  but  he  has 
accepted  it  by  the  hand  and  in  the  name  of  his  wife,  and  that  I 
think  is  a  sufficient  acceptance  to  bind  him."  The  other  judges 
concurred. 

The  authority  relied  upon  by  the  court  was  the  case  of  Cotes  v. 
Davis  (r),  where  Lord  EUenborough  held  that  the  court  might 
presume  that  a  husband  had  authorized  his  wife  to  indorse  notes 
in  the  name  by  which  she  hereelf  passed  in  the  world.  The  hus- 
band was  estopped  from  contesting  her  authority  («). 

Where  a  bill  drawn  on  a  firm  is  accepted  by  one  partner,  eitlier 
the  acceptor  or  the  firm  may  be  sued  (t).  Care  must,  how- 
ever, be  exercised  in  distinguishing  between  incorporated 
[180*]  *companies  and  partnerships.  The  above  rule  is  true  only 
of  the  latter. 

Owen  V.  Van  Uster  {u\  1850,  was  an  action  by  the  drawer 
against  defendant  as  acceptor.  A  bill  was  addressed  to  the  AUty- 
Crib  Mining  Co.,  and  accepted  by  the  defendant,  as  follows:  ^Per 
proc.  The  AUty-Crib  Mining  Co.  "W.  T.  Van  Uster,  London 
Manager."  At  the  trial,  proof  was  given  that  four  persons,  one 
of  whom  was  the  defendant,  had  agreed  to  work  a  mine  under  the 
name  of  the  above  company,  and  had  for  some  time  worked  it 
accordingly,  and  that  the  bill  in  question  had  been  accepted  by 
the  defendant  without  the  authority  of  his  co-partners.  The  court 
held  upon  motion  for  a  new  trial  that  the  defendant  was  liable  as 
acceptor.  In  the  argument  for  the  defendant  reliance  was  chiefly 
placed  upon  the  law  merchant,  which  required  identity  in  drawee 

body  of  the  note,  or  in  the  signature,  to       (r)  1  Gamp.  485. 

the  husband;  and  that  a  note,  to  be       (s)  See,  too,  Preetwick  v.  Manhallt 

binding  in  soch  case,  must  purport  on  7  Bing.  565;  Prince  v.  Brunatte,  1  Scotti 

its  face  to  have  been  given  by  the  wife  342. 

as  the  agent,  or  on  behalf  of  the  hua-       (t)  Mason  v.  Rumsey,  1  Camp.  384. 

band.  (m)  10  C.  B.  318;  20  L.  J.,  C.  P.  6L 
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and  acceptor.  "  An  acceptance  by  one,"  said  Manle,  J.,  "  of  a  bill 
of  exchange  addressed  to  four,  renders  the  actual  acceptor  person- 
ally liable.  .  .  When  the  bill  is  offered  for  acceptance,  it  is  an 
inchoate  contract.  If  the  bill  is  addressed  to  four,  and  one  con- 
tracts,  why  should  he  not  be  liable?"  The  reporters  sum  np  the 
principles  laid  down  by  Beawes  and  Molloy  in  a  note  at  the  end 
of  the  case.  Beawes  impliedly,  and  Molloy  expressly,  draw  the 
distinction  between  an  acceptance  by  one  of  two  joint  drawees 
who  are  partners,  and  an  acceptance  by  one  of  two  joint  drawees 
who  are  not  partners.  In  the  former  case,  there  being  an  implied 
authority  arising  ont  of  the  partnership  relation,  an  acceptance  by 
one  is  the  acceptance  of  both;  in  the  latter  case,  an  acceptance  by 
one  would  be  void  as  against  the  drawer,  and  against  all  indorsers 
preceding  the  party  who  obtained  and  acquiesced  in  the  defective 
acceptance. 

Halford  v.  Cameron  CoalhrooJc^  (&c.  Company  {x\  1851,  was  a 
decision  upon  7  &  8  Vict  c.  110,  s.  45,  which  provides,  "  If  a 
bill  of  exchange  drawn  upon  a  joint-stock  company,  regulated  by 
that  act,  be  accepted  by  two  of  the  directors,  the  acceptance  is 
void  as  against  the  company,  if  not  "  expressed  ...  to  be 
accepted  "  by  such  directors  "  on  behalf  of  such  company,"  though 
the  clause  does  not  contain  any  words  of  nullification. 

A  bill  was  directed  to  the  company  by  their  corporate  name, 
and  sealed  with  the  corporate  seal,  which  had  the  name  of  the 
company  circumscribed.  It  was  accepted  by  two  persons 
♦describing  themselves  "directors  of  the  0.  C.  &c  Co.,  [181*] 
appointed  to  accept  this  bill."  The  acceptance  was  coun- 
tersigned by  the  company's  secretary.  As&umpsit  on  the  bill  was 
brought  against  the  company.  Verdict  having  been  entered  for 
the  plaintiff,  the  court,  after  deliberation,  refused  to  set  it  aside. 

Having  referred  to  the  words  of  the  above  section,  Lord  Camp- 
bell, who  delivered  the  judgment  of  the  court,  went  on  to  say: 
"We  think  there  is  no  necessity  for  the  very  words  and  syllables 
here  mentioned  to  be  written  by  the  two  directors  on  the  face  of 
the  bill.  .  ,  .  The  bill  is  drawn  on  the  company  by  its  corporate 
name;  it  is  sealed  with  the  corporate  seal,  Having  the  corporate 
name  of  the  company  circumscribed,  and  it  is  countersigned  by 
tlie  secretary  of  the  company,  who  so  describes  himself.    Then 

(x)  16  Q.  B.  442;  20  L.  J.,  Q.  B.  160. 
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the  two  directors  write  npon  the  bill  'accepted,'  sign  their  names 
under  that  word,  and  add  the  above  Btatement"  These  circum- 
stances  were  held  snfiScient  to  indicate  that  the  bill  was  accepted 
bj  them  on  behalf  of  the  company. 

Nichols  V.  Diamond  (y)«  1853,  was  an  action  npon  two  bills  of 
exchange  drawn  by  the  plaintiff  npon  the  defendant  and  accepted 
by  him.  The  bills  were  addressed  to  "  J.  D.,  Purser,  West  Downs 
Mining  Company,"  and  accepted  in  the  following  form:  "J.  D., 
accepted,  per  proc.  West  Downs  Mining  Company."  The  defend- 
ant was  a  shareholder  in  the  company.  It  was  incorporated.  The 
conrt  refused  to  grant  a  rule  to  set  aside  the  verdict,  which  had 
been  entered  for  the  plaintiff.  '^The  bills,"  observed  Alderson, 
B.,  "are  drawn  npon  the  defendant  in  his  personal  character,  and 
he  choses  to  accept  them  for  himself  and  others.  He  had  no  right 
to  accept  them  for  the  other  persons;  but  it  is  not  less  a  good 
acceptance  as  against  him,  because  he  happens  to  do  something, 
in  addition  to  accepting  the  bills  for  himself,  which  he  had  no 
right  to  do." 

To  the  argument  that  the  defendant  by  his  acceptance  shows 
that  he  did  not  intend  to  bind  himself  personally,  Parke,  B.,  re- 
plied: "The  legal  effect  of  this  acceptance  is  that  the  defendant 
accepts  the  bills  in  his  own  right  as  principal,  and  as  agent  for  all 
the  other  members  of  the  firm.  If  the  firm  consists  of  several 
other  members,  they  would  not  be  bound,  for  nothing  is  more 
clear  as  a  general  rule  than  this,  that  no  person  but  the  drawee  of 
a  bill  is  bound  by  the  acceptance,  and  here  the  rest  of  the  com- 
pany are  not  drawees." 
[182*]  ^Mare  v.  Charles  (s),  1856,  was  an  action  against  the 
defendants  as  acceptors  of  three  bills;  one  was  in  the  fol- 
lowing form: 

"  Three  months  after  date  pay  to  our  order  in  London  the  sura 
of  one  hundred  and  two  pounds  and  sixpence  value  received  in 
machinery  supplied  the  adventurers,  etc. 

"  To  Mr.  W.  Charles.  J.  E.  Mabk  &  Co." 

"  Accepted  for  the  company.    Payable  at  the  Union  Bank. 

"  Wm.  Charles,  Purser." 
The  two  other  bills  were  in  a  similar  form.    At  the  trial,  Mr. 
Justice  Crompton  directed  a  verdict  for  the  plaintiffs,  with  liberty 

(y)  9  Ex.  154;  23L.  J.,  Ex.  1.  W  5  E.  &  B.  978;  25  L.  J.,  Q.  B.  119. 
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to  move  to  enter  a  nonsnit.  Rule  discharged.  Lord  Campbell 
said:  ^^The  bill  Is  drawn  on  the  defendant  as  an  individual.  .  .  . 
If  the  words  of  an  instrament  will  reasonably  bear  an  interpreta- 
tion making  it  valid,  we  mnst  not  construe  them  so  as  to  make  it 
void:  ^JBenigTMB  faciendcB  aunt  mterpretationesy  vi  res  magis 
valeat  qua/m  perea/ty  et  verba  interUioney  non  e  contrd  debeni  in- 
gervireJ*  If  a  bill  be  drawn  on  me  I  must  accept  it  so  as  to  make 
myself  personally  liable  or  not  at  all:  for  no  one  but  the  drawee 
can  accept  I  think,  therefore,  that  when  a  drawee  accepts  a  bill, 
unless  there  be  on  the  face  of  the  bill  a  distinct  disclaimer  of  per- 
sonal liability,  he  must  be  taken  to  accept  personally.  In  the 
present  case  the  acceptance  is  not  per  proc.  the  company.  If  it 
were,  perhaps  that  might  have  some  weight,  as  amounting  to  such 
an  absolute  disclaimer  of  personal  liability.  It  appears  on  the 
face  of  the  bill  that  it  is  drawn  on  account  of  a  debt  of  the  com- 
pany; it  is  very  likely  that  the  drawee  accepted  on  account  of  the 
company,  and  on  an  engagement  from  them  that  they  would  keep 
him  in  funds  to  meet  the  bills.  In  that  case  he  may  well  be  said 
to  accept  for  the  company;  but  then  it  is  an  acceptance  making 
himself  personally  liable." 

In  BtUt  V.  MorreU  (a),  a  bill  was  drawn  on  "  the  directors  of 
the  Imperial  Salt  and  Alkali  Company,"  and  accepted  by  three  of 
them.  Above  their  acceptance  one  of  the  defendants,  who  was  a 
shareholder,  signed  his  name  "Richard  Parker,  manager."  The 
jury  found  that  Richard  Parker,  as  a  manager,  was  not  an  acceptor; 
and  it  was  held  that  he  was  not  liable.  It  will  be  observed, 
however,  that  the  bill  was  addressed  solely  to  the  directors 
of  the  company,  and  that  therefore  the  only  drawees  were  the 
directors. 

*I£a6ter  v.  Mamas  (J),  1776,  was  an  action  against  the  [183*] 
acceptor  of  an  alleged  bill  of  exchange.    W.,  a  merchant, 
employed  the  defendant  as  his  agent  to  consign  goods  to  different 
places  for  sale.    W.  drew  on  the  defendant  a  bill  in  the  following 
form: 

"  Pay  to  Messrs.  Mabier,  or  order  out  of  the  produce  of 

goods  you  have  of  mine.  "William  "Watts. 

^  To  Mr.  Moses  Massias." 

(a)  12  A.  &  E.  745.  (h)  2  W.  BL  1072. 
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The  defendant  wrote  nnderneatli  this  bill :  ^^  I  agree  to  oontorm 
to  this  order.  —  Hoses  Massias." 

At  the  tri&I  evidence  was  given  that  at  the  time  of  the  acoept- 
anoe  a  balance  far  in  excess  of  the  bill  was  dne  to  the  defendant 
from  his  principal.  A  verdict,  however,  was  entered  for  the  plaint- 
iff, and  a  new  trial  refused  on  the  ground  that  the  defendant  had 
accepted  generally,  and  not  specially,  as  he  should  have  done  had 
he  meant  to  reserve  his  own  balance. 

There  can  be  no  doubt  that  the  above  instrument  is  not  a  valid 
bill  of  exchange,  since  it  is  made  out  of  a  particular  fund  (c). 

Lord  EUenborough  says,  in  Emly  v.  Zye  {d)j  1812,  "  unques- 
tionably on  a  bill  of  exchange,  drawn  by  one  only,  it  cannot  be 
allowed  to  supply  by  intendment  the  names  of  others  in  order  to 
char^^e  them.^ 

In  Sawerby  v.  Butcher  (e\  1834,  a  bill  was  drawn  on  the  con- 
signees of  a  cargo  of  coals,  shipped  by  the  broker,  who  had  ef- 
fected the  purchase  at  Newcastle.  That  bill  was  returned  to  the 
payees,  the  coal  owners,  unaccepted,  on  account  of  the  date  being 
too  short  The  payees  prepared  anodier  bill  at  a  longer  date. 
They  did  so,  and  sent  it  to  the  counting-house  of  the  broker  for 
his  signature.  Meantime  he  had  left  the  place  in  pecuniary  diffi- 
culties, and  his  brother,  the  defendant,  had  come  to  the  counting- 
house  to  investigate  his  affairs.  The  defendant,  in  the  absence  of 
his  brother,  and  at  the  request  and  for  the  convenience  of  the 
plaintiffs,  signed  the  bill  as  drawn  without  qualification  of  his  lia- 
bility. At  the  trial  Lord  Lyndhurst,  C.  B.,  refused  to  nonsuit  the 
plaii^ff,  but  gave  leave  to  move  to  enter  a  nonsuit  The  rule  was 
afterwards  discharged. 

Bayley,  B.,  thought  '^  there  was  in  this  case  no  question  for  the 
jury  whether  value  had  passed  from  the  plaintiff  to  the  defend- 
ant for  die  bill  ....  we  cannot  say  there  was  no  con- 
[184*]  *sideration  for  so  signing  it  If  drawn  to  accommodate 
any  person,  it  was  drawn  not  for  tlie  accommodation  of 
the  plaintiff,  but  of  Rt  Butcher.  The  plaintiffs  had  supplied  goods 
consigned  to  D.  and  Co.,  for  which  B.  Batcher  was  liable,  and  for 
which  he  drew  a  bill  on  the  consignees  which  made  him  respon* 
Bible  as  drawer,  if  they  did  not  pay.    The  bill  was  returned  un« 

(c)  Dankes  v.  Deloraine,  2  W.  Bl.       W  15  East,  7. 
1782;  and  aee  Byles  on  Bills,  p.  97.  («)  4  Tyr.  320.  N 
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accepted;  the  plaintiffs  then  had  a  right  to  ene  R  Batcher  for 
not  procuring  D.'s  acceptance,  or  to  have  a  new  bill  from  him. 

They  elected  a  new  bill  at  a  longer  date On  application 

at  Kt.  B.'b  connting-honse,  thej  saw  the  defendant,  and  on  his 
stating  his  brother  B.'s  absence,  requested  him  to  sign  the  bill  as 
drawer.  It  was  then  in  his  discretion  to  sign  the  bill  or  not,  and 
if  he  signed  it,  he  might  state  on  the  face  of  it  that  he  did  so  as 
agent  for  Bt  B.,  or  have  signed  it  by  procuration  B.  B.,  John 
Butcher.  ...  It  is  no  answer  to  say  that  he  had  no  considera- 
tion for  binding  himself  personally,  if  he  has  professed  to  do  so." 
The  debt  of  a  third  person  is  a  good  consideration  for  which  a 
man  may  bind  himself  by  giving  a  bill  of  exchange  (j^). 

Though  an  acceptor  may  purport  to  accept  in  some  manner 
limiting  his  personal  liability,  he  1)ecomes  liable  personally  upon 
his  acceptance.  He  cannot  vary  or  limit  his  liability  on  the  con* 
tract;  by  his  acceptance  of  the  bill  which  is  addressed  to  him,  it 
becomes  his  contract,  and  words  of  mere  description  or  qualifica- 
tion are  not  enough,  according  to  the  uf^a^^  of  merchants,  to  ex- 
onerate him.  Bills  of  exchange  arp  iU  drawn  on  the  intended 
acceptor  in  a  personal  character'  ^ud  if  he  accept  diem  he  must 
be  held  to  have  done  so  in  that  cbai-acter,  and  will  be  held  liable, 
no  matter  what  wordb  of  mere  description  are  added  to  his 
same  (g). 

'  In  He  Fevre  v.  IXoyd  (A),  1814,  the  Court  of  Common  Pleas 
decided  that  if  a  broker  draws  in  favour  of  his  principal  upon 
the  bnyer  of  goods  which  he  has  sold  for  his  principal,  to  whom 
he  indorses  the  bill,  he  is  liable  as  a  drawer  to  such  indorsee.  The 
defence  set  up  was  that  the  agent  having  drawn  the  bill  only  as 
agent  without  any  consideration  for  so  doing,  was  not  liable.  The 
court,  however,  thought  that  the  broker  by  giving  this 
bill  put  an  end  to  all  doubt  as  to  the  buyer's  re*sponsibility,  [185*] 
and  caused  his  principal  to  dismiss  all  concern  about  the 
solvency  of  the  purchaser. 

In  Teague  v.  Hvhhard  (t),  a  member  of  a  Cornish  Tin  Smelting 
Company  was  employed  by  the  company  as  their  agent  to  sell 
goods,  receiving  a  commission  for  his  trouble.    W.  having  sold 

'     (/}  PoppleweU  y.  Wilson,  Stra.  264.       (h)  5  Taani  749. 
ig)  Per  Kelly,  C.  B.,  in  Alexander  y.       (i)  8  B.  &  C.  345. 
Sizer,  infra. 
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goods  on  account  of  the  company,  drew  on  the  purchaser  a  bill  of 
exchange,  payable  to  his  (the  drawer's)  own  order,  and  after  it  had 
been  accepted  indorsed  it  to  the  actuary  of  the  company,  and  the 
latter  indorsed  it  to  another  member,  who  was  the  managing 
director,  and  who  purchased  goods  for  the  company;  the  company 
being  then  indebted  to  him  in  a  larger  amount  than  the  sum  men- 
tioned in  the  bilL  The  acceptor  having  become  insolvent  before 
the  bill  became  due,  the  drawer  received  from  him  10s.  in  the 
pound  upon  the  amount  of  the  bill  by  way  of  composition,  and  the 
court  held  that  the  indorsee,  being  a  member  of  the  company, 
could  not  sue  the  drawer  of  the  bill,  inasmuch  as  it  was  drawn  by 
the  latter  on  account  of  the  company;  and  that  he  could  not 
recover  the  sum  received  by  the  drawer  on  the  bill,  because  that 
money  must  be  taken  to  have  been  received  by  him  in  his  char* 
acter  of  a  member  of  the  company,  and  not  on  his  own  account 

In  Okell  V.  Charles  (A;),  1876,  an  action  was  brought  against  two 
directors  upon  the  following  bill: 

"  Pay  to  my  order  the  sum  of  ,  for  value  received. 

"Thoicas  Toimo. 
^  To  the  Great  Snowdon  Mountain  Copper  Mining  Company 

(Limited),  Lombard  Street. 
^  Accepted,  payable  at  Messrs.  Barclay,  Bevan  &  Co. 

"J.  MacDonald,  )  Directors  of  the 
« EoB.  Charles,  )   Great,  Ac.  Co. 
"D.  B.  Crosbie,  Secretary." 
The  plaintiff  was  nonsuited  at  the  trial.    The  Common  Pleas 
discharged  a  rule  obtained  pursuant  to  leave  reserved  to  enter  a 
verdict  for  the  plaintiff  on  the  ground  that  the  directors  were  not 
drawees. 

In  the  Court  of  Appeal  the  case  turned  entirely  upon  the  con- 
struction of  the  47th  section  of  the  Companies  Act,  1862,  which 
enacts  that  ^^  a  promissory  note  or  bill  of  exchange  shall  be  deemed 
to  have  been  made,  accepted,  or  indorsed  in  the  name  of  the 
company  by  any  person  acting  under  the  authority  of  the 
[186*]  *company;  or  if  made,  accepted,  or  indorsed  by  or  on  be- 
half, or  on  account  of  the  company,  by  any  person  acting 
under  the  authority  of  the  company."  It  was  admitted  as  a  mat- 
ter of  fact  that  the  directors  had  authority  to  accept  the  bilL 

[k)  34  L.  T.  Rep.,  N.  S.  822. 
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**In  the  46th  section  of  the  prior  act'*  (Z),  said  the  Master  of 
the  Bolls,  ^^  it  is  required  not  only  that  bills  shall  be  accepted  on 
behalf  of  the  company,  but  also  that  it  shall  be  by  such  directors 
expressed  to  be  made  or  accepted  by  them  on  behalf  of  the  com- 
pany. But  these  words  are  left  out  in  the  later  act;  in  other 
words,  they  are  repealed."  To  the  same  effect  were  the  remarks 
of  Chief  Baron  Kelly.  "  No  terms  need  appear  on  the  face  of 
the  acceptances  implying  that  it  is  on  behalf  or  by  authority  of 
the  company.  The  bill  shall  bind  the  company  if  made  by  its 
authority  or  on  its  behalf."  In  other  words,  no  statement  of 
agency  need  appear  on  the  face  of  the  bill.  The  question  is 
authority  or  no  authority,  and  the  fact  may  be  proved  by  evidence 
dehors  the  instrument.  Eeferring  evidently  to  an  argument  based 
on  Dvtton  v.  Marsh  {m\  it  was  observed  by  Chief  Baron  Kelly, 
^^  A  promissory  note  is  a  totally  different  thing  from  an  accept- 
ance of  a  bill  of  exchange."  The  latter  incorporates  in  the  ac- 
ceptance the  person  on  whom  the  bill  is  drawn.  The  appeal  was 
dismissed. 

Sect.  2. — Promissory  Notes. 

Summa/ry  of  Hides.']  —  (a.)  Where  a  person  promises  and  signs 
in  the  character  of  agent  he  will  not  be  personally  liable,  nor 
where  the  agent  uses  words  importing  agency  in  the  signature 
only,  and  not  in  the  body  of  the  instrument,  will  he  be  held  to  be  a 
party  to  the  contract  (n).  Care  must  be  taken  to  distinguish  be- 
tween words  descriptive  of  the  agent's  office  or  employment,  and 
words  importing  agency.  The  former  have  no  influence  upon  the 
contract,  whereas  the  latter  indicate  that  the  agent  is  no  party  {oy 

(b.)  As  a  general  rule,  an  agent  who  makes  a  note  cannot 
relieve  himself  of  liability  unless  the  fact  that  he  made  it  as  agent 
appears  on  the  face  of  the  instrument    This  doctrine, 
♦however,  would  probably  be  qualified  in  accordance  with  a  [187*[ 
decision  of  the  Court  t)f  Exchequer  in  1861  (^),  in  which 

(0  7  &  8  ^ct  c.  110.  (o)  See  Dutton  v.  Maish,  L.  R.,  6  Q. 

(m)  L.  B.,  6  Q.  B.  36;  24  L.  T.  Rep.,  B.  861;  and  cases  infra. 

N.  8. 470;  40  L.  J.,  Q.  B.  175.  *  See  the  cases  collected  ante,  p.  177, 

in)  Alexander  ▼.  Sizer,  L.  Rep.,  4  Ex.  note. 

105;  Ex  parte  Buckley,  14  M.  &  W.  (p)  Wake  v.  Harrop,  30  L.  J.,  Ex. 

469,  overruling  Hall  v.  Smith,  1  B.  &  273. 
C.  407. 
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that  cotirt  decided  that  where  a  defendant  on  the  &ce  of  a  writ- 
ten agreement  had  contracted  as  a  principal,  it  was  competent  to 
him  to  show  that  in  fact  he  signed  as  agent  for  a  third  partj,  and 
that  the  plaintiffs  verbally  agreed  that  he  should  not  be  responsi- 
ble as  principal.^ 

(c)  Confusion  has  sometimes  been  introduced  into  arguments 
owing  to  a  mistaken  identification  of  the  principles  applicable  to 

'  In  Mott  y.  Hicks,  1  Cow.  513,  an  in-  withoat  qnalificaiion,  was  held  liable  to 
doraement  of  a  promissory  note  by  the  his  principal  on  his  indorsement,  how- 
payee  (who  was  known  to  be  an  agent),  ever  small  his  commission  upon  the 
thus,  *' J.  H.,  agent,'*  was  held  not  to  purchase  might  be. 
make  J.  H.  personally  liable,  it  being  In  Sharp  y.  Emmet,  and  Byen  y. 
regarded  as  analogous  to  a  special  Harris,  infra,  the  rule  is  stated  to  be, 
indorsement,  decUuing  that  the  note  that "  the  indorsement  of  the  factor 
should  be  at  the  risk  of  the  indorsee,  must  be  construed  by  the  drcnmstaDces 
But  in  Towne  y.  Rice,  122  Mass.  67,  the  under  which  it  is  made;  and  unless 
indorsement,  "  L.  B.,  receiyer,*'  was  there  be  something  to  show  that  in  in- 
held  to  bind  L.  R.  personally.  dorsing  he  intended  to  render  himsdf 

As  between  principal  and  agent,  the  personally  liable,  or  that  he  was  boond 

indorsement  by  the  agent  of  a  bill  or  to  do  so,  it  ought  not  to  be  so  in- 

note  by  the  agent,  without  restriction,  tended." 

imports  a  prima  facie  Uabiliiy  on  the  The  drawer  of  a  bill  of  exchange 

part  of  the  agent.    But  he  is  entitled  may  rebut  the  presumption  of  his  lia- 

to  show  as  matter  of  defence  that  it  was  bility,  in  case  of  nonpayment  by  the 

not  the  intention  that  he  should  be  per-  drawee,  by  proying  that  between  the 

sonally  charged  by  lus  indorsement,  payee  and  himself  there  was  no  oonsid- 

and  if  there  was  no  intention  to  create  eration,  or  that  it  was  the  general  on* 

a  personal  liability,  none  should  exist  derstanding  that  he   was  merely  an 

as  between  himself  and  his  principaL  agent,  and  not  to  be  held  respousible; 

Lewis  y.  Brehme,  83  Md.  412.     See,  but  he  is  not  bound  to  show  a  special 

also,  Castrique  y.  Buttigie^,  10  Moore  agreement  to  exonerate  him.    Miles  y. 

P.  C.  C.  94;  Newhall  y.  Dunlap,  14  O^Hara,  1  S.  &  R.  d2.    See,  also.  Id- 

Me.  180.  hgan  y.  I^yle,  24  La.  Ann.  144;  Byers 

Whether  such  intention  exists  or  not,  y.  Harris,  infra, 

will  in  all  cases  depend  upon  the  dr-  In  Sharp  y.  Emmet,  5  Whart  288, 

cumstancesof  the  transaction;  but  it  is  and  Byers  y.  Harris,  9  Heisk.  652,  it 

said  that  thedrcnmstances  must  be  dear  was  held  that  a  fadior  who  remits  a  biU 

and  strong  to  remoye  the  presumption  to  his  prindpal  in  payment  for  goods 

which  arises  from  the   indorsement,  sold  on  his  account  and  indorses  the 

Lewis  y.  Brehme,  supra.    See  Castrique  bill,  does  not  thereby  become  personallir 

y.     Buttigieg,    10   Moore  P.    C.   C.  liable  to  his  prindpal,  if  he  leoeiyes  no 

94,  commenting  on  Goupyy.  Harden,  consideration  for  guaranteeing  and  does 

7  Taunt  159,  in  which  latter  case  an  not  expressly  undertake  to  do  so.    See 

agent  purchasing  foreign  bills  for  his  Sharp  y.  Emmet,  criticised  in  Heabacb. 

prindpal,  taking  them  payable  to  him-  y.  Mollman,  2  Duer,  227,  260. 
self  and  indorsing  them  to  his  prindpal 
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bills  of  exchange  with  those  that  are  applicable  to  promissorj 
notes.  Two  distinctions  between  these  instruments  should  never 
be  lost  sight  of. 

The  first  is  that  a  bill  of  exchange  incorporates  in  the  accept- 
ance the  person  on  whom  the  bill  is  drawn. 

The  second  is  that  an  acceptor  cannot  limit  or  vaiy  his  liability 
by  addition  of  words  of  description. 

If  the  names  of  the  drawee  and  acceptor  are  not  the  same,  the 
rule  that  the  acceptor  and  drawee  must  be  identical  is  not  neces- 
sarily infringed.  Parol  evidence  may  be  given  to  show  that  the 
acceptor  has  andiority  from  the  drawee  to  accept  on  his  behalf. 
If  this  evidence  is  given  the  bill  is  valid  and  binding  on  the 
drawee  {q)y  for  he  is  incorporated  in  the  acceptance.  The  mean- 
ing of  the  second  distinction  is  dear:  an  acceptor  who  is  drawn 
upon  personally  cannot  exempt  himself  from  liability  by  ac- 
cepting on  behalf  of  another  person  to  whom  the  bill  is  not 
addressed. 

The  dictum  of  Lord  EUenborough  in  Leadbitter  v.  Farrow  (r), 
though  inapplicable  to  acceptances  of  bills  of  exchange  by  agents, 
is  still  good  law  in  the  case  of  promissory  notes  {s). 

The  following  cases  illustrate  the  liability  of  agents  upon 
promissory  notes:  ^ 

In  Ex  parte  Bucldey  {f\  1845,  one  of  a  firm  of  bankers  signed 
the  following  promissory  note: 

^  I  promise  to  pay  the  bearer  on  demand,  etc^ 

«  For  A.  B.,  CD. 

In  holding  that  the  firm,  and  not  the  agent,  was  liable,  the 
*C5ourt  of  Exchequer  overruled  the  authority  of  Hall  v.  [188*] 
Smith  (w).    "The  partner  in  making  the  promise,^  said 
Parke,  B.,  ^  is  only  an  agent  for  the  firm.  .  .  .  Ko  doubt  the  in- 
strument was  intended  to  bind  the  firm,  and  as  he  had  authority 
to  do  it,  it  had  that  effect "  {x). 

{q)  lindiu  y.  Bradwell,  sapra,  and  foand  referred  to,  ante,  p.  177,  note, 
we  Okell  ▼.  Charles,  sapra.  (0  U  M.  &  W.  469. 

(r)  Sapnu  (u)  IB.  &  Cr.  407. 

is)  See  the  remaxkB  of  Chief  Jostioe       (x)  Approved  per  Pollock,  C.  B.,  in 

Cockbnm  in  Datton  v.  Marsh,  supra.  Nichols  v.  Diamond,  9  Ex.  156. 

*  Hie  cases  upon  this  sulgect  will  he 
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Eealy  y.  Story  (y),  1848,  was  an  action  by  the  payee  against 
the  makers  of  a  note  in  this  form: 

"  On  demand,  we  jointly  and  severally  promise  to  pay  to  , 

value  received,  for  and  on  behalf  of  the  Wesleyan  Newspaper 

Association. 

"  Peteb  Stoby,  ) 
«Ja8.Wakk,     J  Directors." 

At  the  trial  the  plaintiff  had  a  verdict,  and  a  rule  to  set  it  aside 
was  refused  on  the  ground  that  a  joint  and  several  promise  is  a 
personal  promise.  This  decision  was  approved  of  in  Zindtts  v. 
Melrose  (^),  though  it  was  not  material  to  the  decision  there. 

In  Penkivil  v.  Connell  {a\  1850,  the  defendant,  a  director  and 
shareholder  in  a  joint-stock  company,  together  with  three  others, 
made  the  following  promissory  note: 

"We,  the  directors  of  the  Eoyal  Bank  of  Australia,  for  our- 
selves and  the  other  shareholders  of  this  company,  jointly  and 
severally  promise  to  pay  ,  for  value  received  on  account  of 

the  company. 

(Signed)  "  A.  B.,  C.  D.,  E.  F.,  G.  H.,  Directors." 

This  case  comes  within  tlie  principle  of  Healy  v.  Story  (J). 

In  Mdclde  V.  Sutherland  (o),  1854,  the  directors  of  an  unin- 
corporated and  unregistered  joint-stock  banking  company,  called 
the  K  Bank  of  A.,  made  and  issued  promissory  notes  in  this 
form: 

^^  We,  directors  of  the  K.  Bank  of  A.,  for  ourselves  and  other 

shareholders  of    the   said   company,  do   jointly  and  severally 

promise  to  pay  ,  for  value  received,  on  account  of  the 

company. 

(Signed)  "  A.,  Chairman, 

"  B.  and  C,  Directors.*' 
The  court  held,  that,  assuming  the  parties  signing  to  be  author- 
ized to  sign  promissory  notes  on  account  of  the  partnership,  this 

form  of  note  showed  suiBSciently  an  intention  to  bind  the 
[189*]  *partnership  jointly,  and  that,  though  the  attempt  to  bind 

the  sliareholders  severally  was  tUtra  vires  and  void,  yet 
they  were  bound  jointly. 

iy)  8  Ex.  8;  18  L.  J.,  Ex.  8.  (b)  Sapia. 

{z)  2  H.  &  K.  293.  {c)  3  El.  &  B.  1. 

(a)  5  Ex.  381;  19  L.  J.,  Ex.  305. 
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In  Agg%  v.  Nicholson  {d)j  1866,  the  note  was  in  the  following 
terms: 

"  We,  two  of  the  directors  of  the  Ark  Life  Assurance  Society, 
bj  and  on  behalf  of  tlie  said  society,  do  hereby  promise  to  pay 
to  M.  or  order  the  sum  of  ,  valne  received. 

"  A.  B.,  I  T):r^forg  5) 

This  note  was  held  to  be  binding  on  the  company,  and  not  on  the 
directors,  it  having  been  expressed  to  be  made  by  them  on  behalf 
of  the  company. 

In  Wake  v.  JSarrop  {e)j  1861,  the  court  decided  that  where  a 
defendant,  on  the  face  of  a  written  agreement,  has  contracted  as 
a  principal,  it  is  competent  to  him,  by  way  of  equitable  plea  to 
an  action  against  him,  to  show  that  in  fact  he  signed  as  agent  for 
a  third  party,  and  that  the  plaintiffs  verbally  agreed  that  he  should 
not  be  responsible  as  principal.^ 

Lindas  v.  Melrose  {f)^  1857,  was  an  action  upon  the  following 
note: 

'*JE600. 

"Three  months  after  date  we  jointly  promise  to  pay  Mr.  F. 
Shaw,  or  order,  £600,  for  value  received  in  stock,  on  account  of 
the  London  and  Birmingham  Iron  and  Hardware  Company, 
Limited.  "  Jas.  Melbose,  \ 

«  G.  N.  Wood,  t  Directors. 
"John  EUeris,  ) 

"  Indorsed,  F.  Shaw.''  "  Edwin  Guess,  Secretary. 

An  action  upon  the  note  was  brought  bv  an  indoi-see  against  tho 
directors.  At  the  trial  before  Channell,  B.,  a  verdict  for  the 
plaintiffs  was  given,  leave  being  reserved  to  the  defendants  to 
move  to  enter  the  verdict  for  them.  The  rule  was  made  absolute. 
"  This  promissory  note,"  said  Pollock,  C.  B.,  "  cannot  bind  at 
once  the  individual  directors  and  the  company  for  which  they 
were  acting  as  agents;  and  the  question  is,  what  is  the  most  rea* 
sonable  construction  to  be  put  upon  it?"  "If,"  observed  Bram* 
well,  B.,  "  we  snppose  a  personal  liability  on  the  part  of 
*the  directors,  there  would  be  a  promise  by  them  to  pay  [190*] 

(<i)  1  H.  &  N.  165.  >  The  instrament  in  queation  in  this 

(t)  30  L.  J.,  Ex.  273;  affinned,  1  H.    case  was  a  charter-party. 
k  C.  202.  (/)  2  H.  &  N.  293. 
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for  value  received  on  account  of  the  company,  and  the  note 
would  be  bad  on  the  face  of  it,  as  showing  a  consideration  to  the 
company  and  not  to  the  directors."  The  expression,  ^^for  value 
received  in  stock,"  was  read  in  a  parenthesis. 

In  the  Exchequer  Chamber  {g\  the  judgment  of  the  court  be- 
low was  affirmed  by  Coleridge,  Cresswell,  "Williams  and  Crowder, 
JJ.;  Crompton  and  Willes,  J  J.,  dtiiiiantibt^. 

The  company  had  been  established  under  19  &  20  Vict  c  47, 
the  43d  section  of  which  act  provided  for  the  making,  accepting 
or  indorsing  of  notes  or  bills  by  a  company.  TJie  note  in  question 
did  not  satisfy  the  requisitions  of  this  section;  ^Mt  does  not,  there- 
fore, follow  conclusively,"  said  Coleridge,  J.,  delivering  the  judg- 
ment  of  the  Court  of  Appeal,  "  that  the  directors  are  personally 
liable;  for  the  case  was  properly  argued,  and  must  be  decided  on 
what  appears  to  be  the  expressed  intention  of  the  makers  of  the 
instrument." 

In  Price  v.  Taylor  (A),1860,  the  note  was  as  follows: 

"Midland  Counties  Building  Society. 

"  Two  months  after  demand  in  writing  we  promise  to  pay  Mr. 

Thomas  Price  the  sum  of  one  hundred  pounds,  with  interest  after 

the  rate  of  six  pounds  per  centum  per  annum,  for  value  received. 

"W  H    ) 

"  J  T  '  )  Trustees. 

"W.F.,  Secretary." 
The  defendants  were  held  to  be  personally  h'able.  "  It  does  not 
appear,"  said  Baron  Bramwell,  "  that  the  defendants  undertake  for 
anybody  but  themselves.  If  there  was  anytliing  to  show  that  the 
note  would  be  binding  on  the  building  society,  we  might  hold  that 
the  note  was  the  note  of  the  society,  and  not  of  the  defendants 
alone,  as  in  Aggs  v.  Nichohon  "  (J). 

In  BoUomley  v.  Fisher  (i),  1862,  the  note  was  as  follows: 

"  Midland  Counties  Building  Society,  No.  3. 
"  One  month  after  date  we  jointly  and  severally  promise  to  pay 
Hr.  J.  B.  Yaum,  the  sum  of  ,  for  value  received. 

"W.E.H.,  )^.     , 
"S.B.S.,     [I^^^to"- 

"  W.  D.  F.,  Secretary." 

(^)  3H.&N.177.  (t)  1  H.  &  N.  165;  see  Forbes  V.  Mar^ 

{h)  5  H.  &  N.  540;  29  L.  J.,  Ex.    shaU,  11  Ex.  166. 
831.  {k)  1  H.  &  C.  211;  81  L.  J.,  Ex.  417. 
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♦Action  against  the  society  by  the  payee.  At  the  trial  a  [191*] 
verdict  was  entered  for  the  plaintiff,  but  leave  was  re- 
served to  the  defendant,  apparently  for  the  purpose  of  having  the 
decision  of  the  court  upon  the  question  whether  the  defendant's 
liability  as  maker  was  removed  by  the  fact  that  he  had  signed 
as  "  secretary."    This  fact  was  held  to  be  immaterial. 

In  Oray  v.  Roper  (Z),  1866,  defendants,  who  .were  members  of 
an  unregistered  society,  enrolled  and  certified  under  15  &  16  Vict 
a  81,  gave  a  promissoiy  note  in  the  following  form  for  a  debt  of 
the  society: 

"Twelve  months  after  date,  we,  the  undersigned,  being  mem- 
bers of  the  executive  committee,  on  behalf  of  the  L.  &  S.  "W.  Eail- 
way  Co-operative  Society,  do  jointly  promise  to  pay,"  etc 

At  the  trial,  Mr.  Justice  Keating  directed  the  jury  to  find  for 
the  plaintiffs.  This  ruling  was  upheld  by  the  whole  court,  on  the 
ground  that  the  defendants  were  personally  liable. 

In  Childs  V.  Monins  {rn\  1321,  the  Court  of  Common  Pleas 
held  the  makers  of  the  following  promissory  note  personally  liable: 

"  As  executors  to  the  late ,  we  severally  and  jointly  prom- 
ise to  pay  to the  sum  of on  demand,  together  with  law- 

ful  interest  for  the  same.  ;;^^.  )  j,^^^^^^,, 

Dallas,  C.  J.,  suggested  that  they  might  have  limited  this  lia- 
bility by  adding  the  words, "  out  of  the  estate  of  T.,"  to  the  words 
"  as  executors."  * 

In  Crew  v.  Pettit  (n),  1834,  a  parish  vestry  resolved  to  borrow 
money  from  H.  K.,  who  advanced  it,  and  took  promissory  notes 
for  the  amount  made  by  P.  W.  and  F.,  who  were  churchwardens 
and  overseers.  The  notes  were  in  the  ordinary  form,  except  that 
they  were  signed  by  the  defendants  as  ^'churchwardens  and 
overseers."  The  question  of  personal  liability  was  only  a  collat- 
eral issue.  The  makers  of  the  notes  were  held  to  be  personally 
liable. 

(I)  L.  R.,  1  C.  P.  694.  sonally.    Forater  v.  Fuller,  6  Masg.  58. 

(m)  2  Brod.  &  BIng.  460.  An  indonement  of  a  proxniasory  note 

'An  aooeptanoe.  signed  "J.  T.,  ad-  thus,  '*L.  R.,  receiver,"  binds  L.  R. 

ministrator,"  binds  J.   T.  penonally.  personally.  Towne  ▼.  Rice,  122  Mass.  67. 

Tasey  ▼.  Church,  4  V^T.  &  S.  346.  See  ante,  p.  177,  note. 

So,  a  note  in  the  form,  "  I,  T.  F.,  (n)  1  A.  &  £.  196;  affirmed,  3  N.  & 

guardian  of  £.  S.,  promise,"  etc.,  signed  M.  456. 
"T.  F.,  guardian,"  binds  T.  F.  per- 
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Button  V.  Marsh  {p\  1871,  was  an  action  by  the  payee  of  a 
promissory  note  against  the  defendants  as  makers.  Fonr  directors 
of  a  joint-stock  company  signed  their  names  to  the  following 
promissory  note: 

"  We,  the  directors  of  the  Isle  of  Man  Slate  and  Flag 
[192*]  Com*pany,  Limited,  do  promise  to  pay  J.  D,  the  snm  of 
1,600Z.  sterling,  with  interest,  etc.,  for  value  received.*' 

At  one  comer  of  the  note  the  company's  seal  was  affixed,  with 
the  words,  "Witnessed  by  L.  L."  At  the  trial  before  Baron 
Cleasby,  a  verdict  was  entered  for  the  plaintiffs,  with  leave  re- 
served to  the  defendants  to  move  to  enter  a  verdict  for  them  on 
the  ground  that  they  were  not  personally  liable.  The  main  con- 
tention on  behalf  of  the  defendants  was  that  personal  liability  was 
excluded  by  the  fact  that  the  company's  seal  was  attached.  As- 
suming that  the  seal  had  not  been  affixed,  the  court  had  no  doubt 
of  the  liability  of  the  defendants;  the  only  question  was  that 
raised  by  the  above  contention.  Upon  consideration,  the  court 
unanimously  held  that  the  mere  affixing  of  the  company's  seal  did 
not  affect  the  liability  of  the  directors.* 

"  It  does  not  purport  in  form,"  said  Chief  Justice  Cockbum,  in 
delivering  the  judgment  of  the  court,  "  to  be  a  promissory  note 
made  on  behalf  or  on  account  of  the  company.  So  far  as  the 
written  portion  of  it  goes,  it  is  totally  without  any  such  qualifying 
expression,  but  some  doubt  was  raised  in  my  mind  whether  the 
affixing  of  the  seal  might  not  be  taken  as  equivalent  to  a  declara- 
tion in  terms  on  the  face  of  the  note  that  the  note  was  signed  by 
the  persons  who  put  their  names  to  it  on  behalf  of  the  company, 
and  not  of  themselves  .  .  .  that  effect  cannot  be  given  to  the 
placing  of  the  seal  of  the  company  upon  the  note.  It  may  be 
that  that  was  simply  for  tlie  purpose  of  marking  the  transaction, 
or,  in  fact  showing  as  to  the  directors  that,  as  between  them  and 
the  company,  it  was  for  the  company  they  were  signing  the  note, 
and  that  it  was  a  transaction  in  which  the  proceeds  to  be  received 

(o)  L.  R.,  6  Q.  B.  361.  ^^  hundred  and  fi%  doUan,  with  in- 

*  Seo,  however,  Hood  v.  Hallenback,    teresi,  for  value  received. 
7  Hun,  362,  where,  upon  a  note  in  this  R.  Hallkitback,  1  Tmateeii  of 

{Q^n*  [oorpo-  HexrtShelDOH,       St.  John's 

"1650.  HODBOK  J-e  M871.         ^,  «:^S?i.  'k» 

**  Six  months  after  date  we  promise  ^^  Shorts.  J      N.y?"' 

to  pay  to  the  order  of  Peter  J.  Badunan,    upon  proof  that  the  corporation  was  in- 
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upon  the  note  would  operate  to  the  benefit  of  the  company;  but 
there  is  no  case  that  goes  the  length  of  saying  that  the  affixing 
the  seal,  where  the  parties  do  not  otherwise  use  terms  to  exclude 
their  personal  liability,  would  have  that  effect."  The  rule  obtained 
pursuant  to  leave  reserved  was  discharged. 

In  Alexander  v.  Sizer  {p\  the  following  promissory  note  was 
signed  by  the  secretary  of  an  incorporated  company: 

"  1,500Z.    On  demand,  I  promise  to  pay  Messrs.  Alexander  and 
Co.,  or  order,  the  sum  of  one  thousand  five  hundred  pounds,  with 
legal  interest  thereon  until  paid,  value  received  the  16th 
Aug.,  *1865.    For  Mistley,  Thorpe  and  Walton  Ry.  Co.  [193*] 
John  Sizer,  secretary." 

In  an  action  on  the  note  by  the  payees  against  the  secretary, 
it  was  held  that  he  was  not  personally  liable,  though  Baron 
Cleasby  was  inclined  to  think  that  the  defendant  had  incurred  a 
personal  liability  because  of  the  pronoun  '^  I "  in  the  body  of  the 
instrument 

Courtauld  v.  Sanders  (j),  1867,  was  an  action  by  an  indorsee 
of  a  promissory  note  against  the  makers. 

"Three  months  after  date  we  promise  to  pay,"  etc.,  and  signed 
by  the  defendants,  who  described  themselves  in  signing  as  "  direct- 
ors of  the  Financial  Insurance  Company  (Limited)."  The  note 
was  conntersigned  "  C.  G.  G.,  manager."  Verdict  for  plaintiff. 
It  was  argued  in  support  of  a  rule  obtained  pursuant  to  leave  re- 
served, that  the  note  was  on  the  face  of  it  made  on  behalf  of  the 
company,  and  that  if  it  was  not  so  it  still  bound  the  company  if 
in  fact  it  was  made  on  its  behal£  Lindue  v.  Melrose  {r\  which 
was  not  before  the  court  in  Gray  v.  Roper  {s\  was  cited  in  sup- 
port of  the  argument.  Mr.  Justice  Willes  distinguished  the  former 
case  on  the  ground  that  the  question  thera  was  whether  the  words 
"  on  account  of  "  were  equivalent  to  '*  on  behalf  of."  Chief  Jus- 
tice Bovill  thought  that  while  the  present  case  was  distinguishable 
from  Lindvs  v.  Melrose^  it  was  imdistinguishable  from  Oray  v. 
Boper. 

debted  to  the  x^^ree,  who  leqafisted  a  See  ante,  p.  177,  note, 

note  lor  the  anounmt  of  his  daim,  where-  ( p)  L.  R.,  4  Ex.  105. 

upon  the  note  in  snit  was  executed  to  {q)  16  L.  T.  Rep.,  N.  S.  562. 

hun,  it  was  hM,  that  the  signera  were  (r)  2H.  &  N.  2U3;  8  H.&  N.  177. 

not  peiBonaUy  liable.  [s)  L.  R.,  1  C.  P.  694. 
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Sbct.  3. — Bought  and  Sold  Notes. 

Summary  of  Rulesl\  —  (a.)  The  material  question  is.  What  is 

the  intention  expressed  in  the  contract?  Whether  an  allied 
principal  is  an  Englishman  or  a  foreigner  resident  abroad  is  in 
itself  immaterial  {t)}    This  must  be  taken  subject  to  what  is  said 

(0  Mahoney  ▼.  KekQl§,  14C.  B.  990;  proved  to  exist;  of  ooarse,  ifaen,  that  k 

Green  y.  Kopke,  18  ibid.  549.  not  an  nnvaiying  legal  presamption, 

'The  rule  npon  this  snlgect  is  laid  to  be  api^ied  to  any  conizact,  made 

down  by  Jodge  Story,  that  *'  agents  or  anywhere,  by  a  fiictor  or  agent  repre* 

fadora  acting  for  meidiantB  resident  in  senting  a  penon  or  commercial  hoosetn 

a  foreign  coontiy  are  held  personally  some  foreign  coontiy.**     See,  also,  2 

liable  upon  all  contractB  made  by  them  Kent  Com.  *690,  631,  note  (o);  'Untor 

for  thdr  employers;  and  this  without  y.  Prendergast,  3  Hill,  72;  Oehicka  y. 

any  distinction,  whether  thqr  describe  Ford,  23  How.  (XT.  S.)  49,  64;  Bray  y. 

themselyes  in  the  contract  as  agents  or  Kettell,  1  Allen,  80;  Barry  y.  Page,  10 

not    In  Boch  cases,  the  ordinary  pre-  Gray,  396,  where  it  is  held  that  a  for- 

sumption  is,  that  credit  is  giyen  to  the  eign  principal  may  maintain  an  action 

agents  or  factors;  and  not  only,  that  in  his  own  name  for  goods  sold  by  his 

credit  is  giyen  to  the  agents  or  fiictors,  agent  here,  althoogh  no  agemy  is  dis- 

but  that  it  is  exdnsiyely  giyen  to  them,  dosed  at  the  time  of  the  sale.    Bige- 

to  the  exoneration  of  their  employers,  low,  J.,  in  this  case,  referring  to  the  al- 

Stall,  howeyer,  this  presamption  is  lia-  leged  presumption  at  law  thatezdnsiye 

ble  to  be  rebutted,  either  by  proof  that  credit  was  giyen  to  the  agent,  said: 

credit  was  giyen  to  both  principal  and  "The  later  and  better  opinion  is,  that 

agent,  or  to  the  principal  only;  or  that  there  is  no  such  absolute  |«esnmption, 

the  usage  of  trade  does  not  extend  to  and  that  a  principal,  whether  foreign 

\h!b  particular  case.*'     See  Story  on  or  domestic,  may  sue  to  reooyer  the 

Agency,  §  268,  and  authorities  there  price  of  goods  sold  by  his  factor,  unless 

cited;  MerricVs  Estate,  5  W.  &  S.  9;  it  is  made  affirmatiyely  to  appear  that 

8.  C.  2  Ashm.  485;  Newcastle  Manfg.  exdusiye  credit  was  giyen  to  the  agent» 

Go.  y.  Red  Riyer  B.  B.  Co.,  1  Rob.  La.  by  proof  other  than  the  mere  1w±  that 

145;  MdSjnzie  y.  Neyins,  22  Me.  138;  the  principal  resided  in  another  state  or 

Rogers  y.  March,  83  id.  106.  country.** 

The  doctrine  thus  broadly  stated  has.  In  Green  y.  Kopke,  cited  in  the  text^ 

howeyer,   been   questioned.      Senator  Jeryis,  C.  J.,  said:    '*  It  is  in  eyery  case 

Yerplanck,  in  Eirkpatrick  y.  Stainer,  a  question  of  intention  to  be  gattiered 

22  Wend.  244,  259,  says:    *'  I  am  satis-  from  the  contract  itself  and  the  sur- 

fied  that  Judge  Story  has  stated  the  rounding  circumstances.    No  doubts  as 

doctrine  in  too  strong  and  unqualified  has  been  said  by  learned  judges  more 

terms,  as  if  this  presumption  were  a  than  once,  the  fact  of  the  prindpal's 

nniyersal  inference  of  law,  applicable  being  a  foreigner  is  entitled  to  some 

eyerywhere.    I  think,  on  the  contrary,  weight,  but  there  is  no  rule  of  law  that 

that  it  is  a  presumption  founded  alto-  the  agent  is  in  all  cases  liable  personally 

gether  upon  usage  and  the  particular  where   the    prindpai  is  a  foreigner 

course  of  trade,  and  arises  only,  when  abroad.    It  is  in  all  cases  a  question  of 

and  where  that  usage  is  known  or  intention  capable  of  being  explained  by 


CHAP.   III.]  EXECTTTION  OF  PAROL   CONTRACTS.  271 

upon  the  qnestion  whether  an  agent  has  implied  authority  to 
pledge  his  foreign  principal's  credit  {u). 

This  intention  is  in  all  cases  capable  of  being  explained  by  a 
cnstom  or  usage  of  trade,  when  any  such  can  be  shown  to  exist  (f), 
provided  such  custom  or  usage  is  not  inconsistent  with  the  written 
contract  (aj).* 

*(b.)  If  the  contract  is  signed  without  the  use  of  any  [194*] 
words  importing  agency,  the  person  so  signing  is  by  virtue 
of  the  contract  both  entitled  and  liable,  unless  in  the  body  of  the 
contract  a  contrary  intention  is  clearly  shown  (y).'  The  accuracy 
of  this  principle  is  not  affected  by  the  doubt  thrown  on  the  de- 
cision in  Gadd  v.  Hottghton  (s),  where  the  Court  of  Appeal  ex- 
presses an  opinion  differing  from  that  adopted  by  the  Court  of 
Exchequer. 

(c.)  An  agent,  then,  may  free  himself  from  personal  liability 
either  by  signing  as  agent  {a)^  or  by  using  in  the  body  of  the  con- 

the  custom  or  usage  of  trade  where  any  anthorities  cited  above. 

such  can  be  shown  to  exist"  See  post,  p.  444. 

Both  Green  v.  Eopke  and  Mahoney  v.  (u)  See  Armstong  ▼.  Stokes,  L.  R.,  7 

Keknl^   make  a  distinction  between  Q.  B.  605. 

contxacts  without  and  those  m  writing,  (r)  Green  y.  Eopke,  vjpceu 

both  of  these  cases  being  of  the  latter  (x)  Hompbrey  y.  Dale,  7  E.  ft  6. 

description.    In  the  latter  case,  Jervis,  266;  E.  B.  <fe  E.  1004;  Fleet  v.  Morton, 

C.  J.,  said:     "Ordinarily,  where  an  L.  B.,  7  Q.  B.  126. 

English  agent  oontracfaB  on  behalf  of  a  i  See  ante,  p.  Ill,  note. 

principal  residing  abroad,  the  agent  is  (y)  Per  Kelly,   C.  B.,  in  Paioe   y. 

prima  facie  considered  to  pledge  his  Walker,  L.  R.,  5  Ex.  173. 

own  credit,  because  it  is  highly  improb-  >  The  agent  becomes  personaJly  liable 

able  that  the  person  he  is  contracting  only  where  the  principal  is  not  known, 

with  woald  give  credit  to  a  foreigner,  or  where  there  is  no  responsible  prind- 

Bat  that  is  not  like  this  case.    Here  is  pal,  or  where  the  agent  becomes  liable 

a  written  contract,  the  meaning  of  by  an  undertaking  in  his  own  name,  or 

which  is  to  be  collected  from  the  face  of  where  he  exceeds  his  power.    2  Kent 

it**          '  Com.  630,  and  authorities  cited.    See, 

See,  also,  Rogers  y.  March,  83  Me.  also.  Hall  v.    Huntoon,  17  Yt  244; 

106;    Bray  ▼.  Kettell,  supra,  where  a  Chase  v.  Debolt,  2  Gilm.  371;  Hunter 

written  agreement  signed  '*  A.  B.  by  C.  y.  Miller,  6  B.  Mon.  621;  Andrews  y. 

D.,  agent,**  was  held  not  to  bind  the  Allen,  4  Harr.  452;  Johnson  y.  Smith, 

agent  personally,  although  the  principal  21  Conn.  627.    See  generally,  as  to  the 

resided  beyond  the  seas.  liability  of  agents  to  third  persons,  poet, 

'Hie  weight  of  modem  anthoriiy,  both  p.  2d9  et  seq. 

English  and  American,  seems  clearly  to  (z)  1  Ex.  Diy.  357. 

support  the  rule  laid  down  in  the  text  (a)  Fairlie  y.  Fenton,  L.  R.,  5  Ex.  169. 
See  2  Kent  Com.  631,  note,  and  other 
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tract  words  importing  ae^ency  {i)}  If,  however,  the  principal  is 
not  disclosed  the  agent  may  be  himself  liable  {c)  by  a  usage  of 
trade. 

The  following  cases  have  been  arranged  in  chronological  order, 
and  thus  show  the  development  of  this  branch  of  law. 

Green  v.  Kopke  {d)y  1856,  was  an  action  brought  against  the 
agent  of  a  merchant  at  Gothenburg,  to  recover  damages  for  the 
breach  of  a  contract  for  the  sale  of  a  quantity  of  tar.  At  the  trial 
it  appeared  that  the  contract  was  made  by  means  of  bought  and 
sold  notes.    The  bought  note  ran  thus: 

"Bought  through  Mr.  H.  Kopke,  of  Mr.  Leonard  Eoos,  Gothen- 
burg," etc.  And  the  sold  note:  "  Sold  on  behalf  of  Mr.  Leonard 
Eoos,  Gothenburg,"  etc    Signed  "  H.  Kopke,  as  agent" 

The  defendant  contended  that  as  the  contract  plainly  expressed 
that  he  was  dealing  as  agent  for  a  principal  named,  he  was  not 
personally  liable,  though  the  principal  was  a  foreigner.  Alderson, 
B.,  reserved  the  point  for  the  opinion  of  the  court,  and  a  vprdict 
was  found  for  tlie  plaintiff.  This  verdict  was  subsequently  set 
aside  by  the  Court  of  Common  Pleas  witliout  calling  upon  the 
defendant's  counsel.  Beferring  to  the  case  of  Mahan&y  v. 
KehaLe  {e)y  Chief  Justice  Jervis  remarked:  "We  have  in  effect 
decided  that  it  makes  no  difference  whether  the  principal  be  an 
Englishman  or  a  foreigner  resident  abroad;  in  either  case  it  is 
equally  a  question  of  intention.  This  is  now  settled  law."  In 
this  view  of  the  law  there  could  be  no  doubt  that  the  defendant 
was  not  personally  liable.  The  intention  is  in  all  cases 
[195*]  capable  *of  being  explained  by  the  custom  or  usage  of 
trade  when  any  such  can  be  shown  to  exist  ( j^). 

Humphrey  v.  Dale  {g\  1858,  is  a  leading  case.  This  was  an 
action  for  the  non-acceptance  of  a  quantity  of  linseed  oil.  The 
defendant's  London  brokers,  being  employed  to  buy  oil  for  their 
principal,  gave  to  the  vendors  a  note,  of  which  the  material  part 
was  as  follows:  "  Sold  this  day  for  Messrs.  Thomas  and  Moore  to 

(6)  Gadd  v.  Hoagrhton,  supra;  and  (c)  Hamphr^  v.  Dale,  sapra. 

flee  Sharman  v.  Brandt,  L.  R.,  6  Q.  B.  (d)  18  C.  B.  549;  25  L.  J.,  Q.  B.  274. 

720.  (e)  14  C.  B.  390. 

>See  ante,  p.  177,  note;  Freese  v.  (/)  Ibid.  559. 

Crazy,  29  Ind.  524,  an  agreement  to  (g)  7  £.  &  B.  266;  affirmed,  £.  B.  ft 

seQ  land  signed,  "  A.,  per  B.,  agent**  £.  1004. 
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our  principals,  ten  tons  of  linseed  oil.     Dale,  Morgan  &  Co., 
brokers.    Quarter  per  cent,  brokerage  to  D.,  M.  &  Co."    At  the 
trial  it  was  proved  that  the  defendants  did  not  disclose  the  name 
of  their  principal  at  the  time  of  entering  into  the  contract;  and 
the  plaintiffs  gave  evidence  that,  according  to  the  usages  of  the 
trade,  whenever  a  broker  purchased  without  disclosing  the  name 
of  his  principal,  he  was  liable  to  be  looked  to  as  the  purchaser.    A 
verdict  was  taken  for  the  plaintiff,  leave  being  reserved  to  move 
to  enter  a  nonsuit.    Practically  two  objections  were  taken  to  the 
verdict — namely,  that  there  was  no  evidence  of  the  contract  of 
sale  and  purchase;  and  that  evidence  of  the  custom  was  not  admis- 
sible.   The  first  objection  was  mainly  one  of  fact,  and  soon  dis- 
posed of.    The  judgment  of  the  court  was  delivered  by  Lord 
Campbell,  C.  J.    In  dismissing  the  second  objection  his  lordship 
went  on  to  say:  "The  truth  is,  that  the  principle  on  which  the 
evidence  is  admissible  is  that  the  parties  have  not  set  down  on 
paper  the  whole  of  their  contract  in  all  its  terms,  but  those  only 
which  were  necessary  to  be  determined  in  the  particular  case  by 
specific  agreement,  and  which,  of  course,  might  vary  infinitely, 
leaving  to  implication  and  tacit  understanding  all  those  general 
and  unvarying  incidents  which  a  uniform  usage  would  annex,  and 
according  to  which  they  must  in  reason  be  understood  to  contract 
unless  they  expressly  exclude  them.    To  fall  within  the  exception, 
therefore,  of  repugnancy,  the  incident  must  bo  such  as,  if  expressed 
in  the  written  contract^  would  make  it  insensible  or  inconsistent." 
The  custom  objected  to  here,  if  incorporated  into  the  contract, 
would  read  thus:  "Sold  .  .  .  to  our  principals,  ten  tons  of  lin- 
seed oil.     If  we  do  not  disclose  their  names  within  a  reasonable 
time  you  may  treat  us  as  the  purchasers."    This  rule  was  dis- 
charged. 

On  appeal  to  the  Exchequer  Chamber,  a  majority  of  the  judges, 
consisting  of  Chief  Justice  Cockburn,  Chief  Baron  Pollock, 
and  *Jn8tices  Williams  and  Crowder,  afSrmed  the  judg-  [196*] 
ment  of  the  court  below;  a  minority,  consisting  of  Justice 
Willes,  Barons  Martin  and  Channell,  dissented.  The  chief  con- 
tention in  favour  of  the  appellants  was,  that  there  was  no  writing 
to  satisfy  the  Statute  of  Frauds.  "  If  this  argument  were  well 
founded,"  said  Mr.  Justice  Williams,  "  it  would  go  to  prove  that 

the  Statute  of  Frauds  excludes  parol  evidence  to  show  that  one  or 
18 
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both  the  contracting  parties  to  an  agreement  for  the  sale  of  goods 
were  agents  for  other  persons,  and  acted  as  sach  in  making  the 
contract."  It  has  been  settled  (A)  that  snch  evidence  is  admissi- 
ble, 80  as  to  give  the  benefit  of  the  contract  to  the  unnamed  prin- 
cipal, or  to  charge  him  with  liability.  So  parol  evidence  has  been 
admitted  to  show  that  he  who,  on  the  face  of  the  contract,  appears 
to  be  the  agent  of  an  unnamed  principal,  is,  in  trath,  himself  the 
principal  (f). 

In  Held  V.  Dreaper  (i),  1861,  the  defendant  had  entered  into 
the  following  contract  with  the  plaintiffs:  "From  J-  D.,  com 
broker.  I  have  this  day  sold  to  you  two  cargoes  of  French  maize 
.  .  .  payment  in  London  less  sixty  days'  interest  and  1  per  cent 
brokerage.  Mr.  J.  Walker,  of  London,  will  send  contracts.** 
"Walker  forwarded  contracts  on  the  following  day  for  the  two  car- 
goes, on  behalf  of  T.,  of  Bordeaux,  the  owner  of  the  maize,  but  he 
omitted  the  stipulation  as  to  the  brokerage.  The  plaintiffs  objected, 
and  the  defendant  said  he  would  write  to  Walker.  In  order,  how- 
ever, to  obtain  the  cargoes,  the  plaintiffs  were  afterwards  com- 
pelled to  pay  the  value  without  any  deduction  for  brokerage.  Upon 
these  facts  the  assessor  of  the  Court  of  Passage  at  Liverpool  non- 
suited the  plaintiffs  in  an  action  to  recover  the  amount  of  the 
brokerage.  A  rule  nisi  having  been  granted  to  enter  a  verdict 
for  the  plaintiffs,  the  Court  of  Exchequer  made  it  absolute.  "  If 
the  defendant  had  authority  to  sell  in  the  way  in  which  he  did," 
said  Baron  Wilde,  "  T.  was  his  principal,  but  undisclosed.  When 
the  principal  was  disclosed  the  plaintiff  might  have  had  an  option, 
if  the  maize  was  not  delivered  or  the  contract  otherwise  not  per- 
formed, to  sue  either  the  principal  or  the  agent.  The  defendant 
was  either  authorized  to  make  the  contract  or  not.  If  he  was 
authorized  ,  . .  the  plaintiffs  might  have  sued  him  at  their  election. 
If  not,  the  defendant  was  liable  for  having  assumed  to  make 
a  *  contract  for  his  principal  which  he  had  not  authority  [197*] 
to  make.  Therefore,  I  think  that  the  defendant  would 
have  been  liable  on  either  branch  of  this  contract,  viz.,  as  well  for 
a  failure  to  deliver  the  maize  as  for  the  breach  of  his  agreement 
that  written  contracts  should  be  sent  by  Walker."  ThQ  question 
wliether  the  plaintiffs'  retention  of  the  contracts  sent  by  Walker 

(A)  Wilson  v.  Hart,  7  Taunt.  295.         Carr  v.  Jackson,  7  Ex.  882. 

(i)  Schmalz  v.  Avery,  16  Q.  B.  655;        (fc)  6  H.  &  N.  813;  20  \u  J.,  Ex.  208. 


CHAP,   in.]  EXECUTION  OF  PAROL   00NTBACT8.  275 

varied  the  defendant's  liability  was  not  raised  by  the  pleadings, 
bnt  both  Baron  Martin  and  Baron  Braniwell  expressed  an  opinion 
in  the  negative. 

Paice  V.  Walker  (Z),  1870,  was  an  action  for  the  non-delivery 
of  wheat  according  to  sample.  The  defendants  signed  a  contract 
for  the  sale  of  wheat  in  the  following  form:  ^'Sold  to  A.  T. 
Paice  (the  plaintiff),  London,  about  200  quarters  of  wheat  (as 
agents  for  John  Schmidt  &  Co.,  of  Danzig),  signed  Walker  & 
Strange."  At  the  trial  a  verdict  was  entered  for  the  plaintiff.  A 
rule  to  move  to  enter  a  nonsuit  was  granted,  but  discharged  on 
the  ground  that  the  defendants  were  personally  liable.  The  rule 
in  cases  of  this  description  was  thus  given  by  Kelly,  C.  B.: 
"  Where  a  contract  is  signed  by  a  person  without  any  words  im- 
porting agency,  the  person  so  signing  is,  by  virtue  of  the  contract, 
both  entitled  and  liable,  unless  in  the  body  of  the  contract  a  con- 
trary intention  is  clearly  shown."  And  he  goes  on  to  say,  '^  The 
contract  before  us  is  so  signed,  and  there  is  nothing  tending  to 
show  a  contrary  intention,  except  words  which,  on  the  authority 
of  decided  cases,  have  not  that  operation."  The  cases  here 
referred  to  are  those  similar  to  Leonard  v.  Rdbvason  (m),  which 
have  been  already  noticed.  Fairlie  v.  Fervton  (w.)  was  distin- 
guished on  the  ground  that  the  plaintiffs  there  signed  as  bro- 
kers (c>). 

\  Id  Fairlie  v.  FejUon  {p\  1870,  the  note  was  in  the  following 
form:  •  "I  have  this  day  sold  you  on  account  of  .  •  .  Signed, 
K  F.,  broker."  The  Court  of  Exchequer  held  that  the  broker 
was  not  a  contracting  party,  and  therefore  had  no  right  of  action 
against  the  defendants  for  breach  of  the  contract  in  refusing  to 
accept  the  cotton.  Here  the  plaintiff  described  himself  as  broker, 
and  named  his  principal.  Martin,  B.,  pointed  out  that  in  Ham- 
mond on  Parties,  in  Chitty  on  Pleading  (vol.  i.  p.  7),  and  in 
Lush's  Practice  (3rd  edit.  p.  11),  it  is  wrongly  stated  that  a  broker 
can  sue  in  his  own  name.  Humphrey  v.  Dale  {q)  was  fol- 
[198*]  *lowed  by  Fleet  v.  Murton  (r),  1871.    In  that  case  an 

(/)  L.  R.,  5  Ex.  173.  and  the  Concordia,  &c.  v.  Sqoire,  34  L. 

(m)  5  E.  &  B.  125;  24  L.  J.,  Q.  B.  T.  Rep.,  N.  S.  825. 
62.  (P)  Ubi  supra, 

(it)  L.  R.,  5  Ex.  169.  (q)  7  E.  &  B.  266. 

{o)  But  see  Gkuld  v.  Hoaghton,  supra;       (r)  L.  R.,  7  Q.  B.  126, 
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action  for  non-acceptance  of  goods  was  bronght  against  the 
defendants,  brokers,  upon  the  following  contract:  ^We  have 
this  day  sold  for  joar  account  to  onr  principal  .  .  .  tons  of 
raisins.  Signed,  M.  and  W.,  brokers."  Evidence  that  in  the 
London  trait  trade  it  was  cnstomarj,  if  the  brokers  did  not  name 
their  principal  in  the  contract,  to  hold  them  personally  liable  was 
admitted,  on  the  authority  of  JETurnphrey  v.  Dale  («),  as  not  being 
inconsistent  with  the  written  contract  ^  I  take  it,"  said  Blackburn, 
J.,  ^^  that  there  is  no  doubt  at  all  in  principle,  that  a  broker  as 
such,  merely  dealing  as  broker  and  not  as  purchaser  of  the  article, 
makes  a  contract  from  the  very  nature  of  things  between  the  buyer 
and  the  seller,  and  he  is  not  himself  either  buyer  or  seller,  and 
that,  consequently,  where  the  contract,  as  in  the  present  case,  in 
terms  says  "  sold  to  A.  B.,"  or  "  sold  to  my  principals,"  and  the 
broker  signs  himself  simply  as  broker,  he  does  not  make  himself 
by  that  either  purchaser  or  seller  of  the  goods;  he  is  simply  the 
broker  making  the  contract;  .  .  .  but  then  there  comes  the 
evidence  of  custom.  .  .  .  The  custom  is,  that  if  the  broker 
does  not  disclose  his  principal's  name  on  the  contract  he  is  per-' 
Bonally  liable.  The  custom  did  not  go  to  the  extent,  and  there  is 
not  the  slightest  ground  for  saying  that  the  custom  went  to  show 
that  the  principal  was  not  liable  also,  or  that  the  principal  was 
discharged.  It  was  simply  this,  that  if  the  broker  did  not  name 
the  principal  in  his  contract  he  incurred  a  personal  liability." 

In  Sharman  y.  Brandt  {t)j  1871,  the  Court  of  Exchequer 
Ohamber,  affirming  the  judgment  of  the  Queen's  Bench,  held 
that  where  a  broker  made  and  signed  a  contract  note  thus:  — 
"  Bought  for  Messrs.  B.  and  H.  of  our  principals  200  tons  of 
hemp.    W.  S.  &  Go."  he  could  not  sue  as  principaL 

Southwell  V.  Bowditoh  {u)y  decided  in  1876,  was  an  action 
against  a  broker  on  a  contract  of  sale.  The  contract  relied  on 
was  a  sold  note,  of  which  the  material  part  was  as  follows:  ^'I 
have  this  day  sold  to  your  order  and  for  your  account  to  my  prin- 
cipals, about  five  tons  of  pressed  anthracene.  TV.  A.  Bowditch.'* 
There  was  no  proof  of  usage  to  render  a  broker  personally  liable 
upon  such  a  contract.  A  verdict  was  entered  for  the  plaintiff, 
and  a   rule  obtained  pursuant  to   leave    reserved   to  enter  a 

(a)  7  E.  &  B.  266;  E.  B.  &  E.  1004.       (u)  L.  R.,  1  C.  P.  Div.  100;  in  enor, 
(0  L.  R,,  6  Q.  B.  720.  ibid.  374. 
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nonsuit  *wa8  discharged  by  a  court  consisting  of  Lord  [199*] 
Coleridge,  Justices  Grove  and  Denman.  The  questions 
raised  by  the  court  for  decision  were,  first,  was  the  document  here 
a  contract  of  purchase?  and,  secondly,  what  is  its  effect?  The 
court  was  unanimous,  in  holding  that  the  sold  note  was  a  contract 
of  purchase,  and  not  merely  a  record  for  the  information  of  the 
principal  of  the  manner  in  which  his  instructions  had  been  carried 
out,  and  that  it  bound  the  defendant  upon  the  authority  of  reported 
cases.  The  chief  justice  thought  the  former  question  disposed  of 
by  Humphrey  v.  Dale  (^),  and  the  latter  by  Paioe  v.  WalTcer  (a). 
Considerable  doubt  has,  however,  been  thrown  upon  the  authority 
of  Paice  v.  Walker  (y),  by  the  Court  of  Appeal,  in  Gadd  v. 
Sov^hton  (s).  The  latter  case  was  an  action  for  tlie  nondelivery 
of  oranges.  The  defendants,  fruit  brokers,  sent  the  plaintiff  tlie 
following  note:  "  We  have  this  day  sold  to  you  on  account  of 
M.  &  Co.,  2,000  cases  of  oranges.  J.  C.  Houghton  &  Co."  The 
court,  consisting  of  Lords  Justices  James  and  Mellish,  Baggallay 
(Justice  of  Appeal),  and  Justices  Qnain  and  Archibald,  held,  revers- 
ing the  decision  of  the  Exchequer  Division,  that  the  words  "  on  ac- 
count of,"  showed  an  unmistakable  intention  that  the  defendants 
should  not  be  personally  liable.  The  learned  judges  likewise  ex- 
pressed an  opinion  that  they  should  have  interpreted  the  expres- 
sion "  as  agents  for,"  in  Paice  v.  WalkeVy  to  mean  the  same  thing 
as  "  on  account  of,"  and  should,  therefore,  have  held  Walker  not 
liable. 

The  mode  in  which  brokers  should  execute  their  authority  in 
bought  and  sold  notes  having  been  dealt  with,  there  remains  to  be 
considered  the  authorities  relating  to  the  effect  of  entries  in  the 
broker's  books,  as  well  as  the  effect  of  the  bought  and  sold  notes. 
These  authorities  present  as  great  a  conflict  perhaps  as  is  to  be 
found  in  any  branch  of  English  law.  Isolated  dicta  may  be  found 
in  support  of  positions  which  are  quite  opposed  to  each  other. 
The  following  cases  illustrate  the  various  views  that  have  pre- 
vailed: 

Lord  EUenborough  ruled  in  1809,  JETeyman  v.  Neale  (a),  that 
an  entry  by  a  broker  in  his  book  of  a  sale,  signed  by  him,  is  a 

(r)  E.  B.  &  E.  1004;  27  L.  J.,  Q.  B.        (y)  Supra. 
390.  ^z)  1  Ex.  Div.  857. 

(x)  L.  B.,  5  Ex.  178.  (a)  2  Camp.  337. 
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binding  contract  between  the  parties,  and  that  the  bonght  and 
sold  note,  which  is  a  copy  of  this  entry,  is  not  sent  to  the 
[200*]  *partie8  for  their  approbation,  but  to  inform  them  of  the 
terms  of  the  contract  The  action  was  for  not  accepting 
a  quantity  of  hemp.  "  After  the  broker  has  entered  the  contract 
in  his  book,  I  am  of  opinion,"  said  his  lordship,  ^  that  neither  party 
can  recede  from  it  The  bonght  and  sold  note  is  not  sent  on  ap- 
probation, nor  does  it  constitute  the  contract  The  entry  made 
and  signed  by  the  broker,  who  is  the  agent  of  both  parties,  is 
alone  the  binding  contract  What  is  called  the  bought  and  sold 
note  is  only  a  copy  of  the  other,  which  woold  be  valid  and  bind- 
ing although  no  bought  or  sold  note  was  ever  sent  to  the  vendor 
or  purchaser.  The  broker  is  equally  liable  on  this  case  as  if  he 
had  signed  the  entry  in  the  broker's  book  with  his  own  hand." 
The  plaintiff,  however,  was  nonsuited  upon  another  point 

The  plaintiffs  in  Powell  v.  Divett  (5),  1812,  offered  in  evidence 
a  note  signed  by  the  broker,  the  entry  in  his  book  not  having 
been  signed.  He  was,  however,  nonsuited  on  the  ground  that  he 
had  made  an  alteration  in  the  note. 

In  Thornton  v.  Kempster  {c\  decided  in  1814,  the  broker  ne- 
gotiated a  sale  of  hemp,  but  by  mistake  delivered  to  the  parties 
bought  and  sold  notes  differently  describing  the  contract  as  Kiga 
Bhine  hemp  and  St.  Petersburg  clean  hemp.  Chief  Justice  Gibbe 
ruled,  in  an  action  for  non-acceptance,  that  there  was  no  mutuality, 
and  the  ruling  was  upheld  by  the  court  on  the  ground  that  the 
contract  must  be  on  the  one  side  to  sell,  and  on  the  other  to  ac- 
cept, one  and  the  same  thing.  No  other  evidence  of  the  contract 
appears  to  have  been  offered. 

Chief  Justice  Gibbs  ruled,  in  a  case  decided  in  1816  ((f),  that 
if  a  broker  delivers  a  different  note  of  the  contract  to  each  party 
contracting,  there  is  no  valid  contract,  and  mentioned  his  belief 
that  the  case  which  decides  the  entry  in  the  broker's  book  to  be 
the  original  contract  had  been  contradicted.  It  does  not  appear 
from  the  report  that  there  was  any  entry  in  the  broker's  book,  or 
that  any  evidence  besides  the  notes  was  offered.  No  such  case  as 
that  mentioned  is  to  be  found  in  the  reports. 

In  Thornton  v.  Mevx  {e),  which  was  decided  in  1827,  there  was 

(6)  15  East,  29.  (d)  Camming  v.  Roebuck,  Holt,  173. 

(c)  5  Taunt  786.  {e)  Moo.  &  M.  43. 
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a  yariance,  and  plaintifiTs  counsel  proposed  to  show  the  entry  in 
the  broker's  book  as  evidence  to  prove  which  of  the  two  notes 
was  correct  To  this  it  was  objected,  that  although  it  is  the 
duly  of  the  broker  to  enter  the  contract  in  his  books 
*for  the  convenience  of  the  parties,  the  notes  are  what  [201*] 
bind  them,  and  if  the  notes  vary  from  the  book,  the  parties 
are  only  bound  by  what  they  receive.  Chief  Justice  Abbott  re- 
fused to  admit  the  evidence,  remarking  that  he  had  changed  tlie 
opinion  he  had  formerly  held,  namely,  that  the  broker's  book  was 
the  proper  evidence  of  the  contract  This  case  is  sometimes  cited 
to  show  that  the  original  contract  is  not  contained  in  the  broker's 
book;  but  this  ruling  does  not  proceed  from  the  judgments  that 
had  lately  preceded  it  —  it  avows  a  late  change  of  opinion;  it  was 
not  acted  on  in  the  case  so  as  to  nonsuit  the  plaintiff,  but  the  trial 
proceeded,  and  the  plaintiff  was  nonsuited  on  another  ground, 
therefore  there  was  no  opportunity  to  review  the  ruling  in 
banc  (/). 

The  plaintiff  in  Grarvt  v  Fletcher  {g)  proved  a  verbal  contract 
of  purchase  by  the  broker,  and,  to  comply  with  the  statute,  gav6 
in  evidence  an  unsigned  entry  in  the  broker's  book,  and  imperfect 
bought  and  sold  notes.  A  nonsuit  was  supported  on  the  ground 
that  the  notes  did  not  constitute  a  sufficient  memorandum  in 
writing  witliin  the  statute.  In  the  judgment  it  is  stated  that  the 
entry  in  the  broker's  book  is  the  original,  and  the  bought  and  sold 
notes  ought  to  be  copies  of  it;  and,  further,  that  a  valid  contract 
may  probably  be  made  by  perfect  notes,  signed  by  tlie  broker,  and 
delivered  to  the  parties,  although  the  book  is  unsigned. 

In  Goom  v.  AJlalo  (A),  1826,  the  entry  in  the  broker's  book 
was  not  signed,  whereas  the  bought  and  sold  notes  were  properly 
signed*  "  A  signed  entry  in  the  broker's  book,"  observed  Chief 
Justice  Abbott,  by  whom  the  judgment  of  the  court  was  deliv- 
ered, ^'  and  signed  notes  conformable  to  each  other  delivered  to 
the  parties,  are  spoken  of  as  making  a  valid  contract;  the  entry 
in  the  book  has  been  called  the  original,  and  the  notes  copies,  but 
there  is  not  any  actual  decision  that  a  valid  contract  may  not  be 
made  by  notes  duly  signed,  if  the  entry  ia  the  book  be  unsigned; 
and  in  one  case  the  late  Lord  Chief  Justice  Gibbs  is  reported  to 

(/)   Per   Erie,  J.,  Sievewright   v.       (g)  5  B.  &  C.  436. 
Aichibald,  ubi  sapra.  (A)  6  B.  &  C.  117. 
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have  spoken  of  some  snpposed  decision  to  that  effect  as  having 
been  overruled."  The  objection  that  the  entry  in  the  book  was 
the  original,  and  that  the  notes  were  consequently  inadmissible, 

was  overruled  only  after  argument  on  a  special  ease.    The 
[202*]  inference  to  be  drawn  from  this  is,  that  the  *court  was 

still  far  from  recognizing  the  doctrine  that  the  bought  and 
sold  notes  constituted  the  original  contract  {%). 

The  signature  in  the  broker's  book  has  been  held  not  to  be 
essential  to  the  validity  of  the  contract  on  the  ground  that  a  rule 
making  such  a  signature  essential  would  be  followed  by  serious 
inconvenience,  since  the  validity  of  the  contract  would  then  de- 
pend upon  some  private  act^  of  which  neither  of  the  parties  to 
the  contract  would  be  informed,  and  it  would  thus  be  in  the 
power  of  a  negligent  or  fraudulent  man  to  render  the  engagements 
of  parties  valid  or  invalid  at  his  pleasure  (J),  In  Ifawes  \\ 
FoTster  (i),  decided  in  1834,  there  was  a  memorandum  signed  in 
the  broker's  booL  There  were  also  bought  and  sold  notes  tally- 
ing with  each  other,  but  varying  from  the  book.  On  tlie  first 
trial,  Lord  Denman  ruled  that  the  bought  note,  produced  by  the 
buyer,  the  plaintiff,  was  sufficient,  and  was  the  proper  evidence  of 
the  contract,  and  not  the  book,  and  that  no  notice  to  produce  the 
sold  note  need  be  given  to  the  defendant.  The  court  granted  a 
new  trial,  holding  that  this  evidence  was  not  the  proper  evidence 
of  the  contract,  unless  tliere  was  a  custom  of  trade  that  the 
bought  and  sold  notes,  and  not  the  signed  broker's  book,  were  the 
contract.  This  is  the  explanation  of  the  case  given  by  Baron 
Parke  in  Thornton  v.  Charles  (Z),  and  in  Pitts  v.  Bedcett  {m\ 
and  by  Mr.  Justice  Patteson  in  Sievevyrigkt  v.  Archibald  (n). 
On  the  new  trial,  the  jury  found  the  custom  that  the  notes,  and 
not  the  broker's  book,  constituted  the  contract.  A  bill  of  excep- 
tions was  tendered,  but  the  defendant  did  not  proceed  with  the 
matter  to  argument.  "  Possibly,"  observed  Mr.  Justice  Patte- 
son {o\  ^'  if  he  had,  it  might  have  been  held  that  the  bought  and 
sold  notes  acquiesced  in  constituted  a  new  contract;  but  that  they  | 

(f )  Per  Erie,  J.,  Sievewright  v.  Arch-  (m)  13  M.  &  W.  743. 746. 

ibald,  ubi  supra.  (n)  20  L.  J.,  Q.  B.  529;  17  Q.  B.  103, 

(j)  Ubi  supra.  115. 

(k)  1  Moo.  &  Rob.  368.  (o)  Ibid. 
if)  Infra. 
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could  ever  be  treated  nnder  sucli  circumstancefi  as  the  original 
contract  seems  to  me  impossible."  The  verdict  may  well  be  sup- 
ported on  tlie  fact«  of  the  case,  as  the  acceptance  of  the  notes 
without  objection  was  evidence  for  the  jury  of  mutual  assent  to 
a  contract,  upon  the  terms  expressed  in  those  writings  which 
agreed  {p), 

Thornton  v.  Charles  (y),  in  the  year  1842,  was  an  action 
for  tallow  *sold  and  delivered.  The  bought  note  described  [203*] 
the  transaction  as  a  purchase  of  fifty  casks,  the  sold  note 
as  a  sale  of  two  hundred  casks.  In  the  broker's  book  the  sale  was 
entered  as  fifty,  the  remainder  of  the  two  hundred  being  allotted 
to  other  purchasers.  The  fifty  casks  were  never  actually  delivered 
to  the  defendant  It  was  objected  on  this  evidence  that  the 
plaintiff  ought  to  l)e  nonsuited  on  the  grounds,  first,  that  as  there 
was  a  variance  between  the  bought  and  sold  notes,  the  entry  in 
the  broker's  book  not  being  admissible,  no  valid  contract  had  been 
proved ;  and  secondly,  that  there  was  no  evidence  to  show  any 
delivery  of  the  fifty  casks  to  the  defendant  The  broker,  in  a  con- 
versation with  the  defendant,  had  offered  to  "put  off"  those  fifty 
casks.  "  Whether  enough  has  been  done  to  satisfy  the  Statute  of 
Frauds,"  observed  Mr.  Baron  Parke,  "is  a  point  that  we  need  not 
discuss  at  present.  But  I  apprehend  it  has  never  been  decided 
that  the  note  entered  by  the  broker  in  his  book,  and  signed  by 
him,  would  not  be  good  evidence  of  the  contract  so  as  to  satisfy 
the  Statute  of  Frauds,  there  being  no  other.  The  case  of  Hawes 
V.  Forster  underwent  much  discussion  in  the  Court  of  King's 
Bench  when  I  was  a  member  of  that  court,  and  there  was  some 
difference  of  opinion  amongst  the  judges.  •  .  •  Certainly  it 
was  the  impression  of  part  of  the  court,  that  the  contract  entered 
in  the  book  was  the  original  contract,  and  that  the  bought  and 
sold  notes  did  not  constitute  the  contract.  The  jury  found  that 
the  bought  and  sold  notes  were  evidence  of  the  contract,  but  on 
the  ground  that  those  documents,  having  been  delivered  to  each 
of  the  parties  after  signing  the  entry  in  the  book,  constituted 
evidence  of  a  new  contract  made  between  the  parties  on  the  foot- 
ing of  those  notes."  Lord  Chief  Baron  Abinger  adhered  to  his 
opinion  that  when  the  bought  and  sold  notes  differ  materially 

» 

f    (p)  See  per  Erie,  J.,  Sieve wright  v.    ubi  supra. 
Axchibuld,  ubi  supra,  and  Parke,  B.,       (q)  9  M.  &  W.  802. 
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from  each  other,  there  is  no  contract,  nnless  it  is  shown  that  the 
broker's  book  was  known  to  the  parties.  The  case  was  sent  for 
new  trial  to  determine  the  meaning  of  tlie  expression  "  pnt  off/* 

In  Townend  v.  Drakeford  (r),  1843,  there  was  a  material  dif- 
ference between  the  bonght  and  sold  notes.  No  mention  is  made 
of  any  entry  of  the  sale  in  the  broker's  book.  Lord  Denman  ruled 
that  there  was  no  contract. 

Hullock,  B.,  said,  in  Henderson  v.  Bamewall  (s): 
[204*3  "  Bought  *and  sale  notes  are  not  essential  to  the  validity 
of  the  contract;  the  entry  signed  by  the  broker  is  alone 
the  binding  contract"  {t). 

In  puts  V,  Beckett  {n\  1845,  two  parties  agreed  to  make  a  con- 
tract. They  employed  a  broker  to  draw  it  up.  In  doing  so,  he 
omitted  a  stipulation  agreed  upon,  without  communicating  with 
the  parties.  Tlie  vendee  refused  to  be  bound,  and  the  court  held 
that  he  was  not  liable.  '^Tbe  parties  meet  and  enter  into  a  con- 
tract," said  Mr.  Baron  Bolfe,  ^'  and  they  authorize  another  to  draw 
it  up,  and  he,  behind  the  back  of  one  of  them,  draws  up  a  differ- 
ent contract  and  never  communicates  to  him  that  he  has  done  so. 
Surely  that  cannot  bind  him?" 

The  Court  of  Common  Bench  held,  in  Parton  v.  Crofts  (a?), 
1864,  that  in  an  action  for  non-acceptance  the  sold  note  is  a  mem- 
omndum  sufBcient  to  satisfy  the  requirements  of  the  17th  section 
of  the  Statute  of  Frauds.  The  proposition  to  be  inferred  from 
Sawes  V.  Forster  (y)  in  conjunction  with  this  case  is,  that  where 
one  of  the  notes  only  is  put  in,  the  court  will  assume  that  to  be  a 
true  representation  of  the  contract  between  the  parties,  in  the 
absence  of  proof  that  the  other  contained  different  terms. 

An  action  was  brought  in  Sievevyright  v.  Archibald  {z\  which 
was  decided  in  1851,  for  non-acceptance  of  pig  iron.  At  the  trial, 
before  Lord  Campbell,  the  bought  note  was  produced.  It  differed 
materially  from  the  sold  note,  and  there  was  no  si^ed  entry  in 
the  broker's  book.  The  jury  found  that  the  defendant  had  rati- 
fied the  contract  in  the  terms  stated  in  the  bought  note.  A  rule 
to  set  aside  the  verdict  and  enter  it  for  the  defendant  was  argned 

(r)  1  a  &  K.  20.  (u)  13  M.  &  W.  743. 

(8)  1  Y.  &  J.  887.  (x)  16  C.  B.,  N.  S.  11. 

(0  Heyman  y.  Neale,  sapra;  Grant       (y)  Supra. 
Y.  Fletcher,  5  B.  &  C.  436.  (z)  20  L.  J.,  Q.  B.  529;  17  Q.  B.  108. 
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before  Lord  Campbell  and  Jastices  Erie,  PattesoD,  and  Wightman. 
Mr.  Jnstice  Erie  differed  from  the  majority  of  the  court,  who 
ordered  a  nonsnit  to  be  entered. 

This  case  is  of  great  importance,  from  the  fulness  with  which 
the  learned  judges  entered  into  the  questions  connected  with  the 
entry  in  the  broker's  book,  and  the  bought  and  sold  notes.  The 
following  propositions  may  be  gathered  from  the  judgments  of 
the  majority: 

(a.)  Where  there  has  been  an  entry  of  the  contract  by  the 
broker  in  his  book,  signed  by  him,  this  entry  is  the  bind- 
ing contract  between  the  parties,  and  a  mistake 
made  by  *the  broker,  when  sending  a  copy  of  it  [205*] 
in  the  shape  of  a  bought  or  sold  note,  will  not 
affect  its  validity.^    Being  authorized  by  one  to  sell  and 
the  other  to   buy,  in  the  terms  of  the  contract,  when  he 
has  reduced  it  into  writing,  and  signed  it  as  their  com- 
mission agent,  it  binds  them  both,  according  to  the  Statute 
of  Frauds,  as  if  both  had  signed  it  with  their  own  hands, 
(b.)  Where  there  is  no  entry  in  the  book,  or  where  tlie  entry  is 
unsigned,  evidence  of  the  contract  is  contained  in  the 
bought  and  sold  notes,  which,  however,  in  order  to  be  bind« 
ing  upon  the  parties,  must  agree  in  substance.     If  there 
is  a  material  variance  between  them,  they  are  both  nullities, 
(c)  Where  there  is  an  entry  in  the  book,  as  well  as  bought  and 
sold  notes,  which  differ  from  the  entry,  but  agree  inter  se^ 
the  notes  cannot  be  treated  as  the  original  contract,  though 
they  may  afford  evidence  for  a  jury  of  a  new  and  8ubsti« 
tuted  contract  according  to  their  terms, 
(d.)  Where  one  note  only  is  produced,  it  will  be  presumed  to 
contain  the  contract;  but  this  presumption  may  be  rebutted 
by  production  of  the  other,  and  showing  a  variance. 
With  respect  to  the  effect  of  a  custom,  it  has  been  decided  that, 
if  goods  in  the  city  of  London  are  sold  by  a  broker  to  be  paid  by 
a  bill  of  exchange,  the  vendor  has  a  right  within  a  reasonable 

^SeeCoddingtonv.Goddard,  16Graj,  in  the  absence  of  evidence,  that  the 
442.  In  an  action  upon  a  broker*8  note  broker  was  his  general  agent,  that  the 
in  which  goods  are  named  as  "  sold  for  contract  signed  by  him  was  not  the  real 
aoooont  of  "  the  plaintiff  to  the  defend-  *  contract  between  the  parties,  which  was 
ant,*' cash,  terms,  80  days,*' it  is  compe-  a  sale  by  sample.  Remick  v.  Sandf ord, 
tent  for  the  defendant  to  show  by  parol,    118  Mass.  103. 
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time,  if  he  is  not  satisfied  with  the  sufficiency  of  the  purchaser,  to 
annul  the  contract  But  the  vendor  must  intimate  his  dissent  as 
soon  as  he  has  had  an  opportunity  to  inquire  into  the  solvency  of 
the  purchaser  (a).  Five  days  have  been  considered  too  long  a 
period  {b).  Lord  Ellenborough  was  at  first  inclined  to  think  that 
the  contract  concluded  by  the  broker  must  be  absolnte,  unless  his 
authority  was  in  writing,  of  which  the  purchaser  had  notice;  but 
the  jurymen  remarked  that  unless  the  name  of  the  purchaser  has 
been  previously  communicated  to  the  seller,  if  the  payment  is  to 
be  by  bill,  the  seller  is  always  understood  to  reserve  to  himself  the 
power  of  disapproving  of  the  sufficiency  of  the  purchaser  and 
annuling  the  contract    His  lordship  allowed  that  the  usage  was 

reasonable  and  valid,  and  required  no  further  proof  (2). 
[206*]      *Mr.  Benjamin,  in  his  valuable  work  on  the  Sale  of  Per- 
sonal Property '  (pp.  208-210),  summarises  the  authorities 
in  the  following  manner: 

First.    The  broker's  signed  entry  in  his  book  constitutes  the 

contract  between  the  parties,  and  is  binding  on  both. 
Secondly.    The  bought  and  sold  notes  do  not  constitute  the  con* 

tract 
Thirdly.    But  the  bought  and  sold   notes,  when  they  corre- 
spond and  state  all  the  terms  of  the  bargain,  are  complete  and 
sufficient  evidence  to  satisfy  the  statute,  even  though  there 
be  no  entry  in  the  broker's  book,  or  what  is  equiyalent,  only 
an  unsigned  entry. 
Fourthly.    It  seems  that  either  the  bought  or  sold  note  alone 
will  satisfy  the  statute,  provided  no  variance  be  shown  be- 
tween it  and  the  other  note. 
Fifthly.    "Where  one  note  only  is  offered  in  evidence,  the  de- 
fendant has  the  right  to  offer  the  other  note,  or  the  signed 
entry  in  the  book,  to  prove  a  variance. 
Sixthly,  as  to  variance.     If  there  be  a  signed  entry,  it  follows 
from  the  first  proposition  that  this  entry  will  in  general  con- 
trol the  case,  because  it  constitutes  the  contract,  of  which  the 
bought  and  sold  notes  are  merely  secondary  evidence,  and 
any  variance  between  them  could  not  affect  the  validity  of 
the  original  written  bargain.    If,  however,  the  bought  and 
sold  notes  correspond,  but  there  be  a  variance  between  them 
(a)  HodgBCXQ  v.  Davies,  2  Camp.  530.  (2»)  Ibid.  >  §§  276-004. 
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taken  collectively  and  the  entry  in  the  book,  it  becomes  a  ques- 
tion of  fact  for  the  jury  whether  the  acceptance  by  the  par- 
ties of  the  bought  and  sold  notes  constitutes  evidence  of  a 
contract  modifying  that  which  was  entered  in  the  book. 

Seventlily.  If  the  bought  and  sold  notes  vary,  and  there  is  no 
signed  entry  showing  the  terms  of  the  bargain  in  the  broker's 
book,  there  is  no  valid  contract. 

Eighthly.  If  a  sale  be  made  by  a  broker  on  credit,  and  the 
name  of  the  purchaser  has  not  been  previously  communicated 
to  the  vendor,  evidence  of  usage  is  admissible  to  show  that 
the  vendor  is  not  finally  bound  to  tlie  bargain  until  he  has 
had  a  reasonable  time,  after  receiving  the  sold  note,  to  inquire 
into  the  sufficiency  of  the  purchaser,  and  to  withdraw  if  he 
disapprove. 

It  will  be  observed  that  these  propositions  with  the  ex- 
ception *of  the  last,  which  is  supported  by  Hodgson  v.  [207*] 
Davies  {e\  are  contained  in  the  judgment  of  the  majority 
in  Sievevmght  v.  Archibald  {e). 

Sect.  4.  —  ChoHer-parties  not  under  Seal. 

In  a  charter-party,  as  in  every  contract,  if  the  agent  chooses  to 
make  himself  a  contracting  party,  the  other  contracting  party 
may  either  sue  the  agent  who  has  himself  contracted,  though  on 
behalf  of  another,  or  he  may  sue  the  principal  who  has  contracted 
through  his  agent  He  may  do  so  whether  the  principal  was 
known  at  the  time  or  not.^  This  right  is  independent  of  any 
remedy  acquired  by  a  stipulation  for  a  lien  or  otherwise  over  the 
goods  {fy  This,  however,  does  not  prevent  an  agent  from  stip- 
ulating in  the  charter-party  that  his  liability  shall  cease  under 
the  contract  after  a  certain  time,  or  upon  the  happening  of  a  cer- 
tain event  {g). 

An  agent  may  execute  a  charter-party  in  any  of  the  following 
ways: 

(1.)  He  may  describe  himself  as  agent  of  a  named  principal. 
In  this  case  his  liability  or  non-liability  upon  the  con- 
tract is  a  question  of  construction  and  intention  (A). 

(e)  2  Camp.  530.  (g)  Pederaon  v.  Lotinga,  cited  L.  R., 

'  See  post,  p.  443  et  seq.  7  Q.  B.  510;  see  the  cases  quoted  in 

(/)  Per  Blackbom,  J.,  in  Christoffer-  Christofferaen  v.  Hansen,  supra, 

sen  T.  Hanaen,  L.  R.,  7  Q.  B.  513.  {h)  See  Lennard  y.  Robinson,  5  K  ft 
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(2.)  ABSuming,  however,  that  he  has  authority,  if  he  execates 
it  in  the  name  of  his  principal,  and  signs  ferproc.^  his 
execution  of  the  instrument  will  bind  the  principal  but 
not  himself. 
In  order  to  be  free  from  any  chance  of  incurring  personal 
liability,  the  agent  should  not  only  in  signing  the  con- 
tract use  words  importing  agency,  but  he  should  show 
in  the  body  of  the  instrument  that  he  is  not  a  contract- 
ing party  {i)> 
(3.)  Where  an  agent  describes  himself  in  the  body  of  the  in- 
strument as  an  agent  for  his  principal,  he  will  not  be 
protected  if  he  signs  the  contract  in  his  own  name 
simply.* 
[208*]      *Agents  have    been  held  liable  who   have  described 
themselves  as  siguing  **  on  behalf  of  N."  (i),  "  by  author- 
ity of  and  as  agents  of,"  etc.  (i);  so  the  form  "A.  B.,  agent  of 
C.  D.,"  is  held  to  be  a  mere  description,  and  not  necessarily  an 
execution  for  a  principal  (2).'    The  law  is  quite  clear  that  if  a 
man  covenants  in  his  own  name  on  behalf  of  another,  he  is  liable 
on  his  covenant;  and  if  he  promises  in  the  same  manner,  he  is 
liable  upon  his  promise  in  assumpsit  {m)} 

If  the  agent  contracts  in  his  personal  character  in  the  body  of 
the  instrument,  but  uses  words  importing  agency  in  his  signature, 
he  nevertheless  makes  himself  a  party  to  the  contract  (n).  It 
may  be  questioned  whether  the  principle  of  Gadd  v.  Houghton  {o) 
would  affect  this  rule. 
The  following  cases  illustrate  the  above  statements: 
In  Kennedy  v.  Gouveia  {p),  1823,  the  defendant,  the  consignee 
and  agent  of  a  vessel  chartered  for  a  specific  voyage,  entered  into 

B.  125;  Downman  v.  Williams,  7  Q.  B.  (i)  Tanner  v.  Christian,  24  L.  J.,  Q. 

103.  B.  91. 

(f)  Lennard  v.  *Robinson,  supra;  Des-  (k)  Lennaxd  t.  Robinson,  snpra. 

landes  v.  Gregory,  29  L.  J.,  Q.  B.  93;  (I)  Parker  v.  Winlow,  7  E.  &  B.  942. 

where  the  principal  is  undisclosed,  see  'See  ante,  p.  177,  note. 

Hutchinson  v.  Tatham,  L.  R.,  8  C.  P.  (m)  Per  Abbott,  G.  J.,  in  Kennedy  ▼. 

483.  Gouveia,  3  D.  &  R.  503. 

1  See  ante,  pp.  171,  172, 177, 194,  and  *See  ante,  pp.  171,  172,  notes,  and 

notes.    See  the  subject  of  the  liability  post,  304,  and  note, 

of  agents  to  third  parties  considered,  (n)  Lennard  y.  Robinson,  supra. 

post,  p.  299.  (o)  1  Ex.  Div.  357, 

*See  poet,  p.  304,  and  note.  (p)  Supra. 
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an  agreement  "  on  behalf  of  M.,  merchant,  of  Liverpool,"  with  the 
captain,  describing  himself  as  ^^  consignee  and  agent"  of  the  ship 
and  cargo.  The  agreement  further  stated,  '^  It  is  witnessed  that 
the  said  parties  agree,"  etc.  The  defendant  signed  the  agreement 
in  his  own  name,  without  describing  himself  as  agent.  An  ac- 
tion was  brought  against  the  defendant  upon  the  agreement,  and 
the  court  refused  to  disturb  the  verdict  entered  for  the  plaintiff. 

In  Parker  v.  Winlow  {q\  a  charter-party,  expressed  to  be  made 
*'  between  A.,  of  the  good  ship  *  Celerity,'  and  B.,  agent  for  C.  D. 
&  Son,  of  Devonport,  merchants,"  to  whom  the  ship  was  to  be 
addressed,  was  signed  by  A.,  in  his  own  name,  and  the  court  was 
of  opinion  that  he  was  personally  liable  as  charterer.  '^  The  only 
ground  suggested  for  rebutting  his  personal  liability,"  said  Lord 
Campbell,  ^Ms  that  he  says  he  is  agent  for  another;  but  he  may 
well  contract  and  pledge  his  personal  liability,  though  he  is  agent 
for  another.  If  he  had  signed  the  contract  as  by  nomination  for 
C.  D.  &  Son,  he  might  have  exempted  himself  from  liability  (r), 
but  on  principle,  and  on  the  authorities  cited,  an  agent  is 
liable  personally,  *if  he  is  the  contracting  party;  and  he  [209*] 
may  be  so,  though  he  names  his  principal."  This  opinion 
was  not  necessary  to  the  decision. 

Xennard  v.  liobinsotb  cind  Fleming  («),  1855,  was  an  action 
for  demurrage  and  damages.  From  a  charter-party  set  out  in 
the  declaration,  it  appeared  that  an  agreement  was  entered  into 
between  the  plaintiff,  owner  of  the  ship  then  at  Geneva,  and  the 
defendants,  merdiants  at  London,  that  the  ship  should  proceed  to 
Torrevieja,  and  there  load  from  the  factors  of  the  defendants  a 
cargo  "  to  be  brought  to  and  taken  alongside  at  merchants'  risk 
and  expense,  which  the  said  merchants  hereby  bind  themselves  to 
ship,"  and  should  proceed  to  Memel,  and  deliver  on  paying  freight, 
"  thirty  running  days  to  be  allowed  the  said  merchants,"  for  load- 
ing and  discharging,  and  ten  days  for  demurrage  at  42.  per  day. 
The  charter-party  was  signed  "  By  authority  of,  and  as  agents  for, 
A.  H.  S.,  of  Memel,  R.  and  F." 

The  plaintiff  averred  in  the  declaration  that  A.  H.  S.  was  a 
foreigner  residing  beyond  the  seas.  To  this  the  defendants 
pleaded  that  the  agreement  was  entered  into  by  the  authority  of 

.  (q)  7  E.  &  B.  942.  (»)  5  E.  &  B.  125. 

(r  Stajg v.  ElUott,  12  C.  B.,  N.  S.  373. 
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(2.)  Assuming,  however,  that  he  has  authority,  if  he  executes 
it  in  the  name  of  his  principal,  and  signs  perproCy  his 
execution  of  the  instrument  will  bind  the  principal  but 
not  himself. 
In  order  to  be  free  from  any  chance  of  incurring  persoiuil 
liability,  the  agent  should  not  only  in  signing  the  con- 
tract use  words  importing  agency,  but  he  should  show 
in  the  body  of  the  instrument  that  he  is  not  a  contract- 
ing party  {%)} 
(3.)  Where  an  agent  describes  himself  in  the  body  of  the  in- 
strument as  an  agent  for  his  principal,  he  will  not  be 
protected  if   he  signs  the  contract  in  his  own  name 
simply.* 
[208*]      *Agents  have    been  held  liable  who   have  described 
themselves  as  signing  *'on  behalf  of  N."  (t),  "  by  author- 
ity of  and  as  agents  of,"  etc  {k)\  so  the  form  "A.  B.,  agent  of 
0.  D.,'^  is  held  to  be  a  mere  description,  and  not  necessarily  an 
execution  for  a  principal  (J)?    The  law  is  quite  clear  that  if  a 
man  covenants  in  his  own  name  on  behalf  of  another,  he  is  liable 
on  his  covenant;  and  if  he  promises  in  the  same  manner,  he  is 
liable  upon  his  promise  in  assumpsit  (m).* 

If  the  agent  contracts  in  his  personal  character  in  the  body  of 
the  instrument,  but  uses  words  importing  agency  in  his  signature, 
he  nevertheless  makes  himself  a  party  to  the  contract  (tzt).  It 
may  be  questioned  whether  the  principle  of  Gadd  v.  Houghton  {o) 
would  affect  this  rule. 
The  following  cases  illustrate  the  above  statements: 
In  Kennedy  v.  Gouveia  (p),  1823,  the  defendant,  the  consignee 
and  agent  of  a  vessel  chartered  for  a  specific  voyage,  entered  into 

B.  125;  Downman  t.  Williams,  7  Q.  B.  (i)  Tanner  v.  Chriatian,  24  L.  J.,  Q. 

103.  B.  91. 

(t)  Lennard  v.  •Robinson,  supra;  Des-  (k)  Lennaid  v.  Robinson,  snpra. 

landes  v.  Gregory,  29  L.  J.,  Q.  B.  93;  (/)  Parker  v.  Winlow,  7  E.  &  B.  9^         i 

where  the  principal  is  undisclosed,  see  'See  ante,  p.  177,  note. 

Hutchinson  v.  Tatham,  L.  R.,  8  C.  P.  (m)  Per  Abbott,  C.  J.,  in  Kennedy  v. 

483.  Gouveia,  3  D.  &  R.  503. 

>See  ante,  pp.  171,  172, 177, 194,  and  *See  ante,  pp.  171,  172,  notes,  nA 

notes.    See  the  subject  of  the  liability  post,  304,  and  note, 

of  a^pents  to  third  parties  considered,  (n)  Lennard  v.  Robinson,  supnu 

post,  p.  299.  (o)  1  Ex.  Div.  357. 

*See  post,  p.  304,  and  note.  (jd)  Supra. 


CHAP,  m.]      EXECUTION  OP  PAEOL  CONTBACTS.  2S7 

an  agreement  "  on  behalf  of  M.,  merchant,  of  Liverpool,"  with  the 
captain,  describing  himself  as  ^^ consignee  and  agent"  of  the  ship 
and  cargo.  The  agreement  further  stated,  '^  It  is  witnessed  that 
the  said  parties  agree,"  etc.  The  defendant  signed  the  agreement 
in  his  own  name,  without  describing  himself  as  agent.  An  ac- 
tion was  brought  against  the  defendant  upon  the  agreement,  and 
the  court  refused  to  disturb  the  verdict  entered  for  the  plaintiff. 

In  Parker  v.  Winlow  (y),a  charter-party,  expressed  to  be  made 
**  between  A.,  of  the  good  ship  *  Celerity,'  and  B.,  agent  for  C.  D. 
&  Son,  of  Devonport,  merchants,"  to  whom  the  ship  was  to  be 
addressed,  was  signed  by  A.,  in  his  own  name,  and  the  court  was 
of  opinion  that  he  was  personally  liable  as  charterer.  "  The  only 
ground  suggested  for  rebutting  his  personal  liability,"  said  Lord 
Campbell,  ^'  is  that  he  says  he  is  agent  for  another;  but  he  may 
well  contract  and  pledge  his  personal  liability,  though  he  is  agent 
for  another.  If  he  had  signed  the  contract  as  by  nomination  for 
C.  D.  &  Son,  he  might  have  exempted  himself  from  liability  (r), 
but  on  principle,  and  on  the  authorities  cited,  an  agent  is 
liable  personally,  *if  he  is  the  contracting  party;  and  he  [209*] 
may  be  so,  though  he  names  his  principal."  This  opinion 
was  not  necessary  to  the  decision. 

Lennard  v.  liohinson  and  Fleming  («),  1855,  was  an  action 
for  demurrage  and  damages.  From  a  charter-party  set  out  in 
the  declaration,  it  appeared  that  an  agreement  was  entered  into 
between  the  plaintiff,  owner  of  the  ship  then  at  Geneva,  and  the 
defendants,  merdiants  at  London,  that  the  ship  should  proceed  to 
Torrevieja,  and  there  load  from  the  factors  of  the  defendants  a 
cargo  "  to  be  brought  to  and  taken  alongside  at  mercliants'  risk 
and  expense,  which  the  said  merchants  hereby  bind  themselves  to 
ship,"  and  should  proceed  to  Memel,  and  deliver  on  paying  freight, 
"  thirty  running  days  to  be  allowed  the  said  merchants,"  for  load- 
ing and  discharging,  and  ten  days  for  demurrage  at  Al.  per  day. 
The  charter-party  was  signed  "  By  authority  of,  and  as  agents  for, 
A.  H.  S.,  of  Memel,  R  and  F." 

The  plaintiff  averred  in  the  declaration  that  A.  H.  S.  was  a 
foreigner  residing  beyond  the  seas.  To  this  the  defendants 
pleaded  that  the  agreement  was  entered  into  by  the  authority  of 

.  iq)  7  E.  &  B.  942.  («)  5  E.  &  B.  125. 

(r  Stojg V.  Elliott,  12  C.  B.,  N.  S.  373. 
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and  for  and  on  bebalf  of,  and  as  agents  for,  A.  II.  S.,  and  that  he 
was  named  to  and  known  by  the  plaintiff  as  being  defendants' 
principal  at  the  time  the  agreement  was  made.  To  this  plea  the 
plaintiff  demurred.  Judgment  was  entered  for  the  plaintiff  on 
the  ground  that  the  diarter-party  itself  showed  that  the  defend* 
ants  contracted  personally. 

Lord  Campbell,  0.  J.,  did  not  attach  mnch  weight  to  the  fact 
that  the  alleged  principal  was  a  foreigner;  **for,''  observed  his 
lordship,  "  a  part  of  the  contract  was  to  be  performed  in  Memel, 
where  he  resides,  and  none  in  England,  where  the  defendants  re- 
side. But  looking  at  the  whole  of  the  contract  itself,  I  think  the 
defendants  are  made  personally  liable.  There  is  nothing  in  the 
signature  to  prevent  them  from  being  so.  In  the  body  of  the 
contract  they  are  contracting  parties,  and  they  may  well  become 
so  ^by  authority  of,  and  as  agents  for,'  their  employer;  that  is,  he 
may  be  made  liable  to  them.  That,  however,  does  not  alter  the 
effect  of  the  instrument."  Coleridge  and  Erie,  JJ.,  were  of  the 
same  opinion  as  to  the  construction  of  the  contract 

In  Cooke  v.  Wilson  {t)j  1856,  the  contract  was  in  the  following 
terms  for  the  conveyance  of  goods:  ''It  is  this  day  mutually 
agreed  between  J.  and  E.  Wilson  (the  defendants),  owners 
[210*]  of  *the  ship  Jessica,  of  the  first  part,  and  S.  J.  Cooke,  on 
behalf  of  the  Geelong  and  Melbourne  Bailway  Company 
(the  plaintiff),  of  the  other  part,"  that  the  ship  should  be  ready 
by  a  given  day  to  take  on  board  certain  goods,  and  should  proceed 
therewith  to  a  place  named,  and  there  deliver  them;  ''the  rates 
of  freight  determined  upon  by  the  said  parties  to  this  agreement 
are  as  under  .  .  .  one-third  to  be  paid  in  London,  on  re- 
ceipt of  bills  of  lading,  etc.,  remainder  by  the  Geelong  and  Mel- 
bourne Eailway  Company  at  Geelong."  The  agreement  was 
signed  "J.  and  R  Wilson,"  "S.  J.  Cooke."  The  Court  of  Com- 
mon  Pleas,  consisting  of  Justices  Cresswell  and  Crowder,  held 
that  the  plaintiff  was  personally  bound  by  this  contract,  and  entitled 
to  sue  for  a  breach  of  it.  "  Primd  facie^  when  a  man  signs  a 
contract  in  his  own  name,"  said  Mr.  Justice  Cresswell,  "he  is  a 
contracting  party;  and  tliere  must  be  something  very  strong  upou 
the  face  of  the  instrument  to  prevent  that  liability  from  attaching 
to  him.    I  find  no  circumstances  of  that  sort  in  this  case.    •    •    • 

(0  1  C.  B.,  N.  S.  153. 
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The  plaintiff,  residing  in  London,  proposes  to  make  the  contract, 
and  he  signs  it  with  his  own  name."  Mr.  Justice  Williams  and 
Mr.  Justice  Willes  were  not  present  during  the  hearing. 

Deslandes  v.  Gregory  (t^),  1860,  was  another  action  upon  a 
charter-party.  The  charter-party  was  as  follows:  '^  It  is  this  day 
mutually  agreed  between  G.  D.  and  Son  (the  plaintiffs),  owners," 
etc,  '^  and  Messrs.  Gregory  Bros,  (the  defendants),  as  agents  to  S. 
F.,  of  Anamaboo,  merchants  and  charterers,  of  the  other  part, 
that,"  etc.  Signed  "  For  G.  D.  and  Son,  of  Jersey,  owners,  H.  G., 
as  agent  for  S.  F.,  of  Anamaboo,  Gregory  Bros.,  as  agents."  The 
document  was  on  a  printed  form,  the  words  "  merchants  "  and 
"charterers"  being  retained  throughout  as  printed.  The  Court 
of  Queen's  Bencli  held  that  the  defendants  were  not  personally 
liable  upon  this  contract. 

The  judgment  of  Justice  Crompton  is  clear  and  concise.  "  The 
rule  has  been  well  expressed  by  Lord  Ellenborough,"  said  the 
learned  judge,  "  that  persons  signing  a  document,  if  they  wish  to 
exclude  their  own  liability,  must  show  that  they  sign  for  some 
other  person  (x).  And  I  agree  that  if  it  is  left  ambiguous  on  the 
instrument,  it  should  be  construed  against  the  person  signing. 
•  •  .  It  was  argued  that  the  defendants  should  have 
signed  '  by  *procuration,'  if  they  had  intended  to  exclude  [211*] 
their  own  liability;  but  I  think  the  more  natural  word  to 
be  used  by  an  agent  in  such  a  case  as  the  present  is, '  for.'  Look- 
ing at  the  rest  of  the  charter-party,  exclusive  of  the  signature,  it 
might  be  said  that  possibly  the  defendants  might  not  have  in- 
tended to  exclude  their  liability,  but  when  we  come  to  the  signa^- 
ture  it  appears  beyond  doubt  tliat  they  were  signing  for  F.  as  his 
agents,  and  not  for  themselves  as  his  agents."  The  court  did  not 
think  the  plural  form  "  merchants  "  and  "  charterers  "  material  in 
face  of  the  signature. 

In  Uvtchinaon  v.  Tatham  (y),  1878,  the  charter-party  was  ex- 
pressed to  be  made  between  the  plaintiffs  and  the  defendants  '^as 
agents  to  merchants."  The  defendants  signed  the  contract  "  A. 
&  B.,  as  agents  to  merchants."  It  was  in  evidence  that  the  de- 
fendants had  authority  to  sign  the  charter-party  for  L.  This  was 
not  disclosed  to  the  plaintiffs  within  a  reasonable  time  after  the 

(u)  30  L.  J..  Q.  B.  36.  S.  345. 

(x)  See  Leadbitter  t.  Fonow,  5  M.  &       (y)  L.  R.,  8  C.  P.  482. 
19 
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signing  of  the  charter-party.  Evidence  was  then  given  on  behalf 
of  the  plaintiffs  of  the  existence  of  a  trade  usage  to  the  effect  that 
the  broker  becomes  personally  liable  if  he  does  not  disclose  his 
principals  within  a  reasonable  time.  Although  this  was  a  stronger 
case  than  Humphrey  v.  Dale  {z)  and  Fleet  v.  Murton  (a),  the 
Court  of  Common  Pleas  then  decided  that  evidence  of  the  cus- 
tom was  admissible.^  In  this  case  it  will  be  noticed  that  the  de- 
fendants were  described  as  agents,  both  in  the  body  of  the  instru- 
ment as  well  as  by  the  signature. 

(?)  E.6.&E.  1004.  'Aveidict  for  the  plaintiflb  in  thk 

(a)  L.  R.,  7  Q.  B.  126.  case  for  £475  was  allowed  to  itand. 
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Sect.  1.  —  Duties  of  Agent  m  general. 

The  following  section  deals  very  briefly  with  rules  and  principles 
which  will  be  found  more  fnlly  discussed  in  the  chapters  relating 
to  the  authority  and  liability  of  an  agent: 

The  principles  that  should  regulate  the  conduct  of  each  and 
every  agent  in  the  performance  of  his  duty,  whatever  may  be  the 
nature  of  his  agency,  are  capable  of  being  grouped  under  a  few 
heads.  In  other  words,  there  exists  a  number  of  general  princi- 
ples common  to  the  whole  law  of  agency  so  far  as  it  relates  to  the 
duties  of  agents  in  executing  their  authority,  principles  to  which 
may  be  traced  back  all  those  apparently  independent  rules  that 
seem  to  be  peculiar  to  the  vast  variety  of  forms  in  which  the  con- 
tract of  agency  may  exist  The  rules,  then,  incumbent  upon 
agents  in  general  are  the  following:    The  agent  must  be  careful 

(a.)  To  perform  the  duties  undertaken: 

(b.)  To  act  in  the  name  of  his  principal: 

(c)  To  act  in  person:^ 

>  See  ante,  p.  38  et  seq. 
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(d.)  To  obey  instructions  and  observe  tbe  terms  of  the  author- 
ity: ^ 

(e.)  In  the  absence  of  instructions  to  conform  to  usage  or 
recognized  mode  of  dealing:' 

(f.)  To  act  in  good  faith: 

(g.)  To  use  reasonable  skill  and  ordinaiy  dih'gence: 
[213*]      *(h.)  To  make  a  full  disclosure  where  he  has  an  adverse 

interest:' 

(i.)  To  render  full  accounts  of  receipts  and  disbursements: 

(k.)  To  keep  the  goods  and  money  of  the  principal  separate 
from  his  own/ 

(a.)  As  soon  as  an  agent  has  undertaken  to  execute  a  commis- 
sion for  a  valuation  consideration,  he  binds  himself  to  perfonn 
it,  and  will  be  liable  for  its  performance  in  the  absence  of  a  fresh 
contract  releasing  liim,  unless  the  agreement  is  either  illegal,  im- 
moral, or  absolutely  impossible. 

(b.)  The  reason  of  the  rule  which  requires  an  agent  to  act  in 
the  name  of  his  piincipal  is  obvious.  In  so  far  as  he  undertakes 
to  act  as  an  agent,  he  undertakes  to  represent  the  principal  only. 
A.  agrees  to  act  for  B.  in  the  purchase  of  the  estate  of  C.  Here 
A.  contracts  that  so  far  as  the  purchase  is  concerned  he  will  sink 
his  own  personal  right  of  contract,  and  act  merely  as  a  medium 
for  transferring  to  B.  all  rights  acquired  by  the  contract  with  C, 

(c.)  The  rule  that  an  agent  must  act  in  person  is  subject  to  cer- 
tain exceptions  which  have  already  been  touched  upon  in  a  con- 
sideration of  the  question  of  delegation  of  authority. 

'  See  ante,  p.  168  et  seq.  his  principal  of  the  value  cl  the  land  in 

'  See  ante,  p.  111.  direct  negotiations  for  its  purchase  by 

*  It  18  an  agent's  daty  to  give  his  piin-  himself.    When  he  becomes  the  bayer, 

dpal  timely  notice  of  every  fact  which  and  the  principal  the  seller,  his  agenqy 

may  make  it  necessary  to  take  measures  with  respect  to  the   property  ceases. 

for  his  security.    Moore  v.  Thompson,  Collar  v.  Ford,  45  Iowa,  331. 

9  Phila.  164;  Clark  v.  The  Bank  of  See  post,  p.  254  et  seq. 

Wheeling,  17  Penn.  St  824.    See,  also,  ^To  exonerate  a  factor  from  liafailiiy 

Proudfoot  V.  Wightman,  78  III.  553;  on  the  ground  of  his  passing  over  to  his 

Tagg  V.  Tenn.  Nat.  Bank,  9  Heisk.  479.  general  account  the  proceeds  of  the 

And  if  by  his  neglect  to  do  so  the  property  of  the  consignor,  and  becom- 

principal  snifers  loss,  he  is  entitled  to  be  ing  the  debtor  of  the  latter  for  such  pio- 

indemnified  by  the  agent.    Brown  v.  ceeds,  it  must  be  shown  that  the  owner 

Arrott,  6  W.  &  S.  416.  or  consignor  knew  of  such  custom  and 

An  agent  for  the  sale  of  land  will  not  usage  and  assented  to  it    Banning  v. 

be  charged  with  the  duty  of  informing  Bleakley,  27  La.  Ann.  257. 
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(d.)  The  doty  of  tlie  agent  to  obey  his  instructions  and  observe 
the  terms  of  his  authority  is  qualified  by  the  operation  of  certain 
well-known  principles  of  law.    They  are  as  follows: 

(1.)  When  the  authority  or  instructions  require  him  to  do  an 
illegal  or  immoral  act  he  will  not  be  justified  in  doing  such 
act* 
(2.)  Where  a  deviation  from  the  strict  performance  of  his  au- 
thority is  due  to  necessity  or  to  unforeseen  emergency, 
which  is  itself  not  due  to  the  agent's  default,  such  devia- 
tion is  justifiable.^    This,  of  course,  is  true  only  where  the 
agent  is  not  an  insurer,  in  which  case  the  rule  of  agency  is 
superseded  by  a  special  contract. 
(3.)  If  the  terms  of  the  authority  have  been  substantially  per- 
formed, a  circumstantial  variance  will  be  held  to  be  imma- 
terial.' 
(4.)  Where  the  instructions  are  ambiguous  the  agent  who  acts 

in  good  faith  on  the  probable  construction  is  not  liable.^ 
(e.)  These  rules  and  principles  have  already  been  considered  at 
length.     When  an  agent  is  commissioned  to  do  any  act, 
♦nothing  further  being  said  as  to  the  mode  of  performance  [214*] 
and  the  like,  it  will  be  important  for  him  to  consider 
whether  there  exists  any  ]*ecognized  usage  of  trade  or  mode  of 
dealing.    The  authority  and  instructions  will  be  interpreted  as 
embodying  an  implied  agi-eement  that  the  usage  shall  be  observed. 
Here,  however,  as  in  other  instances  where  authority  is  implied 
from  the  existence  of  a  custom,  the  usage  must  be  capable  of 
being  coupled  with  the  authority  without  introducing  any  incon- 
sistency. 

(f.)  Very  little  need  be  said  of  the  necessity  incumbent  upon 
an  agent  to  act  in  good  faith.  The  agent's  position  is  one  of  trust, 
and,  as  will  be  seen  hereafter,  no  agent  will  be  allowed  to  take 
any  advantage  of  his  position  to  the  detriment  of  his  principal.'^ 

'  See  ante,  p.  36.  Dnsar  v.  Pent,  4  Binn.  861;  Greenleaf 
'See  ante.  Authority  of  Mafiters  of  v.  Moody,  13  Allen,  363;  Perez  y.  Mi- 
Ships,  p.  124;  Jervis  y.  Hoyt,  ante,  p.  randa,  19  Mart  493.    See,  also,  Mil- 
123,  note;  Judson  y.  Sturges,  5  Day,  bank  y.  Dennistonn,  21  N.  T.  886. 
556;  Drummond  y.  Drummond,  2  Cai  *  See  ante,  p.  167. 
810;  Liotaid  y.  Grayes,  3  id.  226;  Law-  « See  ante,  p.  149. 
ler  y.  Eeaquick,  1  Johns.  Cas.  174;  For-  *  See  post,  p.  254  et  seq. 
xestier  y.  Bordman,  1  Story  C.  C.  43;  An  agent  of  a  railway  ooipotationi 
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(g.)  To  say  that  an  agent  mnst  use  reasonable  skill  and  dili- 
gence in  the  execution  of  his  authoritj  is  somewhat  vague.  The 
standard  of  the  diligence  required  in  any  employment  is  generally 
said  to  be  twofold.  It  may  be  either  that  diligence  which  a  man 
shows  in  the  conduct  of  his  own  affairs,  or  it  may  be  that  dili- 
gence which  is  characteristic  of  a  good  man  of  business  when  en- 
gaged in  the  particular  employment.  The  former  has  been  termed 
diligentia  quam  suis^  the  latter,  diligentia  dUigentis  jpcUrts  fam- 
ilicB,  The  one  is  a  standard  that  varies  with  each  individual,  the 
other  has  a  more  fixed  and  stable  character,  being  that  which  rea- 
sonable men  conversant  with  the  particular  employment  would 
have  no  difiiculty  in  determining.  This  latter  is  the  standard  of 
skill  and  diligence  required  of  agents.  If  an  agent  has  authority 
to  employ  deputies  he  will  be  liable  for  any  negligence  in  select- 
ing improper  persons,  but  not  for  the  negligence  of  the  deputies 
themselves.* 

The  rule  adopted  by  Mr.  Justice  Story  (a)  is,  that  the  agent 
contracts  for  reasonable  skill  and  ordinary  diligence;  by  the 
former  being  understood  such  skill  and  no  more  than  is  ordi- 
narily possessed  and  employed  by  persons  of  common  capacity 

charged  with  the  daty  of  selecting  the  23  Pick.  832;  Dorchestor  A  M.  Bank  v. 

route  or  line  of  the  rood,  cannot  Uw-  New  England  Bank,    1   Ciuh.    177; 

folly  disregard  the  interest  of  his  prin-  CampbpU  v.  Reeves,  8  Head,  226;  Dar- 

cipal  in  making  the  selection;  and  it  ling  v.  Stanwood,  14  Allen,  504;  Smedes 

for  a  consideration  moving  to  himself,  v.  Utica  Bank,  20  Johns.  872. 

he  should  agree  to  select  a  particolar  See,  however,  Morgan  v.  Tener,  83 

route,  the  agreement  would  be  void.  Penn.  St  805,  where  it  was  held  that  a 

Holliday  v.  Davis,  5  Oreg.  40.    See,  collection  agenqr  employed  to  ooUect  a 

also.  Bliss  V.  Mattison,  52  Barb.  885.  claim,  who  place  the  daim  in  the  hands 

Though  a  power  of  attorney  may  con-  of  an  attorney,  through  whose  misoon- 

fer  on  an  agent  the  fullest  authority  duct  it  is  lost,  aze  liable  therefor  in  the 

and  discretion  consistent  with  fidelity  absence  of  on  express  stipulation  to  the 

and  good  faith  in  the  i)erformance  of  contrary  in  the  receipt  given  for  the 

the  trust,  it  will  not  protect  him  from  claim.     The  receipt  for  the  daim  in 

responsibility  if  he  acts  un&ithfully,  or  this  case  contained  the  words:    **  To  be 

grossly  mismanages  the   business  in-  forwarded  by  us  for  oollection,  by  suit 

trasted  to  him.     Myles  v.  Myles,  6  or  otherwise,  at  our  discretion;  "  and  in 

Bush,  287.  the   margin,  the  words,  '^CoUections 

>  See  McCants  v.  Wills,  4  Rich.  (S.  made  in  all  parts  of  the  United  States 

C.)8dl;  Louisville  &  N.  R.  R.  Co.  v.  and  Canada."     See,  also,  Kranse  v. 

Blair,  1  Tenn.  Ch.  851;  Bath  v.  Caton,  Dorrance,  10  Penn.  St  462;  Bradstreet 

87  Mich.  199;  WhiUock  v.  Hicks,  75  III.  v.  Everson,  72  id.  133, 

460;  Warren  Bank  v.  Suffolk  Bank,  10  (a)  Story  on  Agency,  a.  183. 
Cu^  585;  Fabens  v.  Mercantile  Bunk, 
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engaged  in  the  same  trade,  business  or  employment;  and  bj  the 
latter  tliat  degree  of  diligence  which  persons  of  common  prudence 
are  accustomed  to  use  about  their  own  business  and  affairs,  (h)  ^ 

(h.)  Wherever  two  persons  stand  in  such  a  relation  that  while 
it  continues  confidence  is  necessarily  possessed  by  one,  and 
the  *influence  which  naturally  grows  out  of  that  confi-  [215*] 
dcnce  is  possessed  by  the  other,  and  this  confidence  is 
abased,  or  the  influence  is  exerted  to  obtain  an  advantage  at  the 
expense  of  the  confiding  party,  the  party  so  availing  himself  of 
his  position  will  not  be  permitted  to  retain  the  advantage,  al- 
though the  transaction  could  not  have  been  impeached  if  no  sucii 
confidential  relation  had  existed  (c)?  This  is  the  general  princi- 
ple. It  may  not,  however,  be  amiss  to  give  a  summary  of  the 
principles  of  fiduciary  relations  in  general: 

{h)  See  Book  III,  Chap.  II,  p.  287.  woald  bring  to  the  performance  of  this 

^Chapman  v.  Walton,  10  Bing.  57;  duty,  on  this  occasion,  an  extraordinary 

Leverick  y.  Meigs,  1  Cow.  645;  Lawler  degree  of  skill,  but  only  a  reasonable 

▼.  Eeaqnick,  1  Johns.  Cas.  174;  Madeira  and  ordinary  proportion  of  it;  and  it 

T.  Townsley,  12  Mart  84;  Broussard  v.  appears  to  us  that  it  is  not  only  an 

Deelonet,  18  id.  259;  Heinemann  v.  unobjectionable  mode,  but  the  most  sat- 

Heard,  50  N.  Y.  27.    See,  also,  Cheviot  isfactory   mode   of    determining    this 

y.  Brooks,  1  Johns.  864;    Savage  v.  question,  to  show  by  evidence  whether 

Bixckhead,  20  Pick.  167;  Hollidayv.  anugoriiyof  skillful  and  experienced 

Eennaidf  12  Wall.  254.  brokers  would  have  come  to  the  same 

Chapman  v.  Walton  was  an  action  conclusion  as  the  defendant     If  nine 

brought  for  the  want  of  reasonable  and  brokers  of  experience  out  of  ten  would 

proper  care,  skill  and  judgment  shown  have  done  the  same  as  the  defendant, 

by  the  defendant  under  certain  circum-  under  the  same  circumstances,  or  even 

stances,  in  the  exercise  of  his  employ-  if  as  many  out  of  a  given  number  would 

ment  as  a  poli<7  broker;  and  in  render-  have  been  of  his  opinion,  as  against  it, 

ing  his  judgment,  Tindal,  C.  J.,  said:  he  who  only  stipulates  to  bring  a  reason- 

"The  point  to  be  determined  is,  not  able  degree  of  skill  to  the  performance 

whether  the  defendant  arrived  at  a  of  his  duty,  would  be  entitled  to  a  ver- 

coErect  condnsion  upon  reading  the  let-  diet  in  his  &vor." 
ter,  bat  whether,  upon  the  occasion  in       See  post,  p.  237. 
question,  he  did  or  did  not  exercise  a       A  bank  which  acts  as  the  collecting 

seasonable  and  proper  care,  skill  and  agent  of  another  bank,  must  use  rea- 

judgment    This  is  a  question  of  fa^t,  sonable  care  and  diligence,  and  if.  in 

the  decision  of  which  appeals  to  us  to  consequence  of  a  failure  to  do  so,  a  loss 

test  upon  this  further  inquiry,  viz.,  happens,  it  is  liable.     Trinidad  Nat. 

whether  other  X)ersons  exercising  the  Bank  v.  Demen  Nat.  Bank,  4  Dill.  290. 
same  profession  or  calling,  and  being       (e)  Tate  v.  Williamson,  L.  R.  6  Ch. 

men  of  experience  and  skill  therein,  61,  and  cases  cited  in  the  chapter  oa 

would  or  would  not  have  come  to  the  Fiduciary  Relations, 
same  oonclnsion  as  the  defendant.    For       *  See  poet,  p.  254  et  seq. 
the  defendant  did  not  contract  that  he 
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(1.)  An  agent  will  not  be  allowed  to  place  himself  in  a  position 
in  which  his  dntj  and  interest  are  in  conflict. 

(2.)  It  is  the  duty  of  every  agent  to  do  the  best  he  can  for  his 
principal;  hence  he  is  precluded  from  taking  the  benetit  of  pur- 
chasing a  debt  which  his  principal  is  liable  to  discharge  {d).^ 

(3.)  1^0  agent  is  permitted  to  make  a  secret  profit  out  of  the 
conduct  of  his  agency.  Hence,  again,  if  employed  to  buy  he 
will  not  be  allowed  to  sell  to  his  principal  at  a  higher  price  than 
he  gave  himself  {e)} 

(4.)  Where  the  known  and  defined  relation  exists,  the  conduct 
of  the  party  benefited  must  be  such  as  to  sever  the  connection 
and  to  place  him  in  the  same  circumstances  in  which  a  mere 
stranger  would  have  stood,  giving  him  no  advantage,  save  only 
whatever  kindness  or  favour  may  have  arisen  out  of  the  connec- 
tion. Where,  on  the  other  hand,  the  only  relation  between  the 
parties  is  that  of  friendly  habits  or  habitual  reliance  on  advice 
and  assistance,  accompanied  with  partial  employment  in  doing 
some  sort  of  business,  care  must  be  taken  that  no  undue  advan- 
tage shall  be  made  of  the  influence  thus  acquired  (/).'  The 
rules  with  regard  to  gifts  are  more  strict  than  those  with  regard 
to  purchasers. 

(5.)  Whenever  a  professional  man  is  called  in  to  give  his  ser- 
vices to  a  client,  whether  to  prepare  a  deed  or  will,  the  law  im- 
putes to  him  a  knowledge  of  all  the  legal  consequences  likely  to 
result,  and  requires  that  he  should  distinctly  and  clearly  point  out 
to  his  clients  all  those  consequences  from  which  a  benefit  may 
arise  to  himself  from  the  instrument  so  prepared;  and  if  he 
fails  to  do  so,  he  will  not  be  allowed  to  retain  tlie 
[216*]  *benefit  (^).*  Where  it  was  proved  that  there  was  no  un- 
due influence,  that  the  grantor  was  fully  aware  of  tlie 
effect  of  what  he  was  doing,  and  that  the  deed  was  not  made 
without  the  intervention  of  a  disinterested  third  pei-son,  the  court 
refused  to  set  aside  the  deed  which  was  voluntary  (A).* 

It  will  be  observed  that  all  these  rules  are  intimately  related  to 

id)  Reed  v.  Norris,  2  M.  &  C.  874.  »See  post.  p.  290. 

>  See  post,  p.  263.  {ff)  Segrave  v.  Kirwan,  Beat  157. 

(e)  See  Hitchins  v.  Congreve,  4  Russ.  ^  See  post,  p.  295. 

562.  {h)  Pratt  v.  Barker,  4  Ruas.  507. 

*  See  post,  p.  265.  •  See  post,  p.  297. 
(/)  Hunter  v.  Atkins,  3  M.  &  R.  UO. 
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one  another.  They  may  be  all  referred  to  the  principle  that 
where  any  relation  exists  by  means  of  which  a  person  is  able  to 
exercise  a  dominion  over  another,  the  court  will  annul  a  transac- 
tion under  which  a  person  possessing  that  power  takes  a  benefit, 
unless  he  can  show  that  the  transaction  was  a  righteous  one. 

(i.),  (k.)  As  to  the  other  duties  of  agents,  it  will  be  seen,  when 
their  liabilities  are  considered,  that  an  agent  can  neither  refuse  to 
account  nor  mix  his  principal's  and  his  own  goods  and  money 
with  impunity  (t). 

Sect.  2.  —  Duties  of  Particular  Classes  of  Agents, 

The  duties  of  an  agent  may  be  varied  and  modified  by  con- 
tract, but  it  is  none  the  less  convenient  to  show  briefly  the  appli- 
cation to  particular  classes  of  agents  of  the  rules  which  define  the 
duties  of  agents  in  general. 
An  auctioneer  is  bound: 

(a.)  To  use  reasonable  skill  and  diligence  in  his  business.^ 
In  Denev)  v.  Deverell  {k)j  the  plaintiff,  an  auctioneer, 
had  neglected  to  insert  a  usual  clause  in  particulars  of 
sale,  by  reason  of  which  omission  the  sale  was  fruit- 
less. Tlio  plaintiff  accordingly  failed  to  recover  com- 
mission, although  the  particulars  were  shown  to  the 
defendant.  "  I  pay  an  auctioneer,"  said  Lord  Ellen- 
borough,  "as  I  do  any  other  professional  man,  for  the 
exercise  of  skill  on  my  behalf  which  I  do  not  myself 
possess,  and  I  have  a  right  to  the  exercise  of  such 
skill  as  is  ordinarily  possessed  by  men  of  that  profes- 
sion or  business.  If  from  his  ignorance  or  careless- 
ness he  leads  me  into  mischief,  he  cannot  ask  for  a 
recompense,  although  from  a  misplaced  confidence  I 
followed  his  advice  without  remonstrance  or  sus- 
picion." 

(0  See  Book  III.,  Chap.  2.  Held,  that  the  auctioneer  being  liable 

^  Where  an  aactioneer  in  making  an  only  for  gross  negligence  or  ignorance, 

entry  of  a  sale  in  his  sale-book  omitted  was  not  liable  in  damages,  the  act  hav- 

to  comply  with  the  reqairements  of  the  ing  been  recently   passed,    being   of 

statute  regulating  sales  at  public  auc-  doubtful  construction,  and  not  having 

tion,  in  oonseqnence  of  which  the  sale  ing  received  a  judicial   interpretation. 

could  not  be  enforced,  and  the  owner  of  Hicks  v.  Mintum,  19  Wend.  550. 

the  property  suffered  a  loss  on  a  re-sale:  (k)  3  Camp.  451. 
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[217*]  *(b.)  To  sell  to  third  parties,  i.  e.y  not  to  purchase  him- 
self.^  This  disability  to  purchase  may  continue  after 
the  date  of  the  anction.  Tlius,  the  Court  of  Ex- 
chequer held,  in  Oliver  v.  Cowrt  (Z),  that  an  auctioneer 
employed  to  sell  cannot  be  permitted  on  equitable  prin- 
ciples to  purchase  the  property  himself;  and  that  if  the 
person  so  employed  has  also  been  in  other  respects  con- 
nected with  the  interests  of  the  vendor,  as,  for  instance, 
by  having  been  concerned  in  valuing  the  property,  and 
purchases  the  estate  next  day  by  private  contract,  the 
property  not  having  been  sold  at  the  auction,  the  pur- ' 
chase  will  be  set  aside.  In  this  case  the  purchase  was 
set  aside  after  the  lapse  of  more  than  twelve  years. 
In  ordinary  cases,  however,  the  disqualification  to  pur- 
chase does  not  continue  after  the  auctioneer  has  de- 
scended from  the  rostrum  (Q: 

(c)  To  sell  only  for  ready  money  unless  otherwise  author- 
ized (m):' 

(d.)  To  keep  the  deposit  until  completion  of  contract  (n). 
An  auctioneer  is  a  stakeholder  (o): 

(e.)  To  disclose  the  name  of  his  principal  (j?):* 

>  See  post,  p.  272  et  seq.  (ft)  Edwards  v.  Hodding,  5  Taont. 

(f)  8  Price,  127;  Dan.  301.  815;  Gray  v.   Gutieridge,  1  M.  &  R. 

(m)  Williams  v.  Millington,H.  BL  81.  614. 

*  See  ante,  p.  122.  (o)  Buzroogh  t.  Skinner,  5  Bur.  2639. 

Attctioneera  employed  to  sell  goods,  (/>)  Peake,    120;    Franklyn  v.  La- 

with  discretion  to  sell  on  credit,  take  mond,  4  C.  6.  367. 

notes  from  certain  buyers  to  themselves,  *  An  auctioneer,  acting  as  the  agent 

payable  at  a  fntore  day,  and  the  makers  of  another  in  the  sale  of  propetty,  is 

of  these  notes  &il  before  they  come  to  personally  liable  as  vendor,  unless  at  the 

maturity:    B.eld^  that  the  principal  and  time  of  the  sale  he  discloses  the  ««nf^ 

not  the  auctioneers  should  bear  the  loss,  of  his  prindpaL    His  general  emidoy- 

imless  it  appear  that  the  auctioneeES  ment  as  auctioneer  is  not  jmt  m  notice 

appropriated  the  notes  to  their  own  that  he  acts  as  agent.    Mills  y.  Hunt, 

purposes;  and  though  the  auctioneers  20  Wend.  431. 

procure  such  notes  to  be  discounted  for  It  seems  that  even  when  an  agent  dis- 

their  accommodation,  yet  if  at  the  time  closes  the  name  of  his  principal,  he  is 

they  were  in  advance  to  their  principal  personally  liable  when  he  signs  in  his 

to  an  equal  or  greater  amount,  this  wiU  own  name   a  written  oontzact  whidi 

Bot  be  such  an  appropriation  to  their  does  not  upon  its  &oe  show  that  he 

own  use  as  wiLi  make  them  liable  to  contracts  as  agent      Mills  t.   Hunt, 

t)ear  the  loss.    Townes  y.  Birchett,  12  supra, 
leigh,  173. 
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(£  )  To  sell  in  person,  i.  ^.,  not  to  delegate  his  authority  (y):  i 
(g.)  To  account  to  his  employer,  but  not  for  interest  (r),  un- 
less it  was  his  duty  to  make  investment  («): 
(L)  To  keep  the  goods  entrusted  to  him  with  tlie  same  cara 
that  a  prudent  man  would  exercise  {t).      In  case  of 
fire,  robbery,  or  other  damage  due  to  vis  ma^or  or 
accident,  he  is  not  liable,  provided  he  has  been  guilty 
of  no  default  (z^): 
(L)  Lastly,  with  respect  to  his  duty  at  sales.    An  auctioneer 
should  obtain  the  best  price,  and  not  sell  for  a  less 
price  or  in  a  different  manner  from  that  specified  in 
his  instructions;'  or,  if  no  instructions  are  given, 
*from  that  justified  by  usage;  but  if  obedience  to  [218*] 
his  instructions  would  involve  a  fraud  on  a  third  per- 
son, he  must  not  obey  them,  since  no  contract  can 
oblige  a  man  to  make  himself  the  instrument  of 
fraud  (»).' 
As  to  bill  brokers  or  agents  employed  in  negotiating  bills  of 
exchange. 

Such  an  agent  is  bound  without  delay  — 
(1.)  To  endeavor  to  procure  acceptance: 
(2.)  On  refusal,  to  protest  for  non-acceptance  when  necessary: 
(3.)  To  advise  the  remitter  of  the  receipt,  acceptance,  or  pro- 
testing; and 
(4.)  To  advise  any  third  person  who  is  concerned  (y). 
As  to  mercantile  agents  — 

The  following  is  given  merely  as  a  brief  summary  of  the  duties, 
inasmuch  as  they  are  more  fully  treated  elsewhere. 
Where  the  agent's  instructions  are  express,  he  must  obey  them 

\q)  Cockiam  v.  Irlam,  2  M.  &  S.  301;  may  render  himself  peraonallj  liable  to 

Coles  V.  Tieoothick,  9  Yes.  251.  the  highest  lana  fide  bidder,  by  know- 

'  See  ante,  p.  122.  ingly  knocking  the  property  off  on  a 

(r)  Harrington  v.  Hoggart,  1  B.  &  higher  bid  by  the  owner  of  the  prop- 
Ad.  577.  eriy.    Warlow  v.  Hairison,  1  Ell.  & 

(*)  8  Yes.  72.  Ell.  295. 

(<)  See  CoggB  y.  Bernard,  2  Ld.  Raynu       (^)  Guerreiro  y.  Peile,  3  B.  &  A.  616; 

917.  an<l  see  Bateman^s  Law  of  Auctions, 

MSeeDayisy.  Garrett,  6  Bing.  723;  161. 
Caffirey  v.  Darby,  6  Yes.  496.  »  See  ante,  p.  36. 

•An  auctioneer,  advertising  to  sell       (y)  Beawes,  431;  Paley  by  Lloyd,  5. 
the  property  of  another  without  resenre, 
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in  snbstance,  except  where  they  are  illegal,  in  which  case  per* 
formance  itself  would  be  wrong  {zy 

Where  the  instructions  are  general,  he  must  follow  the  usage 
and  custom,  provided  that  course  would  not  be  injurious  to  his 
principal,  or,  in  the  absence  of  such  usage,  act  to  the  best  of  his 
judgment  and  iondjide  {a)? 

With  respect  to  the  duty  to  insure  the  goods  of  the  principal,' 

{z)  Holman  v.  Johnson,  Cowp.  341;  need  the  policy  be  placed  in  his  costody 

£x  parte  Mather,  8  Yes.  373.  or  control.  Johnson  y.  Campbell,  sapca. 

'  See  ante,  p.  86.  Where  it  is  the  general  cnstom  of  oon- 

(a)  Comber  y.  Anderson,  1  Camp.  528;  signees  to  insure  for  the  security  of  the 

Lambert  y.  Heath,  15  M.  &  W.  486.  owner  of  the  goods,  the  consignee  will 

*  See  ante,  p.  111.  be  placed  in  the  situation  of  an  insurer 

*  Factors  haying  the  goods  of  their  in  case  of  loss,  if  he  fails  to  protect  the 
principals  in  their  possession  may  in-  goods  by  an  insurance.  Kingston  y. 
sure  them,  but  they  are  not  bound  so  to  Wilson,  4  Wash.  C.  C.  310,  315.  See, 
do,  unless  they  haye  received  orders  to  also,  DeForest  y.  Fulton  Ins.  Co.,  1  Hall* 
insure,  or  promise  to  insure,  or  the  84;  French  y.  Reed,  6  Binn.  308.  But 
usage  of  trade,  or  the  habit  of  dealing  if  the  custom  has  a  yiew  merely  to  the 
between  them  and  their  principal,  raises  security  of  the  consignee,  he  may,  if  he 
an  obligation  to  insure.  See  Shoenfeld  choose,  waiye  the  benefit  of  it.  Eings- 
y.  Fleisher,  73  111.  404;    Schaeffer  y.  ton  y.  Wilson,  supra. 

Kirk,  49  id.  251;   Brisban  y.   Boyd,       But  where  there  is  no  general  osage 

4  Paige,  17 ;  Lee  y.  Adsit,  37  N.  Y.  78.  to  insure,  and  the  merchant*s  custom  is 

If  a  factor,  who  is  in  any  case  re-  neyer  to  insure  without  orders,  a  prom- 
quired  to  insure  the  goods  of  his  prin-  ise  by  his  factor  that  he  will  write  to  his 
cipal,  fails  to  do  so,  he  becomes  the  in-  principal  to  get  insurance  made,  does 
surer  himself  and  liable  as  such  in  the  not  bind  the  prindpal  to  insure.  Ban- 
eyent  of  loss,  and  is  entitled  to  credit  dolph  y.  Ware,  3  Cranch,  503. 
for  the  premium  which  should  haye  If  a  person  who  is  under  no  obliga- 
been  paid.  Shoenfeld  y.  Fleisher,  tion  to  execute  an  order  of  insurance, 
supra ;  De  Tastet  y.  Crousillat,  2  Wash,  neyertheless  undertakes  it  and  executes 
C.  C.  132, 136;  Morris  y.  Summerl,  id.  it  defediyely,  he  is  answerable  for  the 
203.  See,  also,  Perkins  y.  Washington  loss.  Frendi  y.  Reed,  6  Binn.  308. 
Ins.  Co.,  4  Cow.  645.  But  where  A.  &  B.  were  joint  owners 

A  letter  issued  by  a  firm  of  oommis-  of  a  yessel  and  A.  yoluntaiily  under- 
non  merchants,  innting  consignments  took  to  get  the  yessel  insured,  but  neg- 
of  goods  and  stating  that  they  "  will  lected  to  do  so,  and  the  yessel  was  lost, 
be  ooyered  by  insurance  as  soon  as  re-  it  was  hM  that  no  action  would  lie 
oeiyed  in  store,'*  does  not  import  that  against  A.  for  the  nonperformance  of 
they  personally  were  to  be  the  insurers  of  his  promise,  though  B.  sustained  a  dam- 
such  goods,  and  is  fulfilled  by  their  age  by  the  nonfeasance,  there  being  no 
obtaining  reasonable  and  proper  insur-  consideration  for  the  promise;  but  a 
ance  against  fire.  Johnson  y.  Camp-  factor  or  commercial  agent,  who  is  en- 
bell,  120  Mass.  449.  titled  to  a  commission,  will  be  answer- 

The  insurance  in  such  case  need  not  able  for  not  executing  an  oitler  to  in- 

be  in  the  name  of  the  consignor,  nor  sure.    Thome  y.  Deas,  4  John.  84. 
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the  rule  is  thus  stated  by  Mr.  Justice  Buller:  "It  is  now  settled 
as  clear  law,  that  there  are  three  instances  in  which  an  order  to 
insure  must  beobeved: 

"  First,  where  a  merchant  abroad  has  effects  in  the  hands  of 
his  correspondent  here,  he  has  a  right  to  expect  that  he 
will  obey  an  order  to  insure,  because  he  is  entitled  to  call 
his  money  out  of  the  other^s  hands,  when  and  in  what 
manner  he  pleases. 
"  The  second  class  of  cases  is  where  the  merchant  abroad  has 
no  effects  in  the  liands  of  his  correspondent;  yet,  if  the 
course  of  dealing  between  them  is  such,  that  the  one  has 
been  used  to  send  orders  for  insurance,  and  the  other 
to  *comply  with  them,  the  former  has  a  right  to  [219*] 
expect  that  his  orders  for  insurance  will  still  be 
obeyed  unless  the  latter  give  him  notice  to  discontinue 
that  course  of  dealing. 
"Thirdly,  if  the  merchant  abroad  send  bills  of  lading  to  his 
correspondent  here,  he  may  engraft  on  them  an  order  to 
insure,  as   the  implied  condition  on  which  the  bills  of 
lading  shall  be  accepted,  which  the  other  must  obey  if  he 
accept  them,  for  it  is  one  entire  transaction  "  (J). 
With  respect  to  the  other  duties  of  mercantile  agents,  viz.,  the 
duty  to  account,  to  keep  their  principal's  money  distinct  from 
their  own,  to  act  in  good  faith,  to  use  due  diligence  and  the  like, 
nothing  further  need  be  said  here. 
The  master  of  a  ship  is  bound  — 

(a.)  To  give  all  his  time  to  his  employer  (o). 
(b.)  To  accept  no  interest  in  conflict  with  his  duty.  Hence  he 
may  not  make  profits  in  the  course  of  his  agency  {o)} 
But  if  there  is  no  agreement  to  the  contrary  he  may 
claim  "primage  accustomed,"  when  inserted  in  the 
charter-party  {d). 

A  commiiBion  merchant  having  in  his  Kline  v.  Queen  Ins.  Co.,  7  Han,  267. 
poesesuon  the  goods  of  his  principal  de-       (b)  Smith  v.  Lascelles,  2  T.  R.  187. 
posited  with  him  for  sale,  has  an  inter-       (c)  Thomson  v.  Havelock,  1   Camp, 

est  in  the  property  which  entitles  him  to  527;  Madach.  Mer.  Ship.  172. 
insure  the  same  against  fire  in  his  own       '  See  Berthoud  y.  Gordon,  6  Miller 

name  to  the  full  value  of  the  goods.  (La.),  579. 

DeForest  v.  Fulton  Ins.  Co.,  1  Hall,  84;       {d)  Best  v.  Saunders,  M.  &  M.  208; 

Brisban  t.  Boyd,  4  Paige,  17.   See,  ako,  Scott  y.  Miller,  3  Bing.  N.  C.  811. 
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The  ship's  hnsband  is  bonnd  — 
(a.)  To  select  tradesmen  and  appoint  officers  without  par- 

tialitj  {e): 
(b.)  To  see  that  the  ship  is  properly  repaired,  equipped,  and 

manned  (y*): 
(c)  To  procure  freights  or  charter-parties  (/): 
(d.)  To  preserve  the  ship's  papers  {/): 
(e.)  To  make  the  necessary  entries  {/*): 
(£.)  To  adjust  freight  and  averaged  {y): 
(g.)  To  disburse  and  receive  moneys,  and  keep  and  make  up 

the  accounts  as  between  all  parties  interested  (^): 
(h.)  To  act  m  person: 

(i.)  To  account    If  he  refuses  or  delays  to  do  so,  he  will  be 
liable  to  pay  interest  on  the  money  in  his  hands  (A)  ^ 

His  duties  are  thus  summarized  in  Bell's  ^Principles  of  the 
Law  of  Scotland,"  p.  449:    "1.  To  arrange  everything 
[220*]  for  the*outfit  and  repair  of  the  ship — stores,  repairs, 
furnishings;  to  enter  into  contracts  for  affreightment;  to 
superintend  the  papers  of  the  ship.    2.  SQs  powers  do  not  extend 
to  the  borrowing  of  money;  but  he  may  grant  bills  for  furnish- 
ing stores,  repairs,  and  the  necessary  engagements,  which  will 
bind  the  owners,  although  he  may  have  received  money  wherewith 
to  pay.    3.  He  may  receive  the  freight,  but  is  not  entitled  to  take 
bills  instead  of  it,  giving  up  the  lien  by  which  it  is  secured.    4. 
He  has  no  power  to  insure  for  the  owner's  interest  without  special 
authority.    5.  He  cannot  give  authority  to  a  law  agent  that  will 
bind  his  owners  for  expenses  of  a  lawsuit    6.  He  cannot  del^ate 
his  authority." 
As  to  solicitors — 

A  solicitor  who  accepts  a  retainer  to  do  any  business  as  solic- 
itor, contracts  to  carry  on  the  business  to  its  termination,  provided 
the  client  supplies  him  with  reasonable  f nnds  (t),  viz.,  such  funds 
as  enable  the  solicitors  to  proceed  with  the  cause  by  meeting  the 
expenses  as  they  arise  {k).^ 

{e)  Card  v.  Hope,  2  B.  &  C.  661;        (h)  Pearce  y.  Gieen,  IJ.  &  W.  135, 

Barby  v.  Baines,  9  Ha.  872;  Abbott,  139. 
Bhipping,  79.  '  See  post,  p.  254  et  seq. 

(/)  Abbott,  Shipping,  79.  (t)  Whitehead  v.  Lord,  7  Ex.  791. 

Q)  Abbott,  Shipping,   79;    Sims  T.        (k)  Haslop  v.  Metcalf,  1  Jar.  816. 
Brittain,  4  B.  &  Ad.  375.  *  See  the  duration  of  aathoiity  con- 
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His  duty  is — 
(a*)  To  exercise  reasonable  skill  and  diligence  in  his  pro- 
fession.^ 
The  measure  of    damages  recoverable  in  consequence  of  a 
breach  of  duty  by  a  solicitor  is  the  loss  or  damage  to  which  the 
client  has  been  subjected  directly  by  reason  of  the  solicitor's  de- 
fault or  neglect 

In  Stannard  v.  Ullithome  (Z),  A.,  the  assignee  of  a  lease,  em- 
ployed B.  as  an  attorney  to  peruse,  on  his  behalf,  the  draft  of  an 

Bidered  at  lengtli  in  Weeks  <m  AUtb.    Cooley  on  Torts,  648. 

g  248.  Jadge  Cooley  lays  down  the  role  that 

'Cooley  on  Torts,  649;   Weeks  on   " the  practitioner  most  possess  at  least 
Attys.  §  284  et  seq.  the  average  degree  of  learning  and 

Hie  rule  opon  this  snlgect  is  thns  skill  in  his  profession  in  that  part  of  the 
stated  in  Leighton  v.  Sargent,  27  N.  H.  coontiy  in  which  his  services  are  offered 
460,  469:  "By  oar  law  a  person  who  to  the  public;  and  if  he  exercises  that 
0^18  his  services  to  the  community  learning  and  skill  with  reasonable  care 
generally,  or  to  any  individual,  for  em-  and  fidelity,  he  discharges  his  legal 
ployment  in  any  professional  capacity  duty."  Cooley  on  Torts,  649;  Walker 
as  a  person  of  skill,  contracts  with  his  t.  Goodman,  21  Ala.  647;  Landon 
employer:  1.  That  he  possesses  that  v.  Humphrey,  9  Conn.  209;  Patten  v. 
reasonable  degree  of  learning,  skill  and  Wiggen,  51  Me.  594;  Simonds  y. 
experience  which  is  ordinarily  possessed  Henry,  89  id.  155;  Howard  y.  Qrover, 
by  the  professors  of  the  same  art  or  28  id.  97;  Barnes  y.  Means,  82  111. 
sdenoe,  and  which  is  ordinarily  regarded  879;  Utley  y.  Bums,  70  id.  162;  Ritchey 
by  the  community  and  by  those  conver-  y.  West,  28  id.  885;  Holmes  y.  Peck, 
sant  with  that  employment  as  necessary  1  R.  I.  248;  Hathom  y.  Richmond, 
and  sufficient  to  qualify  him  to  engage  48  Yt  257;  Wilmot  v.  Howard,  89  id. 
in  such  business.  ...  2.  That  he  will  447;  Branner  y.  Stormont,  9  Kan.  51 
use  reasonable  and  ordinazy  care  and  Craig  y.  Chambers,  17  Ohio  St  258 
diligence  in  the  execution  of  his  skill  Gallaher  y.  Thompson,  Wright,  466 
and  the  application  of  his  knowledge  Smothers  y.  Hanks,  84  Iowa,  286 
to  accompli^  the  purpose  for  which  he  Wood  y.  Clapp,  4  Sneed,  65;  Hitchcocks 
is  employed.  He  does  not  undertake  y.  Burgett,  88  Mich.  — ;  Long  y.  Mor- 
for  extraordinaty  care  or  extraordinary  rison,  14  Ind.  595;  Reynolds  y.  Graves, 
diligence,  any  more  than  he  does  for  8  Wis.  416;  Qramm  v.  Boener,  56  Ind. 
nnoommon  skill  ...  8.  In  stipulating  497;  ReiUy  v.  Cavanaugh,  29  id.  435; 
to  exert  bis  skill  and  apply  his  diligence  Yamum  y.  Martin,  15  Pick.  440;  Phil- 
and  care,  the  medical  and  other  profes-  lips  v.  Bridge,  11  Mass.  242;  Carpenter 
sional  men  contract  to  use  their  best  y.  Blake,  60  Barb.  488;  Bellinger  y. 
judgment.**  The  action  in  this  case  was  Craigue,  81  id.  584;  Gambert  y. 
against  a  surgeon,  but  the  court  say  Hart,  44  Cai.  542;  Heath  y.  Glisan,  3 
that  the  duties  of  lawyers  and  physi-  Qreg.  64;  Boydston  y.  Giltner,  8  id. 
cians,  engineers,  machinists,  shipmas-  119;  Williams  y.  Poppleton,  8  id. 
tex^  builders,  brokers,  etc.,  aregoyemed  189;  Hord  v.  Grimes,  13  B.  Mon.  188. 
by  the  same  general  rule.    See,  also,       (Q  10  Bing.  491. 
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assignment.  B.  allowed  A.  to  execnte  an  unqualified  covenant 
that  the  lease  was  valid  (an  unusual  covenant)  without  inforn^ing 
him  of  the  consequences.  B.  was  accordingly  held  liable  for  such 
damages  as  A.  had  suffered. 

It  is  extremely  difficult  to  define  the  exact  limit  bj  which  the 
skill  and  diligence  which  a  solicitor  undertakes  to  furnish  in  the 
conduct  of  a  case  is  bound,  or  to  trace  precisely  the  dividing  line 
between  that  reasonable  skill  and  diligence  which  appears  to  sat- 
isfy his  undertaking,  and  that  orasm  negligentia  or  lata  cvlpa^ 
mentioned  in  some  of  the  cases,  for  which  he  is  undoubtedly  re- 
sponsible (w). 
[221*]  *Solicitor8  who  undertake  to  act  for  a  client  are  pre- 
sumed to  know  the  duties  imposed  upon  them  by  act  of 
parliament  and  rules  of  court,  as  well  as  by  the  ordinary  practice 
and  routine  of  professional  duty,  and  will  be  liable  to  their  clients 
for  want  of  such  knowledge;  but  they  are  not  liable  for  mistakes 
upon  difficult  points  of  law,  unless  they  undertake  to  act  upon 
their  own  opinion  {n).  Except  in  those  cases  where  there  is  a 
legal  presumption  that  a  solicitor  has  the  requisite  knowledge,  he 
may  free  himself  from  responsibility  by  following  the  advice  of 
counsel  (&). 

Solicitors  have  been  held  guilty  of  actionable  negligence: 
Where  proceedings  were  taken  in  a  court  that  had  no  jurisdic- 
tion, which  fact  was  patent  (  p\  or  l)efore  the  necessary  prelimi- 
naries had  been  observed  (;);  in  suffering  judgment  to  go  by 
default  (/•);  in  failing  to  deliver  brief  to  counsel  in  time  («);  in 
failing  to  be  present  at  trial  with  the  witnesses  {t)\  where  the 
client's  papers  have  been  lost  {u)  or  mislaid  {^)} 

(b.)  To  observe  the  utmost  good  faith  and  fidelity  towards 
his  client 

(m)  Per  Chief  Justice  Tlndal,  Gode-  (r)  Godefroy  v.  Jay,  sapra. 

froy  V.  Dalton,  6  Bing.  467.  (»)  Lowry  v.  Guildford,  5  C.  &  P.  234. 

(it)  Kemp  y.  Burt,  1  Nev.  &  M.  262;  \i)  Hawkins  y.  Harwood,  4  Ex.  508; 

Pitt  y.  Zalden,  4  Burr.  2060;  Hart  y.  Reeve  v.  Rigby,  4  B.  &  Aid.  203. 

Frame,  6  CI.  &  F.  193;  Sieyenson  y.  (u)  Beeye  y.  Palmer,  5  C.  B.,  N.  S. 

Rowland,  2  Dow.  &  C.  119.  91. 

(o)  Godefroy  y.  Jay,  7  Bing.   413;  {x)  Wilmoth  y.  EUdngion,  1  N.  &  N. 

Bracey  v.  Carter,  12  Ad.  &  E.  373.  749. 

(p)  Williams  y.  Gibbe,  5  Ad.  &  E.  '  See  the  English  cases  collected  in 

208.  Cooley  on  Torts,  648;  Weeks  on  Attys. 

(q)  Hunter  y.  Caldwell,  10  Q.  B.  69.  p.  483. 
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Hence  it  is  his  dnty  to  avoid  the  acceptance  of  interests  con- 
flicting with  those  of  his  client,  and  to  advise  his  client  with  a  due 
regard  to  the  latter^s  interest 

(c.)  To  preserve  an  inviolable  secrecy  with  respect  to  the 
communications  of  his  client,  made  to  him  whilst  act- 
ing as  solicitor,  whether  the  communications  relate  to 
an  action  existing  or  in  progress  at  the  time  they  are 
made  (y). 
Provided  the  communication  does  not  make  the  solicitor  a  party 
to  a  fraud  (z\  and  it  is  received  in  the  ordinary  scope  of  his  pro- 
fessional employment,  either  from  a  client,  or  on  his  account,  or 
for  his  benefit  in  the  transaction  of  his  business;  or  if  he  com- 
mits to  paper,  in  the  course  of  his  employment  on  the  client's 
behalf,  matters  which  he  knew  only  through  his  ^profes-  [222^] 
sional  relation  to  the  client,  he  is  bound  to  withhold  them, 
and  will  not  be  compelled  to  disclose  the  information  or  to  pro- 
duce the  papers  in  any  court,  either  as  party  or  witness,  unless  the 
evidence  required  of  him  relates  only  to  collateral  matters  (a). 

The  privilege  of  secrecy,  on  the  ground  of  professional  confi- 
dence, extends  to  business  communications  between  solicitor  and 
client,  and  solicitor's  agent,  client's  agent  and  solicitor,  and  be- 
tween solicitor  and  his  agent  The  practitioner's  mouth  is  shut 
forever.  The  protection  does  not  terminate  with  the  death  of  one 
of  the  parties  to  it;  if  the  solicitor  becomes  an  interested  party, 
or  ceases  to  practise,  it  may  be  enforced  by  injunction  {h). 

(y)  (Tromack  v.  Heathoote,  4  Moo.  (h)  Hare  on  Disooveiy,  2nd  ed.,  p. 

857;  Clark  ▼.  Claik,  1  M.  &  Rob.  3.  163;  as  to  the  extent  of  the  privilege. 

(z)  Gartffide  v.  Oatram,  26  L.  J.,  Ch.  see  Fenner  ▼.  Soath-Coost  Rail.  Co.,  L. 

114.  R.,  7  Q.  B.  77;  Simpeon  v.  Bionm,  and 

(a)  Doe  V.  Andrews,  Cowp.  845;  and  Hampson  v.  Hampeon,  26  L.  J.,  Ch. 

see  per  Lord  Bnmgham,  Greenoogh  v.  612;  as  to  its  duration,  see  Ghomondley 

Gaskell,  1  My.  &  E.  96.  t.  Clinton,  19  Yes.  268. 

20 


30C 


BIGHTS,  £10.,  ABI8IN6  017T    OF  THB  OOKTSAGT.      [BOOK  m. 


[223*] 


♦  CHAPTER  IL 


LIABILITIES  OF  AGENT  TO  PRINCIPAL  ON  CONTRACTS. 


PAGE. 

Sect.  l.-^Cfihe  LSabaUy 
Generattif. 

An  agent  is  liable,  whenever  he  yio- 
lates  hifl  duties,  to  indemnify  the 
principal  for  kws  or  damage  occa- 
sioned by  such  breach  of  duty. . .  224 

Test  of  liability  nponcontzacti....  225 

Sect.  2.  — Measure  <^  Damagee. 

The  measure  is  ascertained  by  the 
application  of  rales  common  to 
the  whole  law  of  contracts 226 

Rules  stated  in  Hadley  v.  Baxendale  226 

PrimS facte  the  damages  which  ac- 
tually result  from  the  breadi  of 
contract  are  reooTerable 227 

Effect  of  notice  in  increasing  meas- 
ure of  damages 227 

Observations  of  Martin,  B.,  and 
BUckbom,  J 227 

The  damages  may  be  nominal  or 
substantial 228 

Opinion  of  Mr.  Justice  Story 22S 

Where  substantial  damages  axe 
claimed  the  measure  is  the  actual 
damage 229 

Webster  v.  De  Tastet  and  Van 
Wart  T.  Woolly  explained 229 

No  conflict  between  cases  which 
negative  a  right  to  recover  sub- 
stantial damages  and  cases  which 
affirm  a  right  to  nominal  damages  229 

Further  illustraiions  of  the  measure 
of  damage 229 

Summary  of  principles 234 

Sect.  3.  —  Omieeion   to  Perform 
Gratuiiawt  Undertaking, 

When  an  agent  is  bound  to  per- 
form a  gratuitous  undertaking. .  235 
Illustrations 235 


PA9B. 

The  distinction  between  paid  and 
unpaid  agents  vanishes  in  con- 
sidering their  liability  for  mis- 
feasance  237 

Action  negligence  variable 237 

Meaning  of  the  ex|»essiQn — gross 
negligence 237 

Sect.  4.  — Negligence  in  Perform" 
ing  Undertaking. 

Failure  to  exercise  the  degree  of 
skill  which  the  agent  hdds  him- 
self out  as  possessing 238 

Illustrations  of  the  skill  and  dili- 
gence required 238 

Action  against  gratuitous  agent  for 
loss  due  to  a  wrong  entry  at  the 
customhouse 238 

Negligence  in  insuring 239 

Skill  required  of  an  arbitrator 241 

Distinction  when  the  agent  holds 
himself  out  as  possessed  of  skill.  242 

Result  of  the  cases 242 

Sect.  5. — Profits  made  in  cauree 
of  Agency, 

Profits  made  in  course  of  agenqr  be- 
long to  the  principal 243 

Earlier  cases  refer  to  master  and 
apprentice 243 

Profits  made  by  use  of  principal's 
money 243 

Illustrations  of  the  principal's  claim  244 

Profit  made  on  re-sale  of  shares. . .  245 

Claim  by  purchaser  of  commissioQ 
received  by  his  broker  from  the 
vendor  allowed 245 

Acquiescence  on  the  part  of  the 
principal  affords  the  agent  a  good 
defence 246 

The  profits  must  be  made  in  em- 
ployment as  agent 24S 


onAP.  n.] 


LIABILITY   OF  AGENT  TO  PBIUaPAL. 


SOT 


PAGB, 

Sbct.  ^.--Uabtlity  of  Agent  to 
Account, 

Agent  18  bound  to  acooont  for  prin- 
cipal^a  proper^ 247 

When  for  mteieflt 247 

Decisions  present  great  difficulties.  248 
Rule  laid  down  by  Lord  EUenbor- 
oagh 248 

Liability  of  agents  retaining  princi- 
pal *s  mon^  by  his  aathoiity. .. .  248 
Agents  accountable  to  their  princi- 
pals  248 

[Sub-agents  to  agent 249 

[224*]  ^Fiduciary  relation  a  good 

ground  for  an  account 249 

Keglect  to  account  renders  agent 

liable  to  forfeit  commission 250 

Effect  of  mere  iiiegularity. .. .  250 


PAOB. 

Agent  cannot  dispute  principal's 
title  to  money  paid  on  behalf  of 

principal 250 

Application  of  the  rale  to  bro- 
kers, warehousemen,  and 
wharfingers  and  others 250 

Gases  to  which  the  rule  does  not 
api^ly — determination  of  bail- 
ment by  title  paramount 250 

When  a  bill  for  an  account  lies. ...  251 

Grounds  upon  which  the  equitable 
jurisdiction  is  founded 251 

Distinction  between  cases  of  general 
agency  and  cases  of  agency  in 
single  transactions 252 

Effect  of  pleading  account  stated. .  252 

Effect  of  proof  of  mistakes  and  omis- 
sions only  in  the  account  stated..  252 

Effect  of  proof  of  fraud 252 


Sect.  1. —  Of  the  LiahiUty  Generally. 

Ak  agent  may  be  persoDally  liable  upon  liis  contracts  to  his  prin- 
cipal or  to  third  parties. 

First,  then,  as  to  his  liability  to  his  principal. 

Whenever  an  agent  violates  his  duties  to  his  principal,  he  will 
be  liable  to  indemnify  the  latter  for  any  loss  sustained  by  him, 
provided  the  loss  is  a  natural  result  of  such  violation  of  duty  {a)} 

(a)  Paley  on  Agency,  by  lioyd,  9, 10,  Bat  the  good  faith  of  the  agent  will 

16,  17.  not   exonerate    him  from   liability  to 

*  Bell  ▼.  Cunningham,  8  Pet.  69;  his  principal,  if  be  has  in  fact  been  neg- 
Dodge  Y.  Tlleston,  12  Fide.  828;  Clark  ligent  or  has  disregarded  orders.  Bank 
▼.  Roberts,  26  Mich.  506;  Pownall  v.  of  Owensboro  v.  Western  Bank,  13 
Bair,  78  Penn.  St  403;  Howe  v.  South-  Bush,  526.  Thus,  if  an  agent,  in- 
eiland,  89  Iowa,  484;  Price  v.  Eeyes,  trusted  with  the  property  of  his  princi- 
62  N.  Y.  378;  Wilts  v.  Morrell,  66  pal,  parts  with  it  in  a  way  or  for  a  pur- 
Barb.  511;  Johnson  v.  Wade,  58  Tezin.  pose  not  authorized,  he  is  liable  for  a 
480;  McDermid  ▼.  Cotton,  2  Brad-  conyersion,  although  there  was  no 
'w^f  297.  wrongful  intent  on  his  part    Laverty 

One  who  liargains  to  render  serrices  ▼.  Snethen,  68  N.  Y.  522. 
for  another,  undertakes  for  good  faith  In  an  action  against  an  agent  for  yi- 
and  integrity  but  not  for  infallibility,  elation  of  instructions,  evidence  that  the 
An  employee  is  liable  to  his  employer  deviation  from  the  instructions  was  ad- 
for  negligence,  bad  faith,  or  dishonesty,  vantageous  to  the  principal,  is  not  ad- 
but  not  for  losses  incidental  to  errors  of  missible.  McDermid  v.  Cotton,  2  Brad- 
judgment.  Page  T.  Wells,  37  Mich,  well,  297. 
415.  Where  an  agent  for  another  for  the 
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This  rules  applies  wherever  the  agent,  not  being  a  grataitoos 

sale  of  iiroperty,  who  has  agreed  not  to  all  charges  for  interest,  storage,  etc., 

sell  for  credit,  except  to  those  who  are  caused  by  plaintiff's  negligence.  Dodge 

good  and  responsible,  and  to  take  no  ▼.  Tileston,  12  Pick.  H28. 

paper  bat  good,  first  class  collectible  Proof  that  an   agent  has  exceeded 

paper,  and  sach  ashe  is  willing  to  gnar-  his  anthority  and  that  a  loss  has  le- 

antee,  takes  paper  which  he  knows  to  salted  therefirom,   though  actionable, 

be  worthless,  and  turns  it  over  to  his  will  not  alone  support  an  action  by  the 

employer,  who  is  ignorant  of  its  char-  principal  against  him  for  fraud.    It  is 

acter,  he  makes  himself  liable  as  guar-  competent   evidence  on   the  issoe  of 

antor  of  the  paper;  and  he  is  not  en-  fraud  in  an  action  by  the    principal 

titled  to  have  thepaper  returned  to  him  against  him,  and  with  other  droum- 

as  a  condition  inecedent  to  judgment  stances  may  satisfactorily  establish  it, 

against  him  on  such  guaranty.    Qaxk  but  it  does  not  ipso  facto  constitute 

▼.  Roberts,  26  Mich.  506.  fraud.  Price  v.  Eeyes,  62  N.  Y.  378. 

If  a  party  engaged  in  the  busineas  of  Where  an  agent  has  become  respon- 

loaning  mon^  on  real  estate  security,  sible  to  his  principal  by  the  misoondact 

solicits   money  to  loan,   promising  to  of  his  own  sub-agent,  and  has  been 

take  afiist  mortgage  on  real  estate  in  compelled  to  pay  his  principal,  he  may 

Talue  double  the  sum  loaned,  and  ob-  recover  from  the  sub-agent  Pownall  v. 

tains  the  mon^,  which  he  loans,  tak-  Bair,  78  Penn.  St  403. 

ing  a  mortgage  on  real  estate  which  is  The  burden  of   proving  negligence 

subject  to  prior  incumbrances,  which  alleged  by  the  plaintiff  is   with   the 

are  unknown  to  the  party  advancing  the  plaintiff,  and  so  remains  through  the 

money,  and  under  wludi  the  property  trial.    Heinemann  v.  Heard,  62  K.  T. 

mortgaged  is  sold,  whereby  the  debt  is  448,  reversing  S.  C.  2  Hun,  324. 

lost  such  agent  will  be  liable  to  the  Bank  officers  who  abuse  their  powers 

party  advancing  the  money  in  an  action  must  personally  account  to  the  bank  lor 

on  the  case.    The  foct  m  such  case  that  what  it  shall  suffer.    Austin  v.  Danids, 

the  mortgaged  properly  was  of  double  4  Den.  2d9;  First  Nat  Bank  v.  Reed, 

the  value  of  all  the  incumbrances  on  it,  36  Mich.  263.    See,  generally,  Ang.  k 

will  not  relieve  the  agent  of  liability  to  Am.  on  Corp.  sec  312. 

his  principal,  who  had  no  knowledge  of  Where  a  customer   of  a  bank  in 

any  prior  liens  until  the  property  was  Chicago  had  railroad  stocks  which  were 

lost  by  sale  under  a  prior  deed  of  trust  held  by  the  bank  in  its  name  in  other 

Shipherd  v.  Field,  70  III.  438.                .  banks  in  New  York,  and   during  the 

Instructions  to  remit  money  through  great  Chicago  fire,  directed  his  banker 

the  man  in  notes  of  a  specified  denom-  to  telegraph  immediately  and  have  them 

ination,  are  not  complied  with  by  remit-  sold,  and  directed  his  dispatch  to  be 

ting  notes  of  a  smaller  denomination  sent  from  a  stati<m  outside  the  dfy, ' 

and  a  greater  number.    Wilson  v.  Wil-  under  the  belief  that  none  could  be 

son,  26  Penn.  St  dd3.  sent  from  the  dty,  and  after  this  the 

In  an  action  by  a  factor  against  his  bank  sent  a  dispatch  from  the  city,  un* 

principal  to  recover  a  general  balance,  der  which  more  stocks  were  sold  than 

the  plauitiff*s  negligence  in  selling  the  those  it  held  for  such  customer,  and,  on 

defendant's  goods  may  be  given  in  evi-  the  next  day,  sent  another  dispatdi  from 

dence  in  mitigation  of  damages,  and  the  station  outside  the  dty,  which  did 

to  bar  all  charges  for  commissicms,  and  not  get  through  for  some  time,  and 
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agent,'  neglects  to  enter  npon  the  performance  of  what  he  has  un- 
dertaken (&);  or  where  the  agent  fails  to  exercise  that  degree  of 
skill  whicli  is  imputable  to  his  situation  or  employment  (e?)';  or 
where  he  neglects  the  express  instructions  of  his  principal,  or 
duties  that  may  bo  reasonably  inferred  {d)  either  from  the  princi- 
pal instructions  (e\  or  from  usage  of  trade  or  mode  of  dealing  {/)f 
provided  the  deviation  from  his  duties  implied  or  express  is  not 
of  a  slight  and  unimportant  character,  *  or  occasioned  by  a  sud- 
den and  unforeseen  emergency  (5^),  or  justified  by  the  illegality '  of 
the  instructions,  in  which  cases  the  agent  will  not  be  liable.  The 
same  rule  applies  where  the  agent  neglects  to  keep  regular  ac- 
counts (A),*  or  to  account  for  profits  made  in  the  course  of  his 
agency  (tV  or  when  he  mixes  the  property  of  his  principal  with 
his  own  (k).    And  where  an  individual  is  known  to  be  contract- 

under  which  other  raihoad  stocks  were  his  default  as  between  himself  and  his 

aold.  at  a  much  lower  price  than  the  sareties  on  the  one  hand  and  his  pnn- 

first:    Held,  that  the  customer  was  en-  cipal  on  the  other,  by  taking  the  prin- 

titied  to  xeoover  of  his  banker  for  his  cipal's  money  for  that  purpose.    City  of 

stocks  sold,  the  price  received  at  the  Detroit  v.  Weber,  29  Mich.  24. 

firet  sale,  as  he  was  the  first  to  give  a  '  See  post,  p.  235. 

direction  to  selL    Follansbee  v.  Parker,  (h)  Elsee  v.  Gatward.  5  T.  R.  143. 

70  ni.  11.  {e)  Shiells  v.  Blackburn,  1  H.  Bl.  158. 

One  may  also  be  liable  for  falsely  pre-  *Seeante,  p.214. 

tending  to  be  andactmg  as  the  agent  of  {d)  Smith  v.  Lascelles,  2  T.  R.  187; 

another  without  authority.    Thus  where  Wallace  v.  Telfair,  2  T.  R.  188,  note, 

a  party,  falsely  jnetending  to  be  an  (e)  Park  v.  Hammond,  4  Camp.  344. 

agent  id  the  owner  of  land  to  sell  the  (/)  £x  parte  Belchier,  Ambl.  218; 

same,  executes  a  contract  for  its  sale,  Moore  v.  Morgue,  Cow.  480;  Paley,  9. 

which  is  recorded,  and  upon  which  the  '  See  ante,  p.  111. 

purchaser  brings  suit  for  a  specific  per-  ^  See  ante,  p.  167. 

formanoe,  whereby  the  owner  is  put  to  (g)  Catlin  v.  Bell,  4  Camp.  188. 

trouble  and  expense  in  defending  the  *  See  ante,  p.  36. 

same,  such  pretended  agent  will  be  (h)  White  v.  Lady  Lincoln,  8  Yes. 

liable  to  the  owner  in  an  action  on  the  363. 

case  for  the  damages  sustamed  by  him  *  See  poet,  p.  247. 

in  defending  the  suit.    Philpot  v.  Tay-  (t)  Rogers  v.   Boehm,  2  Esp.  702; 

kr,  75  111.  309.  Thompson  v.  Havelock,  1  Camp.  527; 

The  remedy  against  one  for  falsely  Tumbull  v.  Garden,  38  L.  J.,  Ch.  331. 

assuming  to  act  as  agent  of  an  individ-  ^  See  post,  p.  247. 

ual  <»*  a  public  corporation,  is  an  action  (k)  Rogers  v.  Boehm,  supra;  Travers 

on  the  case  and  not  on  the  contract  v.  Townsend,  1  Bro.  Ca.  Ch.  384;  Caf- 

made  by  him.    Hancock  v.  Tunker,  83  rey  v.  Dacby,  6  Yes.  496;  Wren  v.  Kir- 

IlL  206.  ton,  11  Yes.  377,  882;  Darke  v.  Martyn, 

A  defaulting  agent  cannot  make  good  1  Beav.  525. 
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ing  on  behalf  of  a  known  principal,  lie  will,  as  a  general 
[225*)  rule,  incnr  *no  personal  liability  npon  such  contract  {I , 
unless  such  liability  is  necessarily  implied  from  his  con- 
duct or  the  form  of  the  contract  into  which  he  has  entered. 

An  agent  may  cQntract  orally  or  in  writing.  If  he  contracts 
orally,  his  liability  or  non-liability  will  depend  npon  the  answer 
to  the  question,  —  to  whom  was  credit  given  !  This  is  a  question 
of  fact  (m).  If  the  agent  acts  within  the  scope  of  his  authority, 
and  credit  is  given  to  the  principal  alone,  the  former  will  incur  no 
personal  liability;  but  if  credit  is  given  to  the  agent  alone,  or  to 
him  and  his  principal  jointly,  he  will  be  personally  liable  {n).  If 
the  agent  contract  in  writing  or  under  seal,  his  liability  or  non* 
liability  will,  as  a  general  rule,  depend  upon  the  true  construction 
of  the  writing,  though,  as  will  be  seen  hereafter,  2L]primd  facie 
liability  upon  a  written  instrument  may  in  certain  cases  be  re- 
butted {o)} 

If  a  principal  has  entrusted  goods  to  his  agent  for  sale,  and 
that  agent  wrongfully  raises  money  upon  such  goods,  the  princi- 
pal is  at  liberty,  at  any  time  after  he  discovered  the  &ct,  in  taking 
the  accounts  between  himself  and  his  agent,  to  abandon  the  goods 
altogether,  and  to  treat  the  money  so  raised  as  money  had  and 
received  to  his  own  use.' 

This  principle  was  carried  to  its  full  extent  by  the  House  of 
Lords  in  1834,  in  the  case  of  Keating  v.  Marsh  {p).  From  the 
facts  set  out  in  a  special  verdict,  it  appeared  that  one  Fauntleroy, 
a  partner  in  a  banking  house,  transferred  stock  belonging  to  the 
plaintiff  by  a  forged  power  of  attorney.  The  proceeds  were  paid 
to  the  account  of  the  partnership,  and  afterwards  appropriated  by 
Fauntleroy,  who  was  subsequently  executed  for  other  foi^ries. 
The  other  partners  were  ignorant  of  the  transaction,  but  with 

{I)  PaterBon  v.  GandaBequi,  15  East,  parties,  see  post,  p.  299  et  seq.    As  to 

62;  Ex  parte  Hartop,  12  Ves.  352.  agent*8  liability  on  instraments  under 

(m)  Scraoe  v.  Wittington,  2  B.  &  G.  seal,  see  ante,  p.  171. 

11;  Iveson  y.  Connington,  1  B.  ft  C.  'The  right  to  waive  a  tort  and  sue  in 

160.  assampeit  will  be  found  treated  at 

(n)  Ex  parte  Hartop,  sopra.  length  by  Judge  Coolbt  in  the  Bench 

(o)  See  Wake  v.  Harrop,  1  H.  &  C.  and  Bar  for  January,  1871  (Vol.  2,  p. 

202;  and  Lindus  ▼.  Bradwell,  5  G.  B.  218);  and  see  GooleyonTorts,  91etaeq. 

583.  (p)  IM.  ftAyr.58S. 

^  Ab  to  the  liability  of  agents  to  third 
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common  diligence  would  have  known  it  The  Court  of  King's 
Benehgave  judgment  for  the  plaintiff.  This  judgment  was  af- 
firmed by  the  Exchequer  Chamber,  whose  judgment  was  itself 
affirmed  by  the  House  of  Lords,  the  judges  having  been  first  sum- 
moned. In  delivering  the  unanimous  opinion  of  the  judges  who 
were  summoned,  Mr.  Justice  Park  examined  in  order  the  several 
objections  raised  to  the  plaintiff's  right  to  recover,  one  of 
which  was  that  the  proceeds  of  the  sale  of  the*stock  [226*] 
never  came  into  the  hands  of  the  defendants  so  as  to  be 
money  received  by  them  to  the  nse  of  the  plaintiff.  The  objec- 
tion was  held  to  be  untenable,  as  the  money  had  actually  come 
into  the  possession  of  the  defendants;  and,  secondly,  as  the  de- 
fendants had  the  means  of  knowing,  whilst  it  remained  in  their 
hands,  that  it  was  the  plaintiff's  money.  Tindal,  C.  J.,  deliver- 
ing the  judgment  of  the  Court  of  Common  Pleas  in  a  subsequent 
case  {q)j  said:  ^^We  conceive,  on  the  principle  laid  down  in 
Mar^h  v.  Keating  (r),  that  Messrs.  Bonzi  were  at  liberty,  at 
any  time  when  they  found  their  factors  had  wrongfully  raised 
money  on  their  goods,  in  taking  the  accounts  between  themselves 
and  their  factors,  to  abandon  their  goods  altogether,  and  to  treat 
the  money  so  wrongly  borrowed  by  the  factors  on  the  pledge  of 
the  goods  as  money  had  and  received  to  the  use  of  themselves." 

Sect.  2.  —  Measure  of  Damages. 

The  liabilities  of  an  agent  commence  from  the  moment  he  con- 
sents to  act  as  agent  for  a  lawful  consideration.  His  liability  is 
dependent  upon  the  duties  undertaken  by  him;  but  the  measure 
of  the  damages  to  which  he  may  be  liable  must  be  ascertained  by 
the  application  of  rules  common  to  the  whole  law  of  contracts. 
Tlie  general  rule  of  law  upon  the  subject  was  laid  down  by  the 
Court  of  Exchequer  in  the  often-quoted  case  of  Hadley  v.  Boxen- 
dale  {s)}    The  rule  enunciated  by  the  court  in  that  case  is,  tliat 

(q)  BoDzi  ▼.  Stewart,  5  Scott»W.  R.  1.  defendants,  who  were  oommon  canien, 

(r)  Sapra.  to  be  conveyed  by  them;  and  the  de- 

(b)  9  Ex.  341,354;  23  L.  J.,  Ex.  182.  fendants'  derk,  who  attended  at  the 

'  In  this  case,  which  will  also  be  foond  ofSoe,  was  told  that  the  mill  was  stopped, 

in  Sedgn^^ck's   Leading  Cases  on  the  that  the  shaft  must  be  delivered  imme- 

Measuze  of  Dama^ies,  p.  126,  the  plaint-  diately,  and  that  a  special  entry,  if 

ifEi,  the  owners  of  a  flour  mill,  sent  a  necessary,  must  be  made  to  hasten  its 

broken  iron  shaft  to  an  office  of  the  delivery.    The  deliveiy  of  the  broken 
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where  two  parties  have  made  a  contract,  which  one  of  them  has 
broken,  the  damages  which  the  other  party  ought  to  receive  in 
respect  of  sach  breach  of  contract  shoald  be  sach  as  maj  tsArly 

ihaft  to  the  consignee,  to  whom  it  had  t.  Skipwith,  1  Brock.  103, 109;  Gnffin 

been  sent  by  the  plaintiffii  as  a  pattern  t.  Colver,  16  N.  Y.  489;   Freeman  ▼. 

by  which  to  make  a  new  shaft,  was  de-  Oute,  3  Barb.  424. 
layed  for  an  unreasonable  time,  in  con-       In  an  action  against  a  factor  charging 

sequence  of  which  the  plainiifi&  did  not  him  as  porcbaser  becaose  of  neglect  to 

receive  the  new  shaft  for  some  days  obey  the  instmctions  of  his  principal 

after  the  time  they  ought  to  have  re-  directing  a  sale,  the  measure  of  liabih^ 

oeived  it,  and  they  were  consequently  is  the  market  value  of  the  goods  at  the 

unable  to  work  their  mill  from  want  of  time  of  the  receipt  of  the  order,  or 

the  new  shaft,  and  thereby  incurred  a  within  a  reasonable  time  thereafter,  to 

loss  of  profits:    Held^  that,  under  the  be  allowed  for  sale.    A  charge,  there- 

drcnmstances,  such  loss  could  not  be  re-  fore,  allowing  the  highest  market  price 

covered  in  an  action  against  the  defend-  between  the  time  of  the  receipt  of  the 

ants  as  common  carriers.     See,  also,  order  and  that  of  the  commencement  of 

Fleming  v.  Beck,  48  Penn.  St.  309,  and  the  action,  is  erroneous.     Wheeler  v. 

the  cases  dted  next  below.    See,  how-  Ijyncfa,  SO  N.  T.  469. 
ever,  Davis  v.  Taloott,  14  Barb.  611;       The  measure  of  damages  recoverable 

reversed  on  another  point  in  12  N.  Y.  from  a  commercial  factor  or  agent  who 

184.  sells  goods  intrusted  to  him  for  sale  at 

Speculative  damages  dependent  upon  a  specified  price,  for  less  than  the  price 

possible,  successive  schemes,  ought  not  authorized,  is  the  actual  damage  sus- 

to  be  given  for  violation  of  orders  by  a  tained.    Hinde  v.  Smith,  6  Laos.  464; 

correspondent  in  commercial  transac-  Blot  v.  Boioean,  3  N.  T.  78;  Frothing- 

tions;  but  positive  and  direct  loss  re-  ham  v.  Everton,  12  N.  H.  239. 
suiting  plainly  and  immediately  from       It  is  therefore  competent  for  the  fac- 

the  breadi  of  orders  may  be  taken  into  ten:  in  such  a  case  to  show  in  reduction 

the  estimate.     Bell  v.  Cunningham,  3  of  the  damages,  that  the  goods  at  the 

Pet.  68.    See,  also.  Tide  Water  Canal  time  of  the  sale,  and  down  to  the  time 

Co.  V.  Archer,  9  Gill.  &  Johns.  479, 535;  of  the  trial,  were  worth  no  mote  than  the 

Brown  v.  Smith,  12  Cosh.  366;  Fleming  price  at  which  they  were  sold.    Blot  v. 

T.  Bedc,  supra;  The  Amiable  Nanc^,  Boicean,  supra.   See,  also,  Frothingfaam 

8  Wheat  546;  The  Schooner  Lively,  1  v.  Everton,  supra. 
O-JL  315;  Smith  v.  Coudry,  1  How.  28;       The  general  rule  is,  that  for  an  agent's 

Thompson  v.  Shattuck,  2  Met.  615;  omission  to  keep  the  principal  regulariy 

Bianchard  v.  Ely,  21  Wend.  342;  01m-  informed  of  the  agent's  transactions 

stead  V.  Burke,  25  UL  86;  Masterton  v.  and  the  state  of  the  interests  iniziisted 

The  Mayor,  7  Hill,  61.  to  him,  the  measure  of  damages  is  to 

A  loss  of  profits  within  the  oontem-  be  proportioned  to  the  actual  loss  sos- 

plation  of  the  parties  at  the  time  of  en-  tained   by   the   principal     Anott  v. 

tering  into  the  contract,  and  a  direct  Brown,  6  Whart*  9. 
consequence  of  the  breach,  and  not       An  exception  to  this  rule  is  where  the 

speculative  and  contingent,  may,  how-  information  transmitted  is  such  as  to 

ever,   be  recovered.      Heinemann  v.  induce  the  principal,  in  adaptatioD  of 

Heard,  2  Hun,  324;  reversed  on  another  his  operations  to  his  means,  to  rely  on 

point  in  62  N.  Y.  448.    See,  also,  Short  an  outstanding  debt  as  a  fund  on  whidi 
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and  reasonably  be  considered  either  arising  natnrallj,  i.  e.y  accord- 
ing to  the  nsaal  coarse  of  things  from  such  breach  of  contract  it- 
self, or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it.  Here  two  modes  of 
estimating  the  damages  resulting  from  a  breach  of  contract  are 
suggested.  The  measure  given  by  the  one  is  the  damage  result- 
ing naturally  from  the  breach;  according  to  the  other,  it  is  the 
damage  contemplated  by  both  parties  at  the  time  of  mak- 
ing the  contract  *The  criterion  given  by  the  second  part  [227*] 
of  the  rule  has  never  been  sanctioned  by  a  direct  author- 
ity. Wherever  it  has  been  appealed  to,  the  judges  have  shown 
pretty  clearly  that  it  is  to  be  considered  as  no  more  than  a  dictum. 
Primd  facie  the  damages  which  actually  result  from  a  breach 
of  contract  are  recoverable,  provided  that  they  are  such  as  may 
fairly  and  reasonably  be  considered  as  arising  directly  and  natur- 
ally, that  is  to  say,  in  the  ordinary  course  of  things,  from  such  a 
breach  of  contract.  The  amount  of  them  may  be  unexpectedly 
large,  but  still  the  defendants  must  pay.  If  a  man  contracts  to 
carry  a  chattel,  and  loses  it,  he  must  pay  the  value,  though  he 
may  discover  that  it  was  more  valuable  than  he  had  supposed. 
But  when  the  damages  sought  to  be  recovered  are  not  those  which 
in  the  ordinary  course  of  things  would  naturally  arise,  but  are  of 
an  exceptional  nature,  arising  from  special  and  peculiar  circum- 
stances, it  is  clear  that  in  the  absence  of  any  notice  to  the  defendant 
of  any  such  circumstances,  such  damages  cannot  be  recovered  if). 
As  to  the  intimation  in  the  case  of  Hddley  v.  Baxendale  (t^),  to 
the  effect  that  '^  plaintiff  might  recover  exceptional  damages,  apart 
from  all  question  of  a  contract  with  regard  to  amount  of  damages, 
provided  there  was  a  special  notice  of  the  circumstances,"  it  was 
suggested  in  the  same  case,  by  Baron  Martin  and  Mr.  Justice 
Blackburn,  that,  in  order  that  the  notice  may  have  any  effect,  it 
most  be  given  under  such  circumstances  as  that  an  actual  contract 
arises  on  the  part  of  the  defendant  to  bear  the  exceptional  loss  (a?). 

he  may  confidently  draw;  in  which  case  Midland  Railway  Company,  L,  Rep.,  8 

the  agent  makes  the  fund  his  own.  C.  P.  140. 

Arrott  V.   Brown,  supra.      See,  also,  (u)  Supra. 

Ea  Tey  ▼.  Turner,  4  Rawle,  223.  {x)  The  following  cases  may  be  re- 

(t)  Per  Blackburn,  J.,  in  Home  v.  ferred  to  upon  this  question  in  addition 
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Upon  a  re\riew  of  the  aathorities,  the  appropriate  riile9  seem  to 
be  the  following: 

(1.)  The  measure  of  damages  reco^rerable  by  a  principal  from 
his  agent  in  consequence  of  a  breach  of  duty  by  the 
latter  is  the  loss  or  damage  to  which  tlie  principal  has 
been  subjected  directly  by  reason  of  the  agent's  default 
or  neglect;  in  other  words*  it  is  the  loss  or  damage 
which  the  agent's  breach  of  duty  is  the  proximate  of 
cause.^ 
[228*]      (*2.)  The  damages  may  be  nominal  or  substantial  — 

nominal  where  there  is  proof  cf  a  breach  of  con- 
tract only,  but  not  of  resultant  damage  or  loss;  substan- 
tial where  there  is  proof  both  of  a  breach  and  of  resultant 
loss  or  damage. 
Mr.  Justice  Story  remarks,  in  his  excellent  work  on  Agency: 
^  Tliere  must  be  a  real  loss  or  actual  damage,  and  not  merely  a 
probable  or  possible  one  (y).  It  is  a  good  defense,  or  rather  ex- 
cuse, that  the  misconduct  of  the  agent  has  been  followed  by  no 
loss  or  damage  whatever  to  the  principal;  for  then  the  rule  applies 
that,  though  it  is  a  wrong  it  is  without  any  damage,  and  to  main- 
tain an  action  both  must  concur,  for  damnum  absque  injurid  and 
tnjurid  (zbsque  dam^no  are  equally  objections  to  any  recovery.'* 
If  <he  author  meant  it  to  be  inferred  that  a  principal  has  no  right 
of  action  against  his  agent  unless  there  is  proof  of  a  real  loss  or 
actual  damage,  he  is  in  error,  for  such  a  proposition  is  at  variance 
with  authorities.  Thus,  in  replying  to  an  argument  tliat  the 
action  in  Ashby  v.  White  {2)  was  not  maintainable  because  there 
was  no  proof  of  hurt  or  damage  to  the  plaintiff.  Lord  Holt  ob- 
served: ^Surely  every  injury  imports  a  damage,  though  it  does 
not  cost  the  party  one  farthing,  .  .  .  but  an  injury  imports  a 
damage."    So  it  is  said  by  Lord  Tenterden,  in  Marzetti  v.  WUU 

to  those  died:  Gory  ▼.  Thames  Inm-  *  The  loss  or  damage  need  not  be  di- 

works,  &c.  Co.,  L.  Rep.,  8  Q.  B.  181;  rectly  or  immediately  caused  by  the  aci 

British  Columbia  Saw  Mill  Company  v.  whidi  is  done  or  omitted  to  be  done. 

Nettleship,  L.  Rep.,  3  C.  P.  493;  l>en  It  will  be  sufficient  if  it  be  fairiy  attiib- 

V.  Rosedale  Iron  Co.,  L.  Rep.,  8  Ex.  utable  to  it  as  a  natural  result  or  a  just 

805, 10  ibid.  195;  Gee  ▼.  Lancashire  and  conseqence.     Gilson  v.  Collins,  66  DL 

Yorkshire  Railway  Company,  6  H.  ft  N.  186. 

211;  30  L.  J.,  Ex.  11;  Wilson  v.  New-  (y)  Stoiy  on  Agency,  sect  222, 

port  Dock  Company,  L.  Rep.,  1  Ex.  177;  (z)  2  Ld.  Raym.  955* 
33  L.  J.,  Ex.  97. 
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tarns  (a}y  that  a  plaintiff  is  entitled  to  have  a  verdict  for  nominal 
damages,  although  he  does  not  prove  any  actual  damage  at  the 
trial  (by 

The  measure  of  damages  to  which  agents  are  liable  is  illustrated 
by  the  following  cases: 

The  right  of  the  principal  to  nominal  damages  is  recognized  in 
Van  WaH  «.  Woolley  {c\  in  1830.  An  agent  was  employed  to 
present  a  bill  for  acceptance;  he  failed  to  do  so,  and  Lord  Ten- 
terden  held  that  his  principal  was  entitled  to  nominal  damages, 
although  no  real  damage  was  occasioned  by  the  neglect,  the  bill 
and  costs  having  been  paid  by  other  persons  liable  on  it.^  "The 
opinion  which  I  expressed  in  the  former  case,"  said  his  lordship, 
referring  to  the  case  as  reported  in  3  B.  &  C.  439,  "  that 
the  plaintiff  was,  at  all  events,  entitled  to  *nominal  dam-  [229*] 
ages,  was  not  my  opinion  only,  but  that  of  the  whole  court 

(a)  1  B.  &  Ad.  423.  logical,  it  should  be  applied  aniformly 
(6)  See  also  Fray  v.  Voules,  1  E.  &  to  all  transactious  embraced  within  the 
E.  839;  28  L.  J.,  Q.  B.  232;  and  Van  wide  domain  of  the  law."  See,  also, 
Wart  V.  Woolley,  1  M.  &  M.  520;  Bus-  Cooley  on  Torte,  63  et  seq. 
sell  on  Mercantile  Agents,  220;  Mayne  If  insurance  directed  to  be  effected 
on  Damages,  415.  by  an  agent  pursuant  to  instructions 
'  The  last  sentence  in  the  above  quo-  from  his  principal  would  have  been  void^ 
tation  18  not  to  be  found  in  section  222  no  action  lies  for  the  principal  against 
of  Story  on  Agenqy,  but  in  section  236,  the  agent  for  not  procuring  such  insur- 
and  Judge  Story,  both  in  section  222  ance  according  to  his  instructions.  Alsop 
and  in  section  217  c,  lays  down  the  rule  v.  Coit,  12  Mass.  40.  See,  also.  Do 
that  where  the  breach  of  duty  is  dear  Tastet  v.  Crousiliat,  2  Wash.  C.  C.  132. 
it  will,  in  the  absence  of  all  evidence  of  (c)  1  M.  &  M.  520. 
other  damage,  be  presumed  that  the  'In  an  action  against  an  a^nt  for 
party  has  sustained  a  nominal  damage,  negligence  in  omitting  to  present  a 
See,  also,  Blot  v.  Boiceau,  3  N.  Y.  <8;  draft  for  acceptance,  where  it  appears 
Frothingham  v.  Everton,  12  N.  H.  239;  that  the  draft  would  not  at  any  time 
ante,  226,  note.  have  been  accepted,  and  that  the  draw- 
Referring  to  tiie  above  quotation  from  er's  credit  was  not  good  at  the  time,  so 
sec  236,  Mr.  Sedgwick,  in  his  work  on  that  it  was  highly  improbable  that  he 
Damages,  page  *337,  very  conrectly  would  pay  the  draft  if  sent  back  pro- 
says:  "  I  submit,  however,  that  this  tested  at  an  earlier  day,  the  plaintiff  is 
language  has  probably  been  used  with  entitled  to  recover  only  nominal  dam- 
refeienoe  to  the  compensation  than  to  ages,  or,  at  most,  only  such  damages  as 
the  right  of  action;  that  no  distinction  the  evidence  renders  it  probable  that 
can  be  taken  in  this  respect  between  the  plaintiff  has  sustained  by  the  delay 
the  breach  of  an  agent's  engagements  in  presenting  the  draft  for  acceptance 
and  that  of  any  other  contract;  and  immediately.  Allen  v.  Suydam,  20 
that  if  the  inference  of  nominal  dam-  Wend.  321. 
age  from  any  illegal  act  is  correct  and 
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I  now  entertain  the  same  opinion."    Injury  imports  damage,  as 
Lord  Holt  said,  in  Ashby  v.  White  {d). 

The  measure  of  damages  where  substantial  damages  are  claimed 
is  the  actual  and  not  merely  the  possible  loss  or  damage  sustained 
by  reason  of  the  agent's  neglect.^  Thus,  where  a  mate  of-  a  ship, 
who  was  to  receive  certain  slaves  at  the  end  of  the  voyage  in  lieu 
of  wages,  instructed  his  agent  to  effect  an  insurance  on  the  slaves, 
the  Court  of  King's  Bench  held  in  an  action  against  the  agent  for 
not  insuring,  that  the  plaintiff  could  not  recover  more  than  he 
could  have  recovered  in  an  action  against  the  underwriters,  which 
in  the  case  of  the  slaves  was  nothing,  as  they  were  not  the  subject 
of  insurance  {e).  The  same  principle  was  applied  in  Fomin  v. 
Oswell  {/),  Lord  Tenterden  said,  in  an  often-quoted  case,  that 
^'  upon  breach  of  contract  a  plaintiff  is  entitled  to  have  a  verdict 
for  nominal  damages,  although  he  did  not  prove  any  actual  dam- 
age at  the  trial.  I  cannot  think  there  can  be  any  difference  as  to 
the  consequences  resulting  from  a  breach  of  contract  by  reason  of 
that  contract  being  either  express  or  implied.  The  only  difference 
between  an  express  and  an  implied  contract  is  in  the  mode  of  sub- 
stantiating it.  An  express  contract  is  proved  by  an  actual  agree- 
ment; an  implied  contract  by  circumstances  and  the  general  course 
of  dealing  between  the  parties;  but  whenever  a  contract  is  once 
proved,  the  consequences  resulting  from  the  breach  of  it  must  be 
the  same,  whether  it  be  proved  by  direct  or  circumstantial  evi- 
dence "  {g)>  As  will  be  at  once  seen,  the  question  may  well  be 
raised  whether  there  is  any  conflict  between  those  cases  which 
come  within  the  anthbrity  of  Webster  v.  De  Tastet,  and  those 
which  come  within  the  principle  enunciated  by  Loi-d  Tenterden 
in  Jfarzetti  v.  Williams  and  Van  WaH  v.  Woolley  (A).  The 
solution  of  the  difliculty  appears  to  be  that  the  former  class  of 
cases  negatives  a  plaintiff's  right  to  recover  substantial  damages 
where  there  is  no  proof  of  loss  or  damage,  whilst  the  latter  afiSb-ms 
his  right  to  nominal  damages,  though  there  is  merely  proof  of  a 
breach  of  contract.  Hence  the  conflict  is  more  apparent  than 
real.     An  insurance  to  commence  from  the  loading  of   goods 

(d)  Supra.  (/)  3  Camp.  357. 

1  See  ante,  pp.  226,  228,  note.  (g)  Maisetii  v.  WilliaraB,  1  B.  A  Ad. 

[c)  Webster  v.  De  Tastet,  7  T.  Rep.  427. 

157.  (*)  1  Moo.  k  M.  520. 
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at  a  ♦certain  point  will  not  attach  on  goods  previously  [280*] 
laden  (t)\  Hense,  where  an  insurance  broker,  employed  to 
insure  goods  from  a  certain  point  on  their  voyage  home,  effected 
a  policy  '^  at  and  from  "  that  point,  ^^  beginning  the  adventure  from 
the  loading  thereof  on  board,"  the  Court  of  Common  Fleas  held 
him  guilty  of  gross  negligence.  The  amount  of  the  insurance 
was  IfiOOL  Of  this  sum  400Z.  had  been  paid  by  two  underwriters 
for  2002.  each.  Another  underwriter  for  2002.  had  become  bank- 
rupt, and  Gibbs,  C.  J.,  directed  this  sum,  as  well  as  the  4002.,  to 
be  deducted  from  the  damages.  The  plaintiff  thus  obtained  a  ver- 
dict for  4002.  Nothing  appears  to  have  been  said  about  deduct* 
ing  the  premium  (i). 

In  Davis  v.  Garratt  (2),  1880,  the  defendant  had  undei*taken  to 
carry  the  plaintiff's  lime  from  the  Medway  to  London.  The  mas- 
ter of  the  barge  in  which  it  was  stored  deviated  unnecessarily  from 
the  usual  course.  A  storm  came  on  during  the  deviation,  and  the 
lime  was  wetted.  Owing  to  the  wetting  of  the  lime  the  barge 
caught  fire,  and  the  whole  cargo  was  lost  The  underwriters  re- 
fused to  pay,  alleging  the  deviation.  A  verdict  having  been  found 
for  the  plaintiff,  the  defendants  applied  for  a  new  trial,  on  the 
ground  that  the  deviation  was  not  the  cause  of  the  loss  of  the 
lime  sufficiently  approximate  to  entitle  the  plaintiff  to  recover, 
inasmuch  as  the  loss  might  have  been  occasioned  by  the  same 
tempest  if  the  barge  had  proceeded  in  her  direct  course.  A  new  trial 
was  refused.  The  court  took  time  to  deliver  its  judgment,  which 
was  delivered  by  Chief  Justice  Tindal,  and  is  valuable  as  indicat- 
ing the  connection  that  must  exist  between  the  damage  suffered 
and  the  agent's  act  or  omission.  To  the  above  objection,  to  the 
right  of  the  plaintiff  to  recover,  his  lordship  replied:  "We  think 
the  real  answer  to  the  objection  is  that  no  wrongdoer  can  be  allowed 
to  apportion  or  qualify  his  own  wrong,  and  that  as  a  loss  has  actu- 
ally happened  whilst  his  wrongful  act  was  in  operation  and  force, 
and  which  is  attributable  to  his  wrongful  act,  he  cannot  set  up  as 
an  answer  to  the  action  the  bare  possibility  of  a  loss,  if  his  wrong- 
ful act  had  never  been  done.  It  might  admit  of  a  different  con- 
struction if  he  could  show,  not  only  that  the  same  loss  might  have 

(0  Robertson  v.  French,  4  East,  130;    8.  C.  Taunt  495,  815.    [See  post,  234, 
Mellish  T.  Allnutt,  2  M.  &  S.  106.  242.] 

{Jc)  Park  v.  Hammond,  4  Camp.  344;       (/)  6  Bing.  716. 
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happened,  bnt  that  it  mn8t  have  happened,  if  the  act  complained 

of  had  not  been  done."^ 
[231*]  *Where  goods  destined  to  a  foreign  port  are  captnred 
in  consequence  of  a  deviation,  the  owners  of  the  goods 
are  entitled  to  recover  from  the  owners  of  the  ship  only  the  prime 
cost  of  the  goods,  together  with  the  shipping  charges,  and  not  the 
expense  of  effecting  a  policy  of  insurance  upon  them,  withont  di- 
rect proof  that  the  goods  at  the  time  of  the  loss  were  enhanced  in 
value  beyond  their  first  price  to  the  amount  sought  to  be  recov* 
ered  (m). 

Mallough  v.  Bai^ber  (n),  1815,  was  an  action  against  insurance 
brokers  for  negligence  in  effecting  a  policy  of  insurance.  The  de- 
fendants were  instructed  by  the  plaintiff  to  effect  ^^  a  policy  for 

'  See  WIUiaiDB  v.  Litilefielcl,  12  Wend,  delayed  by  the  lameness  of  a  hone  at- 

862;  Johnson  v.  Friel,  50  N.  T.  679;  tached  to  the  boat,  it  was  hM,  that  ilie 

Condict  V.  G.  T.  R.  R.  Co.,  54  id.  500;  defendant  was  not  liable.    Morrison  v. 

Lamb  t.  Camden  k  A.  R.  R.  Co.,  46  id.  Davis,  20  Penn.  St  171.  See,  also.  Den- 

271 ;  Michaels  v.  N.  Y.  Cent.  R.  R.  Co.,  ny  v.  N.  Y.  Cent  R.  R.  Co.  13  Gray,  481 ; 

80  id.  564;  Read  t.  Spaulding,  id.  630;  Hoadley  v.  N.  Y.Transp.  Co.,  115  Mass. 

Boetwick  ▼.  Baltimore  k  0.  R.  R.  Co.,  804;  Raihx)ad  Co.  v.  Reeves,  10  Wall. 

45  id.  712.  176;  McGrew  v.  Stone,  53  Penn.  St 

In  an  action  to  zeoover  damages  for  436;  George  t.  Fisk,  32  N.  H.  32;  Mc- 

ixvjnries  received  from  a.  collision,  the  Clary  v.  Sioux,  etc.  R.  R.  Co.,  3  Neb.  44; 

defendant  cannot  excuse  himself  upon  Daniels  v.  Ballentine,  23  Ohio  St  532; 

the  plea  of  inevitable  accident,  where,  Alston  v.  Herring,  11  Ex.  822;  Cooler 

by  his  own  negligence,  he  has  placed  on  Torts.  72. 

himself  in  a  position  which  tenders  a  But,  if  the  property  had  been  exposed 

collision  inevitable.    He  must  exercise  to  the  flood  by  a  wrongful  act  concur- 

care  and  foresight  to  prevent  reaching  rent  in  point  of  time,  the  defendant 

a  point  from  which  he  is  unable  to  ex-  would  have  been  liable.    Scott  v.  Hun- 

tricate  himself;  and  omitting  these,  the  ter,  46  Penn.  St  192. 

greatest  vigilance  and  skill  on  his  part  An  agent  having  charge  of  cotton 

Bubsequentiy,  when  the  danger  arises,  purchased,  is  bound  to  exercise  a  pru- 

will  not  avail  him.    Austin  v.  N.  J.  dent  care  over  it,  and  preserve  and  ship 

Steamboat  Co.,  43  N.  Y.  75.  it  to  his  principal,  but  he  is  not  lespon- 

The  rule  of  the  cases  above  cited  is  sible  for  the  results  of  an  overpowering 

not,  however,  followed  in  all  the  states,  force,  whereby  the  cotton  is  destroyed. 

Thus,  where  common  carriers   under-  Clark  v.  Norwood,  19  La.  Ann.  116. 

took  to  transport  goods  from  Philadel-  See,  also,  Watkins  v.  Roberto,    28 

phia  to  Pittsburgh  by  canal,  and  while  Ind.  167. 

en  route  the  goods  were  destroyed  by  (m)  Parker  v.  James,  4  Camp,  lia 

the  wrecking  of  the  boat  by  an  extraor-  In  Max  v.  Roberts,  12  East,  89,  theie 

dinary  flood;  and  there  was  evidence  that  were  material  def ecte  in  the  declaration, 

the  goods  would  not  have  been  at  the  (n)  4  Camp.  150. 
place  of  izyury,  but  for  their  having  been 
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550i.  on  the  ship  JSxpedttum  and  her  freight  at  and  from 
Teneriffe  to  London."  Thej  effected  the  policy,  but  did  not  in- 
gert  a  clause  allowing  liberty  "  to  touch  and  stay  at  all  or  any  of 
the  Canary  Islands."  Proof  was  given  at  the  trial  that  where 
orders  were  given  to  eftect  such  a  policy,  it  was  the  invariable 
custom  to  insert,  without  instruction,  such  a  clause,  inasmuch  as 
ships  seldom  took  in  the  whole  of  their  cargoes  at  Teneriffe. 
"Whilst  the  ship  was  proceeding  to  one  of  those  islands,  to  com- 
plete her  cargo,  she  was  captured,  and  the  underwriters  refused  to 
pay,  on  the  ground  of  deviation.  Lord  EUenborongh  held  that 
the  defendants  were  liable  for  not  having  inserted  the  clause  in 
the  policy,  and  the  plaintiff  recovered  the  sum  directed  to  be  in- 
sured, deducting  the  premium.^ 

In  Godwin  v.  Frande  {o\  decided  in  1870,  the  defendant  and 
four  others  being  jointly  interested  in  an  estate,  were  desirous  of 
selling  the  property.  An  advertisement  was  issued  with  the  in- 
timation, "To  treat  and  view  the  property,  application  to  be 
made  to  (amongst  others)  Mr.  B.  Francis  (the  defendant)."  The 
plaintiff,  after  the  appearance  of  the  advertisement,  wrote  to  the 
defendant  offering  him  10,0002.  for  the  estate;  the  defendant 
asked  11,0002.  After  some  correspondence,  during  which  the 
plaintiff  offered  10,500Z.,  the  plaintiff  received  the  following  tele- 
gram: 

*"  The  following  telegram  has  been  received  .  .  .  from  Berry 
Francis  to  Charles  Godwin: 

^Your  offer  for  the  Liddington  estate  is  accepted;  confirm 
yours  by  first  post" 

Upon  its  receipt  the  plaintiff  sent  the  confirmation.  This  was 
on  the  23rd  October,  1867.  The  abstract  of  title  was  sent 
to  the  *plaintiff's  solicitor  on  the  29th  October.  On  [232*] 
the  8th  November  the  plaintiff  was  informed  by  the  so- 
licitors of  the  supposed  vendors  that  the  defendant  had  acted 
without  authority.  Tlie  plaintiff  sued  the  vendors,  and,  continu- 
ing the  action  after  they  had  sworn  in  answer  to  interrogatories 
that  the  defendant  had  no  authority,  assuming  that  they  were 
bound  under  the  terms  of  their  advertisement,  was  nonsuited. 
The  plaintiff  then  brought  an  action  against  Francis  for  misrep- 

>  See  ante,  p.  228,  note.    As  to  dnty       (o)  L.  Rep.,  5  C.  P.  295. 
to  insure,  see  ante,  p.  218,  and  note. 
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resentation  of  authority,^  and  claimed  damages  to  the  amount  of 
7262.  108.  6d,<f  a  sum  made  up  of  the  following  items:  CostB  of 
investigating  title;  loss  of  bargain;  costs  paid  to  the  former  de- 
fendant; costs  of  Francis;  plaintiff's  own  costs  in  same  action; 
loss  on  re-sale  of  stock. 

At  the  trial  a  verdict  was  taken  for  the  plaintiff,  subject  to  a 
question  whether  there  was  a  valid  contract  under  the  Statute  of 
Frauds,  and  to  a  motion  to  reduce  the  damages,  the  court  to  draw 
inferences  of  fact. 

The  iirst  question  having  been  decided  in  the  affirmative,  the 
Court  of  Common  Pleas  decided  that  the  defendant  was  liable  to 
pay  —  1,  the  cost  of  investigating  the  title;  2,  the  costs  incurred 
and  paid  bj  the  plaintiff  in  the  action  against  the  vendors  down 
to  the  time  when  the  answers  to  the  interrogatories  had  been  re- 
ceived and  considered  by  the  plaintiff's  legal  advisers  (^);  3,  the 
difference  between  the  contract  price  and  the  market  price  of  the 
estate — the  sum  for  which  it  was  sold  being  primd  fdcie  evi- 
dence of  the  latter  {q).  The  loss  on  the  re-sale  of  stock  which 
had  been  bought  without  notice  to  the  defendant,  and  before  the 
title  had  been  investigated  or  possession  of  tlie  land  given,  was 
held  to  be  too  remote.  The  defendant's  liability  on  the  first  point 
was  admitted;  his  liability  upon  the  second  point  was  put  on  the 
ground  that  in  the  position  in  which  he  was  placed  by  the  de- 
fendant, it  was  reasonable  for  the  plaintiff  to  commence  proceed- 
ings against  the  vendors,  and  that  this  course  continued  reason- 
able until  the  answers  to  the  interrogatories  left  no  room  to  doubt 
what  the  evidence  at  the  trial  would  be.  By  relying  on  the  ad- 
vertisements after  the  interrogatories  were  answered,  he  acted 
upon  a  wrong  view  of  the  law,  and  not  upon  any  mistake  as  to 
the  authority  conferred  in  fact  upon  the  defendant  (r). 
[233*]  *The  plaintiff  was  also  entitled  to  i^ecoup  himself  for  what 
he  lost  by  the  contract  not  being  fulfilled.  In  the  present 
case,  that  was  the  difference  between  the  contract  price  and  market 
price,  though  it  is  quite  conceivable  that  the  damages  under  this 
head  might  possibly  have  been  ni2.,  e.  g.y  in  the  event  of  bank- 

>  See  ante,  p.  224,  note.  (g)  See  Engell  v.  Fitch,  L.  Rep.,  4 

(p)  See  Spedding  v.  Nevell,  L.  Rep.,    Q.  B.  659. 
4C.  P.  212.  (r)  See  per  Chief  Jostioe  BoTiIL 
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ruptcy  of  the  vendors  {s\  siuce  a  third  party  who  contracts  with 
au  authorized  agent  can  recover  from  him  only  what  he  would  be 
entitled  to  recover  from  the  vendors,  if  the  defendant  had  had  the 
authority  he  warranted,  and  the  vendors  refused  to  perform  {(). 

In  Russell  v.  Palmer  {u\  1767,  an  action  on  the  case  was 
brought  against  a  solicitor  to  recover  the  sum  of  3,500Z.  and 
costs.  The  plaintiff  having  employed  the  defendant  to  proceed 
at  law  against  a  debtor,  obtained,  a  judgment.  By  a  rule  of  court 
it  was  the  duty  of  the  defendant  to  cause  the  debtor  to  be  charged 
in  execution  within  a  certain  period  after  surrender.  The  defend- 
ant neglected  this  duty,  and  the  debtor  was  discharged  by  super^ 
sedeas.  The  plaintiff  alleged  that  he  was  thereby  hindered  from 
obtaining  his  debt  and  damages,  and  had  thus  suffered  a  loss  to  the 
amount  of  the  sum  claimed  by  reason  of  the  defendant's  negligence. 
At  the  trial  Lord  Camden  directed  the  jury  to  give  a  verdict  for  the 
whole  debt.  A  new  trial  was  afterwards  granted  on  the  ground 
that  his  lordship  had  misdirected  the  jury,  for  the  jury  ought  to 
have  been  left  to  find  what  (damages  they  thought  fit,  inasmuch  as 
the  action  merely  sounded  in  damages.  There  was  some  evidence 
that  the  debtor  was  not  totally  insolvent,  and  that  the  plaintiff 
probably  might  be  able  in  time  to  obtain  some  part  of  his  debt 
by  execution  against  his  goods.  The  jury  being  told  they  might 
find  what  damages  they  pleased,  found  a  verdict  for  the  plaintiff 
for  500?.  The  Court  of  King's  Bench  subsequently  held  that  the 
action  lay.  Mr.  Sedgwick  (a;)  infers  from  this  case  that  the  jury 
had  in  early  cases,  growing  out  of  the  contract  of  agency,  an  un- 
limited control  over  the  amount  of  compensation  which  should  be 
awarded  as  damages.  Tlie  case,  however,  is  not  reported  fully 
enough  to  justify  the  conclusion.  If  such  a  rule  existed,  it  has 
long  been  abolished,  and  the  measure  of  damage  fixed  by  the 
law.* 

(«)  See  per  Mr.  Justice  M.  Smith,  has  been  such  as  to  furnish  aright  of 
snfra,  and  per  Mr.  Justice  Blackburn  action  against  them,  the  rule  of  dam- 
in  Richardson  v.  Williamson,  L.  Rep.,  ages  is  the   same   as  in  like  actions 
6  Q.  B.  279.  against  sheriffs.    Sedgw.  on  Damages 
{t)  See  per  Mr.  Justice  Brett  in  Good-  (6th  ed.),  *508,  note.     And  notwith- 
win  v.  Francis,  supra.  standing  the  proof  of  \hQ  debt  and  the 
(«)  2  Wilfl.  325.  sheriff^s  neglect,  the  inquiry  is  permitted 
(x)  Damages,  p.  *336.  whether  the  debt  could  have  been  col- 
^Whexe  the  neg^genoe  of  attorneys  lected,  and  it  is  said  to  be  settjed  in 
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[234»]  ♦In  Wallace  v.  Telfair  (j/\  1786,  Mr.  Justice  Bnller 
rnled  that  where  an  agent  having  accepted  an  order  for 
insnrance,  limits  the  insurance  broker  to  too  small  a  premium,  in 
consequence  of  which  no  insnrance  could  be  procured,  tlie  agent 
is  liable  to  make  good  the  loss  to- his  correspondent^ 

In  the  Steariney  <&c.  Company  v.  Heintzmann  {z\,  1864,  the 
defendants  were  instructed  by  the  plaintiffs  not  to  part  with  goods 
to  a  customer  named  except  for  cash ;  they  violated  these  instruc- 
tions, and  Sir  W.  Erie,  C.  J.,  left  the  whole  case  to  the  jury;  a  ver- 
dict for  the  plaintiffs  was  returned  for  the  value  of  the  goods  and 
expenses  incurred  by  them  in  respect  of  a  bill  of  exchange  drawn 
for  the  price  in  accordance  with  the  instructions.  A  rule  for  a 
new  trial  was  refused  by  the  full  court.  '^  In  coming  to  the  con- 
clusion that  there  was  evidence  on  which  the  jury  might  find  that 
the  contract  was  made  in  substance  as  alleged,"  said  Chief  Jnstice 
Erie,  in  delivering  the  judgment  of  the  court,  '^  we  have  in  effect 
decided  that  there  was  also  evidence  on  which  they  might  find 
that  the  breach  was  proved.  It  also  follows,  in  our  opinion,  tliat 
the  jury  were  right  in  giving  the  value  of  the  goods,  which  were 
lost  to  the  plaintiffs,  and  the  expenses  incurred  by  them  in  respect 
of  the  bill  of  exchange  for  the  price  drawn  according  to  the  terms 
of  the  letter  of  the  19th  June." 

Tlie  principles  which  may  be  taken  as  the  result  of  the  cases 
already  quoted  with  respect  to  the  measure  of  the  damages  to 
which  an  agent  is  liable  ai-e  the  following: 

(1.)  Kominal  damages  may  be  recovered  against  him  upon 
proof  of  breadi  of  contract 

(2.)  Substantial  damages  will  be  recovered  against  him  upon 
proof  that  his  principal  has  suffered  actual  loss  by  reason 
of  the  agent's  breach  of  duty;  and  the  measure  of  these 
damages  will  be  the  actual  loss  of  which  the  agent's  con- 
duct has  been  the  proximate  cause. 

(3.)    It  follows  as  a  corollary  from  the  second  proposition  that 

this   oonnizy,  that  the   plaintiff  after  sustained  no  actual  loss.     Sedgw.  on 

proving  his  debt  against  the  prisoner,  Damages  (6th  ed.)f  *o08, 510,  and  cases 

the  custody,  and  escape,  is  entitled  to  there  cited. 

recover  as  bis  damages  the  amount  of  {y)  2T.  Rep.  188,  note  [see  post,  242J. 

his  debt,  unless  the  officer  can  show  that  '  See  ante,  p.  218,  and  note. 

the  defendant  was  insolvent,  or  in  any  [at)  17  C.  B.,  N.  S.  56. 

other  way  prove  that  the  plaintiff  has 
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the  agent  will  not  be  liable  in  Bubstantial  damages  if 
he  proves  that  implicit  obedience  to  the  instructions  of 
his  principal  could  have  been  attended  with  no  advan- 
tageous result 
(4^)  It  is  submitted,  however,  that  the  agent  under  those  circum- 
stances would  still  be  liable  in  nominal  damages. 

*SBor.  3.  —  Omission  to  perform  Gratuitovs  Undertaking.  [235*] 

In  order  to  maintain  an  action  against  an  alleged  agent  for 
omitting  to  perform  something  undertaken,  the  principal  must 
show  that  the  agent  was  bound  either  by  custom,  or  by  some  duty 
imposed  on  him  by  law  to  do  the  particular  tiling.  When  there 
has  been  no  consideration  for  his  promise,  it  cannot  be  said  that 
the  agent  has  been  bound  by  contract  This  was  laid  down  clearly 
in  the  old  law  books.  Thus  it  was  said,  if  a  person  promises 
to  build  a  house  within  a  given  time,  no  action  lies  for  non- 
performance, unless  a  consideration  be  alleged  for  it  (a).  To  the 
same  effect  are  the  observations  of  Lord  Uolt  in  the  case  of  Coggs 
▼.  Bernard  (J).  Such  a  custom  exists  in  the  case  of  a  ferry- 
man, carrier,  porter  or  innkeeper  (p\  but  not  in  the  case  of  an 
attorney  (rf). 

There  are  but  few  reported  cases  in  which  any  question  of  the 
liability  of  an  unremunerated  agent  for  norifeasance  has  been 
raised.  The  most  recent  appears  to  be  that  of  Balfe  v.  West  («). 
The  law  was  settled  at  an  early  period,  and  has  so  remained. 

In  Elsee  v.  ChUward  (y),  1793,  it  was  alleged  in  the  declara- 
tion that  the  plaintiffs  being  about  to  build  a  warehouse,  and  to 
rebuild  certain  parts  of  a  dwelling-house,  were  desirous  of  having 
the  necessary  work  completely  finished  by  a  certain  day  mentioned. 
It  was  further  alleged  that  the  plaintiffs,  at  the  special  instance 
and  request  of  the  defendant,  a  builder,  who  had  full  notice  of  the 
premises,  retained  and  employed  the  defendant  to  do  and  perform 
all  the  bricklayers' and  carpenters'  work  which  should  be  requisite, 
and  within  the  time  mentioned.  The  alleged  breach  was  that  the 
defendant  neither  did  nor  would  finish  the  work  as  agreed.     In 

(o)  1  Rol.  Abr.  9  E.  41.  (d)  Fish  t.  Kelly,  17  C.  B..  N.  S.  194. 

(6)  2  Ld.  Raym.  909;  see,  too.  Lea  v.  (e)  Infra.    fl3  C.  B.  466.] 

Welch,  2  Ld.  Raym.  1516.  (/)  5  T.  R.  143. 
(c)  See  Elsee  v.  Gatward,  5  T.  R.  143. 
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consequence  of  the  defendant's  neglect,  it  was  alleged  that  the 
walls  of  the  premises  in  question  were  greatly  sapped  and  rotted, 
and  the  ceilings  damaged  and  spoiled.  The  defendant  demurred, 
and  the  demurrer  was  allowed.  A  second  count,  which  stated 
that  the  plaintiff  being  possessed  of  some  old  materials,  retained 
the  defendant  to  perform  the  carpenters'  work  on  certain  build- 
ings of  the  plaintiff,  and  to  use  those  old  materials,  but 
[336*]  Chat  the  ^defendant,  instead  of  using  those,  made  use  of 
new  ones,  and  thereby  increased  the  expense,  was  held  to 
be  good.  The  judgments  in  this  case  contain  full  exposition  of 
the  law  upon  the  subject 

Lord  Kenjon  said:  '^If  this  had  been  an  action  of  assumpsit^ 
it  could  not  have  been  supported  for  want  of  a  consideration;  it 
would  have  been  nudum  pactvmfi.  ...  I  do  not  think  that 
the  first  count  in  the  declaration  is  good  in  law.  It  states  that 
the  defendant,  who  is  a  carpenter,  was  retained  by  the  plaintiffs 
to  build  and  repair  certain  houses;  but  it  is  not  stated  that  he  was 
to  receive  any  consideration,  or  that  he  entered  apon  his  work. 
Ko  consideration  results  from  his  situation  as  a  carpenter,  nor 
from  the  undertaking  is  he  bound  to  perform  all  the  work  that  is 
tendered  to  him;  and  therefore  the  amount  of  this  is  that  the 
defendant  has  merely  told  a  falsehood,  and  has  not  performed  his 
promise;  but  for  his  non-performance  of  it  no  action  can  be  sup- 
ported. .  .  .  Upon  the  authority  of  Coggs  v.  Bernard^  and 
the  cases  there  noticed,  not  contradicted  by  any  other  decision,  I 
think  that  the  iirst  count  for  nonfeamnce  is  bad,  but  that  the 
second  count  may  be  supported.  .  •  •  This  comes  within  the 
case  mentioned  by  Lord  Holt  in  GoggB  v.  Bernard;  speaking  of 
the  same  case  in  the  Year  Books  (A),  he  said:  ^But  there  the 
question  is  put  to  the  court,  What  if  he  had  built  the  house  un- 
skilfully! and  it  was  argued  in  that  case  an  action  would  have 
lain,'  for  the  defendant  could  not  have  been  compelled  to  build 
this  house,  and  to  use  the  old  materials,  yet,  having  entered  upon 
the  contract,  he  was  bound  to  perform  it;  and  not  having  per- 
formed it  in  the  manner  proposed,  an  action  lies  against  him." 

Mjr.  Justice  Ashnrst  said:  ^  In  this  case  the  defendant's  un- 
dertaking was  merely  voluntary,  no  consideration  for  it  being 
stated.    There  was  no  custom  of  the  realm,  or  any  legal  obliga- 

(A)  11  Hen.  4,  33. 
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tion  to  compel  him  to  perform  this  work,  and  that  distinguishes 
tills  case  from  those  of  a  common  carrier,  porter,  and  ferryman, 
who  are  bound,  from  their  situations  in  life,  to  perform  the  work 
tendered  to  them.  ...  It  is,  indeed,  alleged  that  he  (the  de- 
fendant) did  not  finish  the  work,  from  whence  the  plaintiffs  wish 
the  court  to  infer  that  he  had  begun  it;  but  as  that  is  the  gist  of 
the  action,  it  should  have  been  stated  expressly.  .  .  .  But  it 
has  been  contended  that  it  was  not  necessary  to  allege 
that  tlie  *  defendant  was  employed  to  perform  tliis  work  [237*] 
for  hire  and  reward,  it  being  stated  that  he  was  retained. 

.  •  .  The  word  '  retain '  does  not  necessarily  show  that  there 
was  a  consideration." 

In  Balfe  v.  West  (i),  1853,  the  defendant,  who  had,  without 
remuneration,  accepted  the  office  of  steward  of  a  horse-race,  was 
held  not  to  be  responsible  for  a  loss  suffered  by  the  defendant,  who 
entered  a  horse  for  the  race,  and  alleged  that  the  loss  was  due  to  the 
steward's  nonfeasance  in  omitting  to  appoint  a  judge  to  determine 
the  winner,  there  being  no  allegation  that  the  steward  had  entered 
upon  the  duties  of  his  office. 

It  may  be  taken  as  a  universal  proposition  that  an  agent, 
whether  remunerated  or  uuremunerated,  is  liable  to  his  principal 
for  the  loss  suffered  by  the  latter  owing  to  the  negligence  of  the 
agent  in  performing  the  duties  undertaken.  The  distinction  be- 
tween paid  and  unpaid  agents  yauishes  in  considering  their  lia- 
bility for  misfeasance.^  No  universal  rule,  however,  can  be  laid 
down  to  determine  what  amount  of  negligence  will  render  each 
and  every  agent  liable.  Actionable  negligence  is  not  a  constant 
but  a  variable  quantity.    Actionable  negligence  varies  with  the 

(0  13  C.  B.  466.  acter  of  the  security  to  be  taken,  he  is 

'See  this  sulgect  folly ooDsidered  in  liable,  if  the  investment  should  fiiil. 

Edwards  on  Bailments,  §§  77  et  seq.;  Williams  y.  Higgins,  80  Md.  404. 

Stoiyon  Bailments,  §§  165  etseq.;  2  But  where  there  is  no  consideration 

Kent  Com.  *569  et  seq.;   Thome  v.  the  action  should  be  a  special  action  on 

Deas,  4  Johns.  84.    See,  also,  Benden  v.  the  case  and  not  assumpsit;  for  in  as- 

ICanning,  2  N.  H.  289;  Gill  v.  Middle-  sumpsit,  although  the  breach  of  the 

ton,  105  Mass.  477;  Bank  of  New  Han-  promise  is  a  misfeasance  iigurious  to  thn 

over  V.  Kenan,  76  N.  G.  840.  plaintiff,  yet  a  oonsider^on  for  the 

If  a  party  undertakes,  even  volun-  promise  must  be  alleged  in  the  declara- 

taiily  and  gratuitously,  to  invest  money  tion,  and  must  be  proved  as  alleged, 

for  another,  and  disregards  the  positive  Benden  v.  Manning,  supra, 
izfltmctions  given  as  to  the  specific  char- 
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amount  of  skill  any  particular  agent  or  class  of  agents  is  presumed 
.  to  bring  to  bear  upon  the  performance  of  the  duties  he  has  under- 
taken.^ 

If  the  expression  ^  gross  negligence  "  is  intended  as  a  definition, 
it  wholly  fails  of  its  object  But  as  there  is  a  practical  difference 
between  the  degrees  of  negligence  for  which  different  classes  of 
bailees  are  responsible,  the  term,  it  has  been  said,  may  be  of  use 
if  retained  as  a  short  and  convenient  mode  of  describinor  the  decree 

o  o 

of  responsibility  which  attaches  upon  a  gratuitous  bailee  (it). 
Baron  Solfe's  remark  with  reference  to  the  expression  "  gross 
negligence  "  has  been  accepted  expressly  by  several  judges.  Mr. 
Justice  WiUes(Z)  said:  "Confusion  has  arisen  from  regarding n^- 
ligence  as  a  positive  instead  of  a  negative  word.  It  is  really  the 
absence  of  such  care  as  it  was  the  duty  of  the  defendant  to  usa" 
The  remark  of  Baron  Bolfe(m)is  to  the  effect  that  n^ligenco 
and  gross  negligence  are  the  same  thing,  the  latter  merely  having 
a  vituperative  epithet  added.'  The  expression,  however,  has  no 
fixed  and  certain  meaning  as  an  accurate  test  of  liability,  and  it 

would  be  well  if  it  were  abolished. 
[238*]    *The  confusion  which  has  been  introduced  into  English  law 

by  questions  with  reference  to  gross  negligence  is  not  hard 
to  account  for.  Lawyers  who  recognized  and  adopted  the  phrase, 
observing  that  actionable  negligence  was  of  various  degrees,  were 
content  to  accept  the  expression  as  being  sufficiently  descriptive 
of  one  form  of  actionable  negligence.  Upon  this  ground  it  was 
that  Lord  Chelmsford  wished  to  retain  the  expression  (n).  The 
use  of  the  expression  has,  however,  tended  to  introduce  confusion, 
and  that  of  necessity.  The  gratuitous  bailee,  like  any  other  agent, 
is  liable  for  breaches  of  duty;  but  his  duties  differ  from  those  of 
other  bailees,  hence  there  are  varying  degrees  of  actionable  n^li- 
gence.  The  duties  of  any  agent  or  class  of  agents  are  either  known 
or  easily  discovered;  but  it  is  hard  to  say  what  meaning  the  word 
"  gross  '^  has  as  applied  to  negligence.  The  confusion  would  be 
entirely  got  rid  of  if  we  said  that  every  agent  is  liable  for  a  breach 

'  See  ante,  p.  214.  and  note.  (m)  Wilson  v.  Brett,  11  M.  &  W.  11». 

(k)  See  per  Lord  Chelmsford  in  Giblin  *  See  Campbell  on  Negiigenoe,  p.  11, 

▼.  M'MuUen,  L.  Rep.,  2  P.  C.  336.  §  1 1. 

(0  Grill  v.  General  Iron  Screw  Col-  (n)  See  Giblin  v.  M*Ma21en,  L.  Bep.t 

lieiy  Co.,  L.  Rep.,  1  C.  P.  612.  2  P.  C.  336* 
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of  daty,  and  considered  the  liability  of  the  agent  by  reference  to 
his  duties  and  the  amount  of  care,  diligence  and  skill  required  of 
him  by  law.  Tlie  same  result  would  also  be  obtained  if  the  main 
division  of  negligence  adopted  was  that  which  distinguished  neg* 
ligence  into  actionable  negligence  and  non-actionable  negligence. 
If  this  plan  was  adopted,  the  simple  question  to  be  considered  in 
any  question  as  to  the  liability  of  a  defendant  would  be,  not  whether 
the  negligence  was  gross  or  otherwise,  but  whether  the  facts 
showed  that  there  had  been  a  breach  of  duty.  Practically,  of 
course,  that  is  the  question  raised  in  every  action  for  negligence.^ 

Sect.  4^ — Negligence  in  Performing  Undertaking. 

An  agent  is  liable  for  misfeasance  in  performing  a  gratuitous 

undertaking  if  he  fails  to  exercise  that  degree  of  skill  which  is 

imputable  to  his  situation  or  employment    Any  failure  on  his 

part  to  fulfil  the  obligations  imposed  upon  him  as  being  possessed 

of  the  skill  which  he  holds  himself  out  to  the  world  as  possessing 

is  actionable  negligence.' 

'  There  seems  a  growing  tendency  in  the  particnlar  drcamstances  of  the  case, 

the  aathorities  to  discard  the  division  of  As  indicating  a  disposition  to  discard 

negligence  into  the  three  degrees  of  gross  the  above  division  of  negligence  into 

negligence,   ordinary    negligence   and  degrees,  see  Hinton  v.  Dibbin,  2  Q.  B. 

slight  negligence,  and  to  adopt  the  views  646,  661;  Austin  v.  Manchester,  «?tc.  R. 

stated  in  the  text    And,  as  stated  by  8.  Co.,  10  G.  B.  454,  474;  Perb'ns  v.  N. 

Judge  Cooley  in  his  recent  work  on  forts,  Y.  Cent.  R.  R.  Co.,  24  N.  T.  196,  206; 

pp.  680,631,  '*this  classification  only  indi-  Wells  v.  N.  T.  Cent  R.  R.  Co.,  24  id. 

catesthis:  that  nnder  the  special  circum-  181;  Smith  v.  N.  Y.  Cent  R.  R.  Co. 

stances  great  care  and  caution  were  re-  24  id.   222,   241;  Beal  v.   S.   Devon 

quired,  or  only  ordinary  care,  or  only  R.  R.  Co.,  3  H.  &  C.  337;  Steamboat 

filigfat  care.    If  the  care  demanded  was  New  World  v.  King,  16  How.  474;  Mil- 

not  exercised,  the  case  is  one  of  negli-  waukoe  &  C.  R.  R.  Co.  v.  Arms,  91  U. 

gence,  and  a  legal  liability  is  made  out  S.  494;  Cass  v.  Boston  &  L.  R.  R.  Co., 

when  the  failure  is  shown.*'    *'Forneg-  14  Allen,  448;  Qill  v.  Middleton,  105 

ligence  in  a  legal  sense  is  no  more  nor  Mass.  477,  479;  Lane  v.  Boston  &  A.  R. 

less  than  this:  the  &ulure  to  observe,  R.  Co.,  112 Mass.  455;  Briggs  v. Taylor, 

for  the  protection  of  the  interests  of  28  Vt  180. 

anotherperson,  that  degree  of  care,  pre-  This  division  luu,  however,  been 
caution  and  vigilance  which  the  circnm-  recognized  in  quite  alarge  class  of  cases, 
stances  justly  demand,  wheieby  such  which  will  be  found  collected  in  Shear- 
other  person  saffers  ii^ury.*'  It  seems,  man  and  Redfield  on  Negligence,  §g 
therefore,  an  inaccurate  use  of  language  16,  17,  note,  who  also  advocate  such 
to  transfer  to  the  term,  negligence,  those  classification. 

epithets  which  only  have  force  when  ap-  *  See  this  sulject  considered  at  length 

plied  to  the  degree  of  care  requisite  under  and  the  authorities  collected  in  Edwards 
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The  following  cases  snfilcientlj  illnstrate  the  above  proposi- 
tions: 

In  ShielCs  v.  Blackbume  {o\  decided  1789,  in  the  defend- 
ant, a  *  general  merchant,  undertook  witboat  reward  to  enter  [239*^] 
a  parcel  of  goods  of  G.  together  with  a  parcel  of  his  own 
of  the  same  sort  at  the  custom  house  for  exportation.    In  order 
to  save  the  expense  and  trouble  of  a  separate  entry  at  the  custom 
lioase,  he  by  agreement  with  G.  made  one  entry  of  both  the  cases, 

but  did  it  under  the  denomination  of  wrought  leather  instead  of 
dressed  leather.  Owing  to  this  mistake  the  two  cases  were  seized, 
and  the  assignees  of  G.,  who  had  become  bankrupt,  brought  an 
action  to  recover  the  value  of  G.'s  parcel.  The  defendant's  lia- 
bility was  urged  on  the  ground  that  althoagh  an  action  would  not 
lie  for  nonfeasance,  it  would  for  a  misfeasance. 

Lord  Loughborough  agreed  with  Sir  "William  Jones  {p)  that 
when  a  bailee  undertakes  to  perform  a  gratuitous  act,  from  which 
the  bailor  alone  is  to  receive  benefit,  there  the  bailee  is  only  liable 
for  gross  negligence;  but  if  a  man  gratuitously  undertakes  to  do 
anything  to  the  best  of  his  skill,  where  his  situation  or  profession 
is  such  as  to  imply  skill,  an  omission  of  that  skill  is  imputable  to 
him  as  gross  negligence.^  His  lordship  acknowledged,  too,  that 
if  in  this  case  a  ship  broker  or  a  clerk  in  the  custom  house  had 
imdertaken  to  enter  the  goods,  a  wrong  entry  would  in  them  be 
gross  negligence,  because  their  situation  and  employment  neces- 
sarily imply  a  competent  degree  of  knowledge  in  making  such 
entries;  but  when  an  application  under  the  circumstances  of  this 
case  is  made  to  a  general  merchant  to  make  an  entry  at  the  cus- 
I 

on  Baflments,  §§  77  et  seq.    As  to  ai-  ter  y.  Essex  Bank,  17  Mass.  479;  2 

tomeys  and  phjaicians,  seeante,  p.  220,  Kent  Com.  *570  et  seq. ;  Btoiy  on  Bail- 

andnote.  ments,  g§  174  et  seq.;  Edwards  on 

(o)  1  H.  Bl  158.  BailmentB,  §§  78  et  seq. 

(p)  Law  of  Bailments,  p.  120.  Thus,  where  a  person  or  a  bank  le- 

^See8tanix>n  ▼.  Bell,  2  Hawks,  145;  ceives  a  note  or  bill  to  collect   gra- 

Beardslee  y.  Richardson,  11  Wend.  25;  toitoosly,  the  effort  to  collect  moat  be 

Lampleyv.  Scott,  24  Miss.  528;  McNabb  made  with  ordinaiy  diligence,  and  if 

Y.  Lockhait,  18  Ga.  495 ;  Skelley  y.  Eahn,  throagh  negligence  the  claim  is  lost,  the 

17  111.  170;  Kemp  y.  Farlow,  5  Ind.  person  or  bank  will  be  liable  for  the 

462;  Fnlton  y.  Alexander,  21  Tex.  148;  damages  sustained.    Mooie  y.  Ghoisoot 

Perpy  y.  Willandon,  20  Mart.  75;  Tomp-  84  Miss.  372;  Smedes  y.  Bank  of  Utica» 

kins  Y.  Saltmaish,  14  S.  &  B.  275;  Fos-  20  Johns.  872;  S.  C.  3  Cow.  6G2« 
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torn  house,  snch  a  mistake  as  this  is  not  to  be  imputed  to  him  as 
gross  negligence. 

Mr.  Jastice  Heath  said:  ^^The  defendant  in  this  case  was  not 
guilty  either  of  gross  negb'gence  or  fraud;  he  acted  hondfide.  If 
a  man  applies  to  a  surgeon  to  attend  him  in  a  disorder,  for  a 
reward,  and  the  surgeon  treats  him  improperly,  tliere  is  gross  neg- 
ligence, and  the  surgeon  is  liable  to  an  action ;  the  surgeon  would 
also  be  liable  for  such  negligence  if  he  undertook  gratis  to  attend 
a  sick  person,  because  his  situation  implies  skill  in  surgery;  but 
if  the  patient  applies  to  a  man  of  a  different  occupation  for  his 
gratuitous  assistance,  who  either  does  not  exert  all  his  skill,  or 
administers  improper  remedies  to  the  best  of  his  ability,  such  per- 
son  is  not  liable."  ^ 

Wilkinson  v.  Coverdale  {q\  1793,  was  an  action  against  a  per- 
son who  had  gratuitously  undertaken  to  procure  an  insur- 
ance against  *  fire  for  certain  premises  belonging  to  tlie  [240*] 
plaintiffs,  but  who,  in  effecting  it,  acted  so  negligently 
that  the  plaintiff  lost  the  benefit  of  it,  and  suffered  a  total  loss. 
Lord  Kenyon,  before  whom  the  case  was  tried,  expressed  a  doubt 
whether  any  action  could  be  maintained  on  such  an  undertaking. 
Erskine  for  the  plaintiff  thereupon  cited  a  manuscript  note  of  the 
case  of  Wallace  v.  Telfair^  decided  at  Nisi  Prius  before  Mr.  Jus- 
tice BuUer,  when  it  was  ruled  in  a  similar  action,  '^  that  though 
there  was  no  consideration  for  one  party's  undertaking  to  procure 
an  insurance  for  another,  yet  where  a  party  voluntarily  undertook 
to  do  it,  and  proceeded  to  carry  his  undertaking  into  effect,  by 
getting  a  policy  underwiitten,  but  did  it  so  negligently  that  the 
party  oould  derive  no  benefit  from  it,  in  that  case  he  should  be 
liable  to  an  action."^  Lord  Kenyon  acquiesced,  but  the  plaintiff 
&iling  to  prove  any  promise  to  insure  on  the  part  of  the  defend- 
ant, was  nonsuited. 

'  See  Carpenterv.  Blake,  60  Barb.  488;  tocommianons.  See  Nellis  v.  De  Forest, 

S.  C.  50  N.  y.  696;  Howaid  v.  Grover,  16  Barb.  61. 

28  Me.  97;  McNevins  v.  Lowe,  40  111.  Where  a  deed  of  trosfc  gives  the  tnis- 

209;  Hare  v.  Reese,  7  Phila.  138;  Craig  tee  full  power  to  select  the  company  or 

▼.  Chambers,  17  Ohio  St.  253.  companies  in  which  to  insure  the  iarust 

See,  also,  ante,  p.  220,  note.  property,  he  will  be  required  to  exercise 

(q)  1  Esp.  74.  due  care  in  the  selection  of  good  and 

'See  Park  y.  Hammond,  4  Camp,  solvent  companies,  but  he  is  not  a  guar- 

344;  Malloogh  y.  Barb,  id.  150.    The  antor  of  their  solvency.     Qettings  t. 

question  may  be  affected  by  the  right  Scudder,  71  111.  86, 
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If,  however,  there  had  been  any  duty  incumbent  npon  the 
defendant  to  insni'e  and  he  had  failed  to  do  so,  he  wonld  be  liable. 
Thus,  in  Smith  v.  Laseellea  (r),  1788,  Ashurst,  J.,  says:  "One 
person  cannot  compel  another  to  make  an  insurance  for  him 
against  his  consent;  but  if  the  directions  to  insure  be  given  to 
him,  to  whom  the  application  would  naturally  be  made  in  the 
usual  course  of  trade,  and  he  do  not  give  notice  of  his  dissent,  he 
must  be  answerable  for  his  neglect,  because  he  deprives  the  other 
of  any  opportunity  of  applying  elsewhere  to  procure  the  insur* 
ance."  * 

In  Cojplett  V.  Gordon  («),  decided  in  1813,  the  plaintiflE,  residing 
in  South  America,  sent  a  bill  of  lading  of  certain  bales  of  cotton 
to  the  defendants,  who  were  merchants  in  London,  and  requested 
them  to  effect  insurance  to  the  full  amount  The  defendants  had 
not  done  business  for  the  plaintiff  before,  and  had  given  no  prom- 
ise to  act  as  his  consignees,  nor  did  they  wish  to  do  so.  On  re- 
ceiving tlie  bill  of  lading  they  indorsed  it  over  to  M.,  a  friend  and 
creditor  of  the  plaintiff.  M.  procured  the  insurance,  smd  received 
the  goods,  but  afterwards  became  insolvent,  with  the  proceeds  in 
his  possession.  The  plaintiff  then  sued  the  defendants  for  the 
value.  The  case  was  tried  before  Lord  Ellenlx^rough,  who  told 
the  jury  that  the  defendants  had  no  right  to  indorse  the  bill  of 
lading,  though  he  was  not  quite  clear  what  thej  ought  to 
[241*]  have  done.  "  They  had  their  election,"  said  his  *  lordship, 
"  either  to  take  or  reject  the  bill  of  lading.  If  they  took 
it,  they  were  bound  to  take  it  according  to  the  terms  of  the  oon« 
signment,  by  which  they  themselves  were  to  insure  and  sell  the 
goods."  A  verdict  for  the  value  of  the  goods  was  entered  for  the 
plaintiff. 

In  Pappa  v.  Rose  {t\  the  defendant  was  a  broker  employed  by 
the  plaintiff  to  sell  some  raisins  on  the  the  terms  of  the  following 
sale  note:  "Sold  by  order,  and  on  account  of  P.  (the  plaintiff), 
to  arrive,  to  my  principals  H.  and  Son,  500  tons  of  black  Smyrna 
raisins,  1859  growth,  fair  average  quality,  in  the  opinion  of  the 
selling  broker; "  signed  J.  E.  (the  defendant).  Upon  the  arrival 
of  the  raisins,  H.  and  Son  objected  to  tlieir  quality;  the  defendant 

(r)  2  T.  R.  187.  (t)  L.  Rep.,  7  C.  P.  32;    aflSimed, 

*  See  ante,  p.  218,  and  note.  ibid.  525,  1872. 

(«)  8  Campb.  471. 


CHAP.   11.]  T.T ABILITY  OP  AGEUTT  TO   PfilNCIPAL.  331 

accordingly  examined  them,  and  decided  that  they  were  not  of 
the  quality  mentioned  in  the  sale  note.  The  buyers  accordingly 
refused  to  accept  them.  The  plaintiff  then  brought  an  action 
against  the  broker  on  the  ground  that  he  had  shown  want  of  skill 
in  deciding  upon  the  quality  of  the  currants.  The  Chief  Justice 
of  the  Common  Pleas  (Sir  W.  Bovill),  after  consulting  Mr.  Justice 
Willes,  ruled,  so  far  as  the  ruling  is  material  to  the  present  ques- 
tion, that  the  defendant  was  appointed  to  act  as  an  arbitrator  or 
judge  of  the  quality,  and  was,  therefore,  not  liable  for  an  error  in 
judgment  or  want  of  skill  in  certifying  the  quality  if  he  acted 
honestly  and  land  fide.  The  plaintiff  elected  to  be  nonsuited. 
A  rule  for  a  new  trial  was  discharged  by  the  Common  Pleas,  the 
judgment  of  which  court  was  affirmed  in  the  Exdiequer  Chamber. 
Mr.  Justice  Brett  said:  ^^I  think  it  is  quite  unnecessary  for  us  to 
determine  what  is  the  true  construction  of  the  contract,  because 
I  think  the  Lord  Chief  Justice  was  clearly  right  on  the  second 
point.  The  ruling  upon  that  was  not  that  the  defendant  was  in 
the  strict  sense  of  the  term  an  arbitrator,  but  that  he  was  a  person 
filling  a  position  which  brought  him  within  an  exception  well 
known  to  the  law  of  England,  viz.,  that  a  person  who  is  appointed 
and  is  acting  as  an  arbitrator  to  determine  a  matter  in  difference 
between  two  or  more  persons  does  not  enter  into  an  implied 
promise  to  bring  to  the  performance  of  the  duty  entrusted  to  him 
a  due  and  reasonable  amount  of  skill  and  knowledge.  The  ques- 
tion is  merely  one  of  implied  undertaking,  and  the  law  says  diere 
is  none  such.  Was,  then,  the  defendant  within  that  ex- 
ception? I  *apprehend  that  every  person  falls  within  it  [242*] 
who  has  taken  upon  himself  to  determine  a  disputed  mat- 
ter between  two  persons  who  have  agreed  to  be  concluded  by  his 
opinion." 

In  the  Exchequer  Chamber,  Chief  Baron  Kelly  said:  "It  is 
the  dnty  of  the  broker  to  make  the  contract,  and  he  must  enable 
his  principal  to  enforce  it,  which  he  cannot  do  unless  he  (the 
broker)  expresses  his  opinion  on  the  goods.  But  having  entered 
into  an  implied  contract  to  give  that  opinion,  is  he  bound  to  exer- 
cise skill  in  the  matter?  He  may  have  impliedly  contracted  to  do 
all  that  is  necessary  to  enable  him  to  give  an  opinion,  that  is  to 
aay,  he  is  bound  to  examine  the  goods,  as  no  one  can  give  an 
opinion  on  goods  without  looking  at  them.  .  .  .  The  position  of 
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an  arbitrator  was  used  in  the  court  below  only  as  an  illastration, 
and  to  assist  the  court  in  determining  the  nature  of  the  contract. 
...  If  two  parties  agree  to  submit  a  question  to  a  third,  the  third 
party  is  not  bound  to  give  an  opinion.  But  if  this  third  party  is 
in  any  way  a  party  to  the  transaction,  and  is  acting  for  hire  and 
reward,  he  is  just  as  much  bound  to  give  his  opinion  as  the  other 
two  are  to  abide  by  it  ...  If  the  arbitrator  agrees  to  give  an 
opinion,  I  deny  that  there  is  any  contract  to  use  skilL" 

Jenkins  v.  Bethan  (u)  was  distinguished  on  the  ground  that 
the  defendant,  who  was  employed  as  a  valuer,  was  a  vainer,  and 
thereby  held  himself  out  as  a  person  possessing  skill  in  the  sub- 
ject-matter. 

The  result  of  the  cases  may  be  stated  in  the  following  terms: 

(1.)  An  agent,  whether  remunerated  or  unremunerated,  may  be 
liable  for  negligence  in  performing  an  undertaking. 

(2.)  Actionable  negligence  in  the  case  of  an  unremunerated 
agent  consists  in  a  failure  to  Exercise  that  skill  which  is 
imputable  to  his  situation  or  employment,  or  which  he 
holds  himself  out  to  the  world  as  possessing. 

Telegraph  companies  are  at  most  mere  forwarders  of  messages, 
and  are  not  bound  to  understand  the  object  of  the  sender,  nor  do 
they  profess  to  carry  on  the  business  of  agents  to  make  contracts 
any  more  than  does  the  Post  Office.  Hence,  such  companies  do 
not  guarantee  to  mere  receivers  the  accuracy  of  telegrams  passing 
over  the  wires  (a?).^ 

(tt)  15  C.  B.  160;  24  L.  J.,  C.  P.  94.  Montreal  Td.  Co.,  23  Upper  Canada, 

(x)  Dickson  v.  Renter's  Telegraph  C.  P.  150. 
Company,  2  C.  P.  Diy.  62;  46  L.  J.,  C.  In  this  ooontry,  however,  the  tele* 
P.  197;  35  L.  T.  Rep.,  N.  S.  842.  [See  graph  company  is  also  liable  to  the 
the  above  case  annotated  by  Judge  person  to  whom  the  message  is  trans- 
Bennett  in  17  Am.  Law  Reg.  (N.  S.)  mitted,  npon  deliyeiy  thereof,  in  case 
222,  227.]  of  an  error  in  transmission  attribotable 

>  By  the  English  and  Canadian  law  it  to  the  fanlt  of  the  company,  when  the 

is  considered  that  the  liability  of  the  error  is  attended  with  damage  to  the 

telegraph   company  arises   only  from  person  receiving  it.    Bigelow  on  Torts, 

contxact,  and  that  the  only  duty  owed  277;  Bigelow's  Lead.  Cases  on  Torts, 

hj  the  telegraph  company  is  to  the  619,  621;  New  York  &  W.  Tel.  Co.  v. 

sender  of  the  message,  there  being  no  Dryburg,  35  Penn.  St.  298;  Elwood  r. 

privity  between  the  company  and  the  W.  U.  Tel.  Co.,  45  N.  Y.  549;  EUis  v. 

receiver.    Playford  v.  United  Kingdom  Am.  Tel.  Co.,  13  Allen,  226. 

Tel.  Co.,  L.  R.,  4  Q.  B.  706;  Feaver  v.  Telegraph  companies  are  bound  to 
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*  Sect.  5.  — Profits  made  m  course  of  Agency.      [243*] 

AH  profits  directly  or  indirectly  made  in  the  course  of,  or  in 
connection  with,  his  employment  by  a  servant  or  agent  without 
the  sanction  of  the  master  or  principal,  belong  absolutely  to  the 
master  or  principal  {y)}    So,  whenever  the  earnings  acquired  in 

exercise  reasonable  care  and  diligence  Bartholomew  t.  Leach,  7  Watts,  472; 
in  tiie  transmission  of  messages.  If  a  Norris's  Appeal,  71  Penn.  St.  106;  Oli- 
message  is  not  sent  and  delivered  within  ver  v.  Piatt,  3  How.  333;  Dattonv. 
a  reasonable  time  under  the  circum-  Willner,  52  N.  Y.  312;  Leake  v.  Sath- 
stances,  or  if  errors  occur  in  the  trans-  erland,  25  Ark.  219;  Barton  v.  Moss,  32 
mission,  which  are  attributable  to  the  HI.  50;  Masoc.  v.  Bauman,  62  id.  76; 
negligence  of  the  company,  it  is  liable  Ely  v.  Hanford,  65  id.  267;  Clark  v. 
for  all  consequent  damages.  Cooley  on  Anderson,  10  Bush,  99;  Kmtz  v.  Fisher, 
Torts,  647;  Bigelow  on  Torts,  275;  8  Kan.  90;  Stoner  v.  Weiser,  24  Iowa, 
Western  Union  Tel.  Co.  v.  Carew,  15  434;  Moinett  v.  Day,  57  Tenn.  431; 
Mich.  525;  Aiken  v.  W.  U.  Tel.  Co.,  5  Coursin's  Appeal,  79  Penn.  St.  220; 
Rich.  (S.  C.)  358;  Parks  v.  Alta  Cal.  Jefiries  v.  Wieater.  2  Sawy.  135;  Bain 
Td.  Co..  13  Cal.  422;  GrinneU  v.  W.  v.  Brown,  56  N.  Y.  285;  Bell  v.  BeU,  3 
U.  Tel.  Co.,  113  Mass.  2<i9;  Washing-   W,  Va.  183. 

ton,  etc.  Tel.  Co.  v.  Hobson,  15  Gratt.      The  rule  is  the  same  although  the 

122.  agent  may  have  contnbuted  his  own 

Telegraph  companies  are  not,  how-   ^^ds  or  responsibiliiy  in  producing  the 

ever,  insurers,  and  are  not  liable  for  result,  and  although  no  risk  or  expense 

errors  happening  without  their  fault,   was  incurred  by  the  principal  Duttonv. 

Cooley  on  Torts,  647;  Bigelow  on  Torts,   Willner,  supra. 

276;  Sweetland  v.  HI.  etc.  Tel.  Co.,  27      Where  an  agent  is  authorized  to  sell 

Iowa,  433;  Breese  v.  U.  S.  Tel.  Co.,  48  at  a  fixed  price,  and  sells  for  a  greater, 

K.  T.  132.  ^®  must  account  to  his  principal  for  the 

For  a  further  consideration  of  this  excess.    Kerfoot  v.  Hyman,  52  III.  512; 

sulgect,  see  Cooley  on  Torts,  646,  647,   Menyman  v.  Darid,  31  id.  403;  Brown 

687;  Bigelow  on  Tori»,  276,  277;  Bige-   ▼•  P<»t,  1  Hun,  303. 

low's  Lead.  Cases  on  Torts,  619-626,       Bat,  in  the  absence  of  fraud,  he  is  not 

and  the  authorities  there  cited.    As  to  amenable  to  the  purchaser  for  such  ex- 

the  negotiation  of  contracts  by  tele-   cess.    Merryman  v.  David,  supra. 

graph,  see  14  Am.  Law  Reg.  (N.  S.)      Buttherelationof  principal  and  agent 

401  et  seq.  does  not  necessarily  exclude  the  latter 

(y)  Massey  v.  Davis,  2  Yes.  jun.  317;   from  reaping,  in  the  purchase  of  certain 

Williamaon  v.  Barbour,  37  L.  T.,  N.  S.   real  estate  for  his  principal,  the  benefit 

698.  uf  a  contract  with  the  principal  wherein 

"  Any  advantage  gained  by  the  agent,   he  stipulates  to  pay  the  agent  a  given 

whether  it  is  the  part  of  performance  or  sum  for  the  land,  whatever  it  may  cost 

violation  of  duty,  belongs  to  the  princi-    the  latter.     Anderson  v.  Weiser,  24 

pal.    See  Dodd  v.  Wakeman,  26  N.  J.   Iowa,  428. 

Eq.  484;  Judevine  v.  Hardwick,  49  Vt.  Where  one  employs  another  to  pursue 
180;  Lafferty  v.  Jell^,  22  Ind.  471;  and  capture  a  horse-thief ,  and  pays  the 
Actenburgy.  McCool,  36id.  473;  Camp-  expenses,  he  will  be  entitled  to  the  re- 
bell  v.  Penn.  Life  Ins.  Co.,  2  Whart  64;   ward  offered  by  the  countyfor  theap^ 
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the  service  of  a  third  person  have  reached  the  hands  either  of  the 
servant  v^ho  acquired  them  or  of  the  master,  they  belong  to  the 
master.  Tliese  principles  apply  to  all  cases  of  employment  as 
servants  or  agents,  the  profits  acquired  by  the  servant  or  agent  in 
the  course  of,  or  in  connection  with,  his  service  or  agency,  belong- 
ing to  the  master  or  principal  (z).  There  is  a  legal  duty  incum- 
bent on  the  agent  to  pay  over  such  profits  to  his  principal  (z). 

The  above  principles  are  illustrated  by  a  variety  of  cases  of 
which  it  will  suffice  to  select  the  following.  Some  of  the  earlier 
cases  refer  to  apprentice  and  master.  In  Barber  v.  Dennis  (a), 
decided  in  1703,  the  widow  of  a  waterman,  by  the  usage  of  Water- 
men's Hall,  had  taken  an  apprentice.  This  apprentice  was  im- 
pressed, taken  from  her,  and  put  on  board  a  Queen's  ship,  where 
he  earned  two  tickets,  which  came  to  the  hands  of  the  defendant, 
and  it  was  held  that  the  widow  was  entitled  to  maintain  trover 
against  the  defendant,  on  the  ground  that  the  possession  of  the 
apprentice  was  that  of  the  master,  and  that  whatever  he  earns 
shall  go  to  the  master.  So  it  was  said  in  a  subsequent  anonymous 
case  (&),  that  trover  lies  by  the  master  for  the  ticket  or  other 
writing  entitling  his  apprentice  to  money  earned  by  him  during 
bis  apprenticeship,  although  upon  the  particular  facts  of  the  case 
the  action  was  held  not  to  be  maintainable. 

In  a  case  decided  in  1799  (<?),  Lord  Kenyon  ruled  at  Nisi  Prius 
that  interest  made  by  an  agent  by  the  use  of  his  principal's  money, 
belonged  to  the  principal,  and  might  be  recovered  by  him  in  an 
action  for  money  had  and  received.  His  lordship  also  ruled  that 
where  money  is  remitted  to  an  agent,  and  he  suffers  it  to  remain 
dead  in  his  hands,  he  is  not  liable  to  pay  interest,*  but  that  if  he 
mixes  it  with  his  own,  or  makes  use  of  it,  he  is  liable  to  pay  in- 
terest (d).* 

prehension  and  conviction  of  the  thief,  liable  for  inteiest  if  he  neglects  to  in- 

on  the  familiar  maxim,  "  Qui  faeit  per  vest  the  same.    Williamson  y.  William- 

alium,  faeit  per  se."     Montgomery  son,  6  Paige,  296;  De  Peyster  v.  Clark- 

Goonty  v.  Robinson,  85  111.  174.  son,  2  Wend.  77;  Graves's  Appeal,  50 

{z)  Per  Ck)ckbuni,  C.  J.,  in  Morison  Penn.  St.  189;  Bamej  v.  Saonders,  16 

Y.  Thomson,  L.  Rep.,  9  Q.  B.  483.  How.  535,  542. 

(a)  6  Mod.  69.  (d)  See  Travera  v.  Towneend,  1  Bro. 

(b)  12  Mod.  415.  C.  C.  384;    Fraaldin  v.  Frith,  3  Bro. 
(e)  Rogers  v.  Boehm,  2  Esp.  702.  4a3.    See  post,  p.  247. 

^  Where  fonds  are  held  by  a  trustee,       '  The  same  rule  applies  to  execaion, 
which  it  is  his  duty  to  invest,  he  will  be    trastee**,  etc.    Barney  v.  Saonders,  so- 


CHAT,   n.]  LIABILITY  OF  AGENT  TO   PRINCIPAL.  835 

*Thi8  subject  is  illustrated  by  Thomson  v.  Saveloek  {e)j  [244*] 
decided  in  1808.  The  plaintiff,  the  captain  of  a  ship, 
brought  an  action  to  recover  from  the  shipowner  money  paid  to 
the  latter  by  a  third  party  for  services  performed  by  the  captain 
in  the  course  of  his  employment;  and  it  was  held  that,  as  between 
him  and  his  employers,  the  money  belonged  to  the  shipowner. 
"  It  is  contended,"  Lord  Ellenborough  directed  the  jury,  "  that  a 
servant  who  has  engaged  to  devote  the  whole  of  his  time  and  atten- 
tion to  my  concerns,  may  hire  out  his  services,  or  a  part  of  them, 
to  another.  .  .  .  Ko  man  should  be  allowed  to  have  an  interest 
against  his  duty." 

The  same  learned  judge  ruled  to  the  same  effect  in  Diplock  v. 
Blaclcbum  {f\  decided  in  1811.  There  the  master  of  a  ship  in 
a  foreign  port  claimed  to  retain  for  his  own  benefit  the  premium 
received  by  liim  upon  a  bill  drawn  on  account  of  the  ship,  on  the 
ground  that  there  had  been  a  usage  for  masters  of  ships  to  appro- 
priate such  premiums  to  their  own  use.  Lord  Ellenborough  ruled 
that  the  money  belonged  to  the  owner  and  not  to  the  captain.  ^^  If 
a  contrary  usage  has  prevailed,"  said  his  lordship,  ^^  it  has  been  a 
Tu^age  of  fraud  and  plunder.  What  pretence  can  there  be  for  an 
agent  to  make  a  profit  by  a  bill  upon  his  principal?  This  would 
bf^to  give  the  agent  an  interest  against  his  duty."  The  cases  in 
equity  are  to  the  same  effect 

No  case  has  gone  further  than  that  of  Turnbull  v.  Ourden  {g\ 
decided  in  1859.    There  an  army  agent  and  contractor  was  em- 

pra;  Kerr  v.  Laird,  27  Miss.  544;  Mum-  An  agent  or  tnistee  has  no  right  to 

fordr.  Mnrray,  6  Johns.  Ch.  1;  Manning  mix  the  fands  of  his  principal  or  cestui 

V.  Manning,  1  id.  527;  Jaoot  y.  Emmett,  que  trust  with  his  own,  and  then  hold  his 

11  Paige,  142;  Clemens  y.  Caldwell,  7  principal  or  cestui  que  trust  Uable  for 

B.  Mon.  171 ;  Brown  y.  Ricketts,  4  Johns,  the  depreciation  of  moneys  in  his  hands. 

Ch.  903;  Utica  Ins.  Co.  y.  Lynch,  11  If  the  agent  seeks  to  make  his  principal 

Paige,  520;  Spear  y.  Tinkham,  2  Barb,  liable  for  losses  in  bank  fe^ilures,  or  other 

Ch.  211.  losses  as  moneys  of  his  prindpal,  he 

Where  a  tnistee  speculates  with  trust  must  keep  the  moneys  of  his  principal 

fonds,  he  may  be  held  liable  for  profits  separate   and  distinct  from  his  own. 

if  the  investment  has  been  successful;  Webster  y.  Pierce,  35  111.  159;  School 

for  interest,  if  disastrous.    Norris's  Ap-  District  y.  First  Nat.  Bank,  102  Mass. 

peal,  71  Penn.  St  106.    See  1  Story's  174;  2  Story's  Eq.  Jur.  g§  1270  et  seq. 

£q.  Jur.  §  465,  and  note.  (e)  1  Camp.  527. 

The  same  rule  applies  in  the  case  of  (/)  3  Camp.  43. 

guardians.    Bond  y.  Lockwood,  33  III.  (^)  38  L.  J ,  Ch.  331. 
212. 
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ployed  by  the  plaintiff  to  provide  for  her  son  a  reasonable  outfit 
for  India.  The  articles  composing  such  outfit  were  accordingly 
paid  for  through  the  agent,  who  debited  the  plaintiff  in  ai^count 
with  the  full  amount  of  the  invoice  prices  charged  by  the  trades- 
men supplying  the  outfit,  though  discount  had  been  allowed  him 
in  each  instance.  This  was  done  by  him  on  the  ground,  as  alleged, 
that  it  was  the  universal  practice  as  between  tradesmen  and  army 
agents.  The  plaintiff  had  no  actual  knowledge  of  such  practice. 
An  action  was  commenced  by  the  defendant  in  the  Mayor's  Court 
against  the  plaintiff  to  recover  the  balance  of  his  account,  and 
certain  moneys  deposited  by  her  with  her  bankers  were  attached 
to  answer  the  claim.  The  plaintiff  thereupon  filed  a  bill  praying 
a  general  account,  and  an  injunction  to  restrain  the  further 
prosecution  of  the  action.  The  court  directed  the  account  to 
be  rectified  by  disallowing  as  against  the  plaintiff  the 
[245*]  *full  amount  of  the  discounts  retained  by  the  defendant 
^'  What  appears  in  this  case,"  said  Yice-Chancellor  James, 
^^  shows  the  danger  of  allowing  even  the  smallest  departure  from 
the  rule  that  a  person  who  is  dealing  with  another  man's  money 
ought  to  give  the  truest  account  of  what  he  has  done,  and  ought 
not  to  receive  anything  in  the  nature  of  a  present  or  allowance 
without  the  full  knowledge  of  the  principal  that  he  is  so  acting." 

The  next  case  is  that  of  Kimher  v.  Ba/fber  (A).  There  the 
plaintiff  being  desirous  of  procuring  shares  in  a  company,  the 
defendant  had  represented  to  him  that  he  could  procure  some  at 
ZL  per  share;  plaintiff  agreed  to  purchase  at  that  price,  and  cer- 
tain shares  were  thereupon  transferred,  part  to  the  plaintiff  and 
part  to  his  nominee,  and  were  paid  for  at  32.  per  sliare.  The 
plaintiff  afterwards  discovered  tliat  the  defendant  was  himself 
the  owner  of  the  shares,  having  lately  purchased  them  for  22.  per 
share.  On  appeal  it  was  held  (reversing  the  decision  of  the 
Master  of  the  Eolls),  that  the  defendant  was  an  agent  for  the 
plaintiff,  and  he  was  ordered  to  pay  back  the  difference  in  the 
price  of  the  shares. 

The  whole  subject  was  ably  discussed  in  1874,  and  tlie  authori- 
ties examined  in  a  judgment  of  the  Queen's  Bench,  delivered  by 
Lord  Chief  Justice  Cockburn  in  the  case  of  Morison  v.  Thomp- 
son {i).    This  was  an  action  by  the  purchaser  of  a  steamship  to 

{h)  L.  Rep.,  8  Oi.  56.  {%)  L.  Bep.,  9  Q.  B.  480. 
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recover  from  the  broker,  employed  to  pnrchase  the  ship  as  cheaply 
ad  possible,  the  sam  of  2252.  received  by  him  from  the  broker  of 
the  vendor  by  v^ay  of  commission.  At  the  trial  a  verdict  was 
entered  for  the  plaintiff,  with  leave  to  enter  a  verdict  for  the 
defendant,  if  the  conrt  should  be  of  opinion  that  money  had  and 
received  could  not  be  maintained  on  the  facts.  A  rule  obtained 
accordingly  was  discharged.  ^^  In  oar  judgment,"  said  his  lord- 
ship, '^  the  result  of  these  authorities  is,  tliat  whilst  an  agent  is 
bound  to  account  to  his  principal  or  employer  for  all  profits  made 
by  him  in  the  course  of  his  employment  or  service,  and  is  com- 
pelled to  account  in  equity,  there  is  at  the  same  time  a  duty, 
which  we  consider  a  legal  duty,  clearly  incumbent  upon  him, 
whenever  any  profits  so  made  have  reached  his  hands,  and  there 
is  no  account  in  regard  to  them  remaining  to  be  taken  and  ad- 
justed between  him  and  his  employer,  to  pay  over  the  amount  as 
money  absolutely  belonging  to  his  employer."  * 

Acquiescence  on  the  part  of  the  principal  affords  the  agent  a 
good  defence.*  In  Great  Western  Insu/ranoe  Company 
V.  Curdiffe  (i),  *decided  in  the  year  1874,  a  marine  insur-  [246*] 
ance  company  in  New  York  appointed  a  firm  of  mer- 
chants in  London  their  agents  for  settling  claims  in  England  and 
for  effecting  re-insurances.  For  settling  the  claims  the  agents 
were  to  receive  a  fixed  percentage,  but  nothing  was  provided  as  to 
remuneration  for  re-insuring.  According  to  custom  as  between 
underwriters  and  brokers,  the  agents  were  allowed  by  the  under- 
writers 5  per  cent,  on  each  re-insurance,  and  also,  at  the  end  of 
the  year,  on  the  general  balance  between  the  underwriters  and  the 
broker,  12  per  cent,  on  the  profits  of  the  year  if  there  were 
profits.  The  firm  in  London  were  in  the  habit  of  receiving  both 
these  percentages,  but  only  the  5  per  cent,  was  mentioned  in  their 
accounts  sent  to  the  insurance  company.  The  company  discov- 
ered  this  in  1866,  but  made  no  objection  to  it  until  1868.  In 
1869  the  company  filed  a  bill  against  the  firm  in  London  for  an 
account  in  which  the  12  per  cent  should  be  accounted  for,  and  it 
was  held  that  the  firm  in  London  were  entitled  to  retain  the  12 

'  See  ante,  p.  14,  note,  and  post,  p.    also,  ante,  p.  48  et  seq.,  concerning  the 
S35  et  aeq.  snliiject  of  ratification. 

>See  Redfield  v.  Tegg,  38  N.  T.  212;       (Jk)  L.  Rep.,  9  Ch.  525. 
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If  in  anj  case  an  execntor  or  trastee  makes  anj  advantage  of 
tlie  trust  money,  the  cestui  qtie  trust  is  entitled  to  it;  and  if  he 
incars  any  loss  by  nndue  management  or  wilf  ol  neglect,  he  mnst 

answer  for  it  to  the  cestui  que  trust  {o),^ 
[248*]  *So  a  receiver  of  a  public  trust  who  made  interest  of  the 
balances  in  his  hands  (jp);  an  administrator  who  retained 
and  made  nse  of  the  undistributed  property  {q);  mercantile  agents 
who  made  nse  of  remittances  as  their  own  (r);  a  person  bound  by 
recognizances  to  account  annually,  though  he  had  made  no  use  of 
the  money  (9);  and  a  receiver  keeping  money  in  his  hands  after  it 
was  due  (^  have  been  held  accountable  for  interest. 

An  auctioneer  being,  as  a  rule,  only  a  stakeholder,  is  not  liable 
to  pay  interest  on  money  in  his  hands,  whether  he  has  used  the 
money  or  not  {u). 

Few  branches  of  English  law  have  presented  greater  difficnlties 
in  the  attempt  to  reduce  the  decisions  to  consistent  principles 
tlian  that  which  relates  to  the  principal's  right  to  interest  on  ac- 
count of  money  in  the  hand  of  his  agent.  Lord  £llenborough,  in 
a  case  decided  in  1807  {x)y  stated  the  rules  to  which  he  intended 
to  adhere.  ^^  I  want  very  much,''  said  his  lordship,  ^'  to  lay  down 
a  certain  rule  respecting  the  payment  of  interest  I  recollect  some 
extreniely  conspicuous  determinations  on  this  subject;  and  on  all 
occasions  as  little  as  possible  should  be  left  in  the  discretion  of  a 
judge.  It  appears  to  me  that  interest  ought  to  be  allowed  only  in 
cases  where  there  is  a  contract  for  the  payment  of  money  on  a 
certain  day,  as  on  bills  of  exchange,  promissory  notes,  etc;  or 
where  there  has  been  an  express  promise  to  pay  interest;  or  where, 
from  the  course  of  dealing  between  the  parties,  it  may  be  inferred 
that  this  was  their  intention;  or  where  it  can  be  proved  that  the 
money  has  been  used  and  interest  has  been  actually  made."  An 
agent,  who  by  the  authority  of  his  principal  keeps  large  sums  of 
money  in  his  hands  for  which  he  was  to  be  res]M>nsible,  and  for 

(o)  Lowflon  T.  Copelandi  2  Bro.  C.  G.  (r)  Rogers  y.  Boehm,  2  Esp.  702. 

156;  mil  y.  Simpson,  7  Yes.  152;  Lee  (s)  Dawson  v.  Massey,  1  Ball&B.  219. 

y.  Lee,  2  Vem.  548.  {t)  Fletcher  v.  Dodd,  1  Yes.  jun.  85. 

'  See  note  2  on  next  page  ante.  (u)  Harrington  y.  Hoggart,  1 B.  ft  Ad. 

(p)  Earl  of  Lonsdale  y.  Chorch,  8  577. 

Bro.  G.  G.  41.  (x)  De   Havilland   v.   Bowerbank, 

(q)  Stacpoole  y.  Staq>oole,  4  Dow,  209.  Gamp.  49. 
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which  he  dnly  accounted,  is  not  liable  to  pay  interest,  even  sup- 
posing he  employs  such  money  (y).* 

As  a  rule  an  agent  is  liable  to  account  to  his  principal  only.  It 
is  immaterial  that  the  principal  is  trastee  of  a  charity,  and  man- 
ages its  affairs  by  an  agent,  who  receives  the  income,  and 
*has  in  his  possession  the  title-deeds  {z\  Hence,  where  in  [249*] 
such  a  case  the  agent  was  made  a  party  to  an  information 
for  an  account  and  a  scheme.  Lord  Eomilly  held  on  demurrer  that 
he  was  not  a  proper  party  (z)y  inasmuch  as  the  trustee  was  the 
person  to  be  called  upon  to  account. 

So,  too,  as  a  rule,  when  a  sub-agent  is  employed  by  an  agent, 
he  is  only  liable  to  account  to  the  agent  and  not  to  the  principal  {a)? 

(y )  Lord  Salkbuiy  v.  Wilkinaon,  cited  length  in  Rdd  v.  Rensselaer  Glass  Fac- 

by  Lord  Eldon  in  Lord  Chedworth  v.  tory,  13  Cow.  893;  S.  C.  Sid.  527. 

Edwards,  8  Yes.  47.  (^)  Attom^-Geneial  t.  Chesterfield, 

>  Interest  is  to  beaflowed  where  the  Eari  of,  18  Beav.  596. 

law,  by  implication,  makes  it  the  duty  M  Attorney-General  y.  Chesterfield, 

of  the  party  to  pay  over  the  money  to  ^^1  of«  supra,  and  cases  there  dted. 

the  owner  withoutany  previous  demand  'Cartwright  v.  Hateley,  1  Ves.  Jr. 

on  his  part.    Dodge  t.  Perkins,  9  Pick.  292;  Stephens  v.  Badoock,  3  B.  &  Ad.  354. 

368.  Thos,  where  J.,  an  attorney,  who  was 

Where,  tiierefore,  an  agent,  having  accustomed  to  receive  certain  dues  for 

received  money,  unreasonably  neglects  theplaintiff,  his  client,  went  from  home, 

to  inform  his  employer  of  it,  he  is  liable  leaving  B.,  his  clerk,  at  the  office;  and 

for  interest  from  the  time  that  he  ought  B.,  in  the  absence  of  his  master,  re- 

to  have  given  inf ormatbn.    Dodge  v.  ceived  money  on  account  of  said  dues 

Perkins,  supra.  for  the  client-^  which  he  was  authorized 

If  an  agent  improperly  witiiholds  the  to  do),  and  gave  a  receipt  signed  "  B., 

money  of  his  principal,  he  is  liable  for  for  Mr.  J.,"  and  J.,  being  in  bad  dr- 

interest  thereon.  Anderson  v.  The  State,  cumstances  when  he  left  home,  never 

2  EcUy,  370;  Bedell  r.  Janney,  4  Gilm.  returned;  but  it  did  not  appear  that  his 

193.  intention  so  to  act  was  known  at  the 

Where  an  attorney  or  agent  is  an-  time  of  the  payment  to  B. ;  and  B.  after- 

thoiised  to  sell  land  for  the  plaintiff  and  wards  refused  to  pay  the  money  over  to 

to  collect  money  on  a  bond  and  mort-  the  client;   on  assumpsit  against  him 

gage,  etc.,  it  is  sufficient  if  he  keeps  the  for  money  had  and  received,  it  was  held^ 

money  received  by  him  safely,  and  is  that  the  action  did  not  lie;  the  defend- 

ready  to  pay  it  over  on  demand  to  the  ant  received  the  money  as  agent  of  his 

parly  entitled  to  it.    He  is  not  charge-  master,  and  was  accountable  to  him  for 

aUe  with  interest  on  the  moneys  of  his  it,  the  master  on  the  other  hand  being 

principal,  unless  in  default  or  unless  he  answerable  to  the  client  for  the  sum 

has  employed  the  money  for  the  pur-  received  by  his  cleric;  and  there  was  no 

pose  of  gain  to  himself.    Williams  y.  privity  of  contract  between  the  present 

Storrs,  6  Johns.  Ch.  353.  plaintiff  and  defendant     Stephens  v. 

See  the  general  principles  governing  Badcock,  supra.  See,  ante,  p.  42,  note; 

the  allowance  of  iaterest^  considered  at  post,  p.  317. 
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A  banker  received  a  sum  of  money  from  A.,  who  was  the  agent 
of  B.,  C.  and  D. ;  A.  being  charged  to  divide  it  amongst  them  in  dis- 
tinct proportions  known  to  the  banker.  Part  of  the  money  was 
drawn  out  and  distributed  by  the  agent,  and  Chief  Justice  Gibbs 
ruled  that  the  banker  was  answerable  to  A.  only.  The  action  was 
brought  by  B.  alone.  Hence  it  would  have  been  sufficient  to  say 
that  he  could  not  revoke  a  joint  authority  (6).  A  son  employed 
under,  paid  by,  and  accountable  to  his  father,  is  not  accountable 
to  his  father's  principal  (c). 

Wherever  a  fiduciary  relation  exists  between  the  principal  and 
agent,  the  latter  may  be  called  upon  to  account  in  equity.*  Beci- 
procity  of  accounts  between  the  parties  is  not  an  essential  condi- 
tion (d)} 

In  Makepeace  v.  Bogers  {e),  decided  in  1865,  a  bill  was  filed 
by  a  landowner  against  a  person  whom  he  had  employed  as  agent 
and  manager  of  his  estates,  and  whom  he  charged  with  having 
received  moneys  while  acting  in  that  employment,  and  with  not 
having  rendered  proper  accounts  of  those  moneys.  An  account 
and  delivery  of  documents  belonging  to  the  principal  and  in  the 
possession  of  the  agent  was  prayed.    Yice-Chancellor  Stuart,  in 

See,  however,  Tomer  v.  Tomer,  96  their  inoompeteiu^  or  dishonestj,  iiad 

Tex.  41,  where  it  was  held  that  a  per-  fraodolently  piocazed   their   i^ypoiiii- 

Bon  who,  as  agent  of  the  goardian  of  a  ment,  or  was  implicated  in  their  im- 

minor,  collected  money  belonging  to  the  proper  acts,  woold  not  himself  be  le* 

minor,  assomed  a  twofold  responsibility,  sponsible  for  their  commission.    Loois- 

and  was  liable  not  only  as  agent  for  his  ville,  etc  B.  R.  Co.  r.  Blair,  4  J.  Bax- 

prindpal,  bot  also  as  a  trostee  for  the  ter,  407. 

minor.  (6)  Pinto  v.  Santos,  5  Taont.  447. 

When  a  party  has  contracted  with  (c)  Cartwrigfat  v.  Hateley,  iyes.jan. 

another  to  do  a  particolar  work,  either  292;  Le  Tezier  v.  Maxgiavine  of  Ans- 

at  its  cost  or  at  a  fixed  price,  a  sob-con-  pach,  5  Yes.  322. 

tractor  cannot  resort  to  the  prindpal  for  *  To  the  same  effect  see  ZeteUe  v.  My- 

his  compensation,  hot  most  look  to  his  ers,  19  Gratt  62,  where  it  was  held  that 

immediate  empl(^yer.   Cleaves  v.  Stock-  an  agency  to  manage,  lease,  and  aell 

well,  33  Me.  341.  property,  and  pay  the  expenses  upon  it^ 

Where    anthoiity  to    employ  sob-  to  collect  debts  and  pay  over  the  moneys 

agents  is  shown  to  exist,  either  ex-  received  to  the  principal,  was  of  a  fida- 

pressly  or  by  implication,  a  privity  is  daiy  character, 

created  between  the  principal  and  the  (d)  Phillips  v.  Phillips,  9  Hare,  471; 

sob-agents  so  appointed,  which  makes  S.  C,  22  L.  J.,  Ch.  141,  explained  in 

them  directly  liable  to  the  principal  for  Makepeace  v.  Bogeis,  34  L.  J.«  Ch.  367. 

negligence    or  misoondact;    and  the  '  See  post,  p.  25L 

agent,  unless  he,  with  a  knowledge  of  (#)  Sapra. 
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overraling  a  demurrer,  said:  "I  conceive  that,  wherever  the  rela- 
tion between  the  person  who  seeks  an  account  and  the  person 
against  whom  it  is  sought  arises  out  of  a  fiduciary  character,  the 
iiduciarj  cliaracter  of  the  employment  imposes  upon  the  person 
employed  the  duty  of  keeping  accounts  and  of  preserving  vouch- 
ers, and,  according  to  the  old  law,  a  bill  in  such  a  case  for  an 
account  in  equity  may  be  sustained."  In  the  court  above, 
where  the  vice-chancellor's  decision  was  *  affirmed.  Lord  [250*] 
Justice  Knight  Bruce  remarked  that  the  fiduciary  charac- 
ter of  the  relation  between  the  parties  sufficed  to  support  a  bill  for 
an  account. 

An  agent  who  fails  to  account  is  liable  to  forfeit  remuneration 
for  his  labour  (<?).'  Mere  irregularity,  however,  in  the  account 
will  not  suffice  to  work  such  forfeiture.  If  the  agent  can  make 
out  his  claim  by  satisfactory  evidence  he  will  be  paid  (e)} 

An  injunction  to  restrain  the  transfer  of  stock  standing  in  the 
name  of  a  steward  was  granted  upon  evidence  that  it  was  the  pro- 
duce of  his  master's  property,  and  received  for  many  years  with- 
out account  rendered;  but  refused  as  to  money  at  the  steward's 
bankers  in  his  own  name,  the  last  payment  having  been  made  two 
years  before  the  application  to  the  court  {/), 

It  is  a  settled  rule  of  law  that  an  agent  shall  not  be  allowed  to 
dispute  the  title  of  his  principal.*    Hence,  after  accounting  with 

(e)  White  v.  Lady  linooln,  8  Yes.  dpal  has  parted  with  his  interest  in 

^3^  the  property  subseqaent  to  the  bail- 

>  Willard's  Eq.  Jur.  ♦104.  ment,  or  to  the  delivery  to  the  agent 

(/)  Lord  Chedworth  v.  Edwards,  8  Marvin  v.  Elwood,  supra.    See  Edwards 

Yes.  47.  ^^  Bailments,  §  73. 

•  See  Holbrook  v.  Wight,  24  Wend.  A  factor  or  comnxission  meidumt, 

169;  Bamardo  v.  Kobbe,  54  N.  Y.  616;  who  has  cotton  consigned  to  him  by 

Colhns  V.  'Hllou,  26  Conn.  368;  Aubery  tenants  with  knowledge  that  one-foarth 

V.  Fiske,  36  N.  Y.  47;  Jenks  v.  Man-  belongs  to  the  landlord,  and  with  in- 

son  58  Me.  209;  Hancock  v.  Gomez,  58  stnictions  to  place  it  to  the  landlord  a 

BaA.  490;  Marvin  v.  Elwood,  11  Paige,  credit,  when  sold,  cannot  apply  it  to  the 

865;  Edwards  on  Bailments,  §  73.  payment  of  commissionB,  storage,  etc; 

An  agent  who  has  collected  money  he  must  hold  the  balance  of  the  pro- 

for  his  principal  cannot  interplead  his  ceeds  for  ihe  landlord.    Branch  v.  Da 

principal  and  a  third  party  who  is  an  Boee,  55  Ga.  21. 

adverse  claimant.    Snodgrass  v.  Butler,  Haintifb  contracted  to  sell  $50,000  of 

54  Miss.  45.  8^^^  **  ^^^^  cnrrenpy,  to  be  delivered 

But  a  bailee  or  agent,  who  has  re-  September  24, 1869;  defendant  was  the 

oeived  property  as  such,  is  at  all  times  common  agent  for  dealers  in  gold,  em 

at  liberty  to  show  thathis  bailor  or  prin-  ployed  in  the  settlement  of  their  con- 
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his  principal,  and  receiving  money  as  agent,  be  cannot  afterwards 
say  that  he  did  not  receive  it  for  the  benefit  of  his  principal,  bat 
for  that  of  some  other  person  (^).  So  where  a  ship  originally 
belonged  to  one  of  the  partners,  and  had  been  conveyed  to  A.  for 
secaring  a  debt,  and  A.  became  sole  registered  owner  of  the  ship, 
and  afterwards  as  agent  for  both  partners  insured  the  ship  and 
freight  and  charged  them  with  the  preminms,  the  court  held,  on  a 
loss  iiappening,  the  money  being  paid  to  A.  by  the  underwriters, 
that  he  was  accountable  to  the  assignees  of  the  surviving  partners 
for  the  surplus,  after  payment  of  his  own  debt,  and  not  to  the 
executors  of  the  deceased  partner,  to  whom  the  ship  originally 
belonged  (^).  The  same  rule  applies  in  the  case  of  brokers  (A), 
warehousemen,  and  wharfingers  (i). 

This  rule,  however,  is  not  of  universal  application,  for  the  es- 
toppel ceases  when  the  bailment  on  which  it  is  founded  is  deter- 

fracbs.  Plaintifb  did  not  famish  the  thereon  without  authority  from  any  one, 
gold  to  fulfill  their  oontracts,  but  de-  and  the  defendant  undertakes  with  the 
fendant  furnished  and  delivered  it,  re-  plaintiff  to  collect,  and  does  collect  of 
oeiying  the  currency  agreed  to  be  paid  such  third  person  the  value  of  such  im- 
therefor.  Plaintiffs  thereafter  tendered  provements,  for  the  plaintiff,  the  de* 
to  defendant  the  amount  of  gold  so  de-  fendant  thereby  becomes  the  agent  of 
livered,  and  demanded  the  cunen<gr  the  plaintiff,  and  is  liable  to  the  latter 
leoeired,  which  the  latter  refused  to  for  the  amount  so  collected,  in  an  action 
pay.  In  an  action  to  recover  the  same,  therefor,  and  cannot  introduce  evidenee 
held,  that  while  the  defendant  was  not  on  the  trial  to  show  that  such  improve- 
bound  to  perform  the  contract  on  be-  ments  were  made  without  authodiy. 
half  of  plaintifib,  as  they  did  not  fur-  Reed  v.  Dougan,  54  Ind.306. 
niah  the  gold,  yet,  having  done  so,  it  Where  an  agent  receives  money  from 
was  estopped  from  denying  plaintifib*  his  principal  to  be  invested  in  goods  for 
right  to  the  benefit  of  the  contract;  that  him,  and  uses  the  money  so  fumishei 
plaintifiEs  by  asserting  their  daim  to  the  (with  his  own  money)  in  making  the 
money  received,  adopted  and  ratified  purchase,  but  takes  the  title  in  his  own 
defendant's  act,  and  tiie  rights  and  ob-  name,  and  repudiates  the  trust,  a  court 
ligations  of  the  parties  were  to  be  deter-  of  equity  will  enforce  the  trust  against 
mined  by  the  rules  govemina:  the  rela-  him,  and  will  not  allow  him  to  set  up 
tion  of  principal  and  agent.  Fowler  r.  the  Statute  of  Frauds  in  his  defense,  on 
K.  Y.  €fold  Exchange  Bank,  67  N.  Y.  the  gxound  that  his  agency  was  without 
13g.  written  authority.  Firestone  v.  Fire- 
Where,  during  a  delay  occurring  be-  stone,  48  Ala.  128. 
tween  the  date  of  the  sale  and  the  oon-  {g)  See  per  Abbott,  C.  J.,  Dickson  v. 
Teyanoe  of  the  real  estate  of  the  defend-  Hamond,  2  B.  &  Aid.  310. 
ant  to  a  third  person,  the  plaintiff,  being  {h)  Roberts  v.  Ogilby,  9  Price,  269. 
a  tenant  of  the  defendant  on  such  real  (i)  Betterley  v.  Read,  4  Q.  B.  51L 
estate,   makes    certain   improvementi 
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mined  by  what  is  eqaivalent  to  an  eviction  by  title  paramoant  {k), 
A  bailee  has  no  better  title  than  the  bailor,  and  conse- 
quently, if  a  person  entitled  as  against  the  bailor  to  the  *prop*  [251*] 
erty  claims  it,  the  bailee  has  no  defence  against  him  (2).^ 
This  exception  to  the  rale  mast  in  its  turn  be  distinguished  from 
those  cases  where  the  estoppel  proceeded  on  a  representation  by 
the  agent,  which  was  analogous  to  a  warranty  of  title  for  good 
consideration  to  the  purchaser  (m). 

Although  an  auctioneer  has  a  right  of  action  for  goods  sold  by 
him  in  the  course  of  his  business,  yet  when  the  right  of  a  third 
person  intervenes,  and  such  right  is  established,  and  the  person 
employing  the  auctioneer  is  proved  not  to  be  the  owner,  it  then 
becomes  clear  that  the  auctioneer,  who  can  have  no  interest  in  the 
goods  but  what  he  receives  from  his  employer,  has  no  longer  any 
claim  upon  the  property  against  the  right  owner  (ti). 

The  proposition,  that  wherever  the  relation  of  a  principal  and 
agent  for  sale  exists,  there  a  bill  for  an  account  will  lie,  appears 
to  have  been  tiret  laid  down  by  Vice-Chancellor  Sir  John  Leach 
in  1819  {oy}  In  the  case  then  before  him  it  was  contended  that 
tlie  plaintiff  might  file  a  bill  for  discovery  only,  bat  not  for  relief, 
as  there  was  only  one  article  to  account  for,  viz.,  a  cargo  of  earth- 
enware. 

A  question  which  has  been  much  debated  is,  whether  the  mere 
relation  of  principal  and  agent  entitled  the  former  to  come  into 
equity  for  an  account,  if  the  matter  could  be  fairly  tried  at  law.' 

(k)  Biddle  ▼•  Bond,  34  L.  J.,  Q.  B.  (m)  See  Stonard  v.  Dunkin,  2  Gamp. 

137,  and  cases  there  cited;  Dickenson  344;  Gosling  v.  Birnie,  7  Bing.  339; 

V.  Naol,  4  B.  &  Ad.  638.  Howes  y.  Watson,  2  B.  &  C.  540. 

(l)  Wilson  T.  Anderton,  1  B.  &  Ad.  (n)  Dickenson  v.  Naul,  4  B.  &  Ad. 

450;  Biddle  ▼.  Bond,  supra.  638,  per  Curiam. 

'The  bailee  will  not  be  excused  £rom  (o)  Mackenzie  v.  Johnston,  4  Mad. 

his  duty  to  restore  the  property  bailed,  873. 

to  his  bailor,  unless  he  shows  that  it  *  See  ante,  p.  249. 

was  taken  £rom  him  by  one  possessing  'In  Makepeace  y.  Rogers,  34  L.  J. 

a  paramount  title,  or  by  due  procem  of  (N.  S.)  Ch.  398,  Lord  Justice  Turner 

law,  or  that  the  title  of  his  bailor  is  said:  "As  to  the  matter  of  the  accounts, 

ended.    See  Burton  y.  Wilkinson,  18  I  think  that  principal  and  agent  are  in 

Yt  186;  McKay  y.  Draper,  27  N.  Y.  a  relation  of  trust  to  each  other;  and  I 

256;  Bliyen  y.  Hudson  R.  R.  R.  Co.,  36  neyer  heard  of  a  case  of  general  agency 

id.  403;  Bates  y.  Stanton,  1  Duer,  79;  where  a  bill  would  not  lie,  although 

Van  Winkle  y.  U.  S.  Mall  Steamship  there  may  be  a  difference  in  cases  of 

Co.,  37  Barb.  122;  Maryin  y.  Elwood,  agenpy  in  single  transactions  only.** 
.11  Paige,  965. 
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A  nnmber  of  authorities  and  dicta  may  be  cited  to  n^ative  this 
proposition.  Thas  Lord  Eedesdale  has  stated  the  jurisdiction  of 
equity  to  rest  upon  the  ground,  ^^  that  the  account  has  become  so 
complicated  that  a  court  of  law  would  be  incompetent  to  examine 
it  upon  a  trial  at  Nisi  Prius  with  all  necessary  accuracy "  (p). 
To  the  same  effect  Lord  Langdale  said,  in  Darthez  v.  Clemens  (;), 
that  ^^  if  the  account  can  be  fairly  taken  in  a  court  of  common 
law,  this  court  will  not  interfere,  even  in  the  case  of  merchants' 
accounts  consisting  of  mutual  dealings."  So  Lord  Justice  Tur- 
ner observed  in  another  case  (r),  that  ^^  the  circumstance  that  a 
party  may  have  been  agent  of  the  other  in  receipt  of  a 
[252^]  certain  sum  of  money,  or  in  ^one  particular  matter,  does 
not  necessarily  render  the  case  one  in  which  a  bill  in 
equity  may  be  brought  for  an  account.  This  is  the  view  taken  at 
common  law  («). 

In  Barry  v.  Stevens  {t\  decided  by  Lord  Bomilly  in  1862,  an 
author  had  agreed  with  a  publisher  for  the  publication  of  500 
copies  of  his  work.  The  work  was  published  and  an  account 
rendered,  presenting  no  intricacy.  After  action  brought  by  the 
publisher  to  recover  the  balance,  the  author  filed  a  bill  to  have 
an  account  taken.  Ko  error  was  specified  or  fraud  alleged.  A 
demurrer  was  allowed.  In  support  of  the  bill  it  was  contended 
that  an  account  will  be  granted,  first,  where  the  accounts  are  mu- 
tual; secondly,  where  they  are  complicated;  and,  thirdly,  where 
the  parties  stand  in  a  fiduciary  relation.  The  plaintiff's  claim  was 
based  upon  the  third  ground.  The  Master  of  the  Bolls  thought 
that  such  action  could  not  be  sustained  where  the  matter  is  com- 
prised within  certain  specified  limits,  and  the  account  as  it  stands 
a  mere  money  account,  for  which  an  action  at  law  may  be  well 
brought  and  tried.    In  a  subsequent  case  {u\  Lord  Justice  Tur- 

(p)  O'Connor  v.  Spaight,  1  Sch.  &  where  it  was  held  that  a  land  owner 

Lef .  809.  may  maintain  a  suit  in  equity  against 

{q)  6  Beav.  165.  the  agent  and  manager  of  his  estates,  if 

(r)  Phillips  T.  Phillips,  9  Hare,  474;  the  object  of  such  suit  is  either  to  ob- 

and  see  per  Lord  St  Leonards,  Navul-  tain  an  account  (and  in  tiiat  case  alle- 

shaw  y.  Brownrigg,  2  D.,  M.  k  G.  441.  gations  of  fraud  or    special    drcum- 

(s)  See  per  Alexander,  C.  B.,  Kingr.  stances  are  unnecessary),  or  to  obtain 

Rossett,  2  To.  &  Jer.  35.  the  deUyeiy  up  by  the  agent  of  doca- 

{t)  81  Beay.  258.  ments  in  his  hands  bdonging  to  the 

(w)  Makepeace  y.  Rogers,  84  L.  J.,  land  owner.] 
Ch.  896.    [S.  C,  4  De  G.,  J.,  &  S.  649, 
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ner  drew  a  diBtinction  between  cases  of  general  agency  and  cases 
of  agency  in  single  transactions  only.^  See  Moxon  v.  BrigJU  (a?), 
where  a  bill  for  an  account  of  royalties  was  dismissed. 

Where  a  bill  is  brought  for  an  account,  and  the  defendant  sets 
forth  a  stated  one,  the  latter  is  prvmd  facie  a  bar  {y).  If  it  ap- 
pears that  there  are  only  mistakes  and  omissions  in  the  stated  ac- 
count, the  party  objecting  will  be  allowed  no  more  than  to  sur- 
charge and  falsify;  but  if  it  is  apparent  to  the  court  that  there 
has  been  fraud  and  imposition,  the  whole  account  will  be 
opened  {&).    Where  there  is  fraud  the  account  may  be  opened 

after  an  indefinite  time.  In  Vernon  v.  Vawdry  the  stated  ac- 
count was  of  twenty-three  years'  standing. 

An  agent  cannot  be  compelled  to  account  for  profits  which 
were  made  by  him  before  the  relation  of  principal  and  agent  ex- 
isted. Thus,  where  contracts  were  entered  into  by  a  person  who 
knew  that  it  was  intended  to  incorporate  a  company  to  take  them 
over,  and  who  subsequently  upon  the  formation  and  incorporation 
of  the  company  became  a  director  of  the  company,  the 
♦Master  of  the  Eolls  held  that  the  company  was  not  enti-  [253*] 
tied  to  claim  the  profits  so  made  by  the  director  previous 
to  the  incorporation  of  the  company  {a).  This  class  of  cases  must 
be  distinguished  from  those  in  which  shareliolders  may  proceed 
against  the  officers  of  a  company  under  sect.  38  of  the  Companies 
Act,  1867  (J). 

'The  same  distinctioii  was  made  in  cases  cited  in  note  2. 

Ck)qaillard  v.  Saydam,  8  Blackf.  24.  (z)  Vernon  y.  Yawdzy,  2  Atk.  119, 

See  the  general  subject  of  aooount  as  and  cases  in  note, 

between  principal  and  agent  full  con-  (a)  Albion  Steel  and  Wire  Company 

sidered  m  1  Stoiy^s  Eq.  Jur.,  §  462  et  y.  Martin,  1  Ch.  Diy.  580. 

teq.;  Willard*8  Eq.  Jur.  «104.  {b)  80  & 31  Vict  c.  181;  see  Twycioss 

(x)  L.  Rep.,  4  Ch.  292.  y.  Grant,  2  C.  P.  Diy.  469. 

(y)  Dawson  y.  Dawson,  1  Atk.  1,  and 
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Sect.  1. — Fiduciary  delations  generally. 

The  terms  "trustee"  and  "agent"  are  frequently  used  in  a  loose 
waj  as  though  those  terms  marked  off  absolutely  distinct  and 
separate  duties  and  liabilities.  All  trustees,  however,  are  agents; 
but  all  agents  are  not  trustees.  A  trustee  is  an  agent  and  some- 
thing more.  An  agent  is  simply  one  placed  in  the  stead  of  an- 
other; he  is  a  trustee  only  so  far  as  there  is  vested  in  him  for  the 
benefit  of  another  some  estate,  interest,  or  power  in  or  affecting 
property  of  any  description;  and  an  agent,  who  is  in  a  fiduciary 
position,  is  a  trustee  in  this  sense  of  the  word;  in  other  words, 
fidnciary  and  trustee  are  convertible  terms.  This  will  appear 
more  clearly  hereafter  from  the  remarks  of  Lord  Chelmsford,  in 
Ta^  V.  Williamson  (a),  to  which  attention  will  be  directed  shortly. 
A  fiduciary  is  one  who  holds  anything  in  trust  for  another;  a 
fiduciary  relation  is  the  relation  in  which  a  fiduciary  or  trustee 
stands  towards  the  beneficiary;  the  term  trustee  being  here  used 
in  its  widest  sense,  which  includes  not  only  trustees  in  the  narrow 
sense  of  the  word,  but  also  those  persons  who  are,  for  certain  pur- 
poses, trustees  in  the  contemplation  of  law.    The  relation  is  one 

(a)  L.  Rep.  2  Gh.  61. 
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of  confidence;  it  was  upon  the  principal  of  correcting  abuses  of 
this  confidence  that  the  jurisdiction  of  equity  was  founded  (i). 
We  are  not  concerned  here  witli  considerations  of  the  extent  to 

which  the  principle  ought  to  be  applied,  or  of  the  ques- 
[256*]  tions  whether  the  nature  of  the  confidence  *repo6ed,  or 

the  relation  of  the  parties  between  whom  it  has  subsisted, 
makes  any  difference.  The  principle  is  of  very  wide,  if  not  of 
universal  application,  and  has  been  applied  in  cases,  between  a 
trutee  and  cestui  que  trusty  guardian  and  ward,^  surgeon  and 
patient,'  as  well  as  in  other  relations  (o).  Wherever  there  is  a 
relation  which  puts  one  party  in  the  power  of  the  other,  there 
eidsts  a  fiduciary  relation.'  Wherever  two  persons  stand  in  such 
a  relation  that  while  it  continues  confidence  is  necessarily  possessed 
by  one,  and  the  influence  which  naturally  grows  out  of  that  con- 
fidence is  possessed  by  the  other,  and  this  confidence  is  abused, 
or  the  infiuence  is  exerted  to  obtain  an  advantage  at  the  expense 
of  the  confiding  party,  the  person  so  availing  himself  of  his  posi- 
tion will  not  be  permitted  to  retain  the  advantage,  although  the 
transaction  could  not  have  been  impeached  if  no  such  confidential 
relation  had  existed  {d)} 

{Jb)  Billage  y.  Soathee,  9  Ha.  534.  fhob  there  would  be  no  oonoealment  of 

'  See  Bond  v.  Lockwood,  83  111.  212;  any  material  &ct  from  her;  and  a  ooart 

In  re  Steele,  65  IlL  322.  of  equity  cannot  in  sach  a  case  afford 

'See  Cadwallader  ▼.  West,  48  Mo.  relief  on  the  mere  gionnd  of  non-dis- 

483;  Crispell  v.  Dubois,  4  Barb.  393.  closure — where  there  is  no  misrepce- 

(c)  Huguenin  y.  Basely,  2  White  and  sentation — in  the  absence  of  anyalle* 

Tudor's  Leading  Cases,  556,  and  cases  gation  that  the  relationship  occasioned 

there  cited.  any  confidence  between  the  parties,  and 

'  Sears  y.  Shafer,  6  N.  Y.  268,  and  that  she  acted  on  such  presumption,  and 

Freeman  y.  Hartman,  45  111.  57,  where  where  there  is  no  evidence  from  which 

the  relation  was  that  of  brother  and  that  fact  can  be  inferred.    Fish  y.  Clel- 

sister;  see  1  Stoiy's  £q.  Jur.,  g§  218,  and,  33  lU.  237;  S.  C,  43  id.  282. 

309  et  seq.,  where  the  authorities  upon  (d)  Per  Lord  Chelmsford,  C,  Tate  y. 

the  general  subject    and  the  different  Williamson,  L.  Rep.,  2  Ch.  61. 

relations  axe  collected  and  considered.  *  See  Gillenwaters  y.  MiUer,  49  Miss. 

There  is  not  any  such  peculiar  rela-  150,  and,  also,  generally,  1  Sbory^s  £q. 

tion  of  txust  or  confidence   between  Jur.,  g§  218,  309  et  seq. 

parties  sustaining  to  each  other  the  But  where  a  principal  has  expressly 

relation  of  son-in-law  and  mother-in-  authorized  his  agent  to  act  or  contract 

law,  as  to  impose  upon  the  former  any  in  his  business  to  the  benefit  of  the 

legal  or  equitable  obligation  to  make  agent,  the  principal  is  bound.    In  sudi 

disclosure  to  the  latter,  or  to  authorize  case  the  rule  that  he  who  undertakes  to 

the  latter  to  act  upon  the  presumption  act  for  another  shall  not  act  for  lus  own 
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No  hard  and  fast  precise  rule  is  laid  down  for  the  regulation  of 
the  dealings  of  persons  in  a  fidnciarj  position.  Where  the  known 
and  defined  relation  exists,  the  conduct  of  the  party  benefited 
must  be  sach  as  to  sever  the  connection  and  to  place  him  in  the 
same  circumstances  in  which  a  more  stranger  would  have  stood, 
giving  him  no  advantage,  save  onlj  whatever  kindness  or  &vour 
may  have  arisen  out  of  the  connection.  Where,  on  the  other 
hand,  the  onlv  relation  between  the  parties  is  that  of  friendly 
habits  or  habitual  reliance  on  advice  and  assistance,  accompanied 
with  partial  employment  in  doing  some  sort  of  business,  care 
must  be  taken  that  no  undue  advantage  shall  be  made  of  the  in- 
fluence thus  acquired.  The  limits  of  natural  and  often  unavoid- 
able kindness,  with  its  effects,  and  of  undue  influence  exercised 
or  unfair  advantage  taken,  cannot  be  more  rigorously  defined. 
Kor  is  it,  perhaps,  advisable  that  any  strict  rule  should  be  laid 
down — any  precise  line  drawn.  If  it  were  stated  that  certain 
acts  should  be  the  only  tests  of  undue  influence,  or  that  certain 
things  should  be  required  in  order  to  rebut  the  presumption  of  it, 
such  as  the  calling  in  a  third  person,  it  would  be  easy  for  cunning 
men  to  avoid  the  one,  or  protect  themselves  by  means  of  tlje 
other,  and  so  place  their  misdeeds  beyond  the  denunciations  of  the 
law,  and  secure  the  fruits  of  them  out  of  its  reach.  If 
anyone  should  say  that  *a  rule  is  thus  recognized  which  [257*] 
from  its  vagueness  cannot  be  obeyed  because  it  cannot  well 
be  discerned,  the  answer  is  plain.  All  men  have  the  interpreter 
of  it  within  their  own  breasts;  they  know  the  extent  of  their  in- 
fluence, and  are  conscious  whether  or  not  they  have  taken  advan- 
tage of  it  in  a  way  which  they  would  feel  indignant  that  others 
similarly  circumstanced  should  do  with  regard  to  themselves  {e). 

A  moment's  consideration  will  suffice  to  show  that  the  relation 
of  principal  and  agent  is  a  relation  which  may  put  one  party  in 
the  power  of  the  other  to  a  greater  or  less  extent  accoi*ding  to  the 
circumstances  of  the  case.^  The  confidence  reposed  in  the  agent 
might  be  abused  with  impunity  in  a  variety  of  ways,  did  not  the 
doctrines  of  equity  intervene.  The  rules  which  have  been  gradu- 
ally formed  for  the  regulation  of  the  conduct  of  agents  in  fiduciary 

benefit  and  to  the  detriment  of  his  (e)  Per  Lord  Chancellor  Brougham, 
principal,  has  no  application.  Moody  in  Hunter  y.  Atkins,  3  M.&E.  113,  141. 
v.  Smith,  70  N.  Y.  698.  "  See  1  Story's  Eq.  Jur.,  §§  315,  816. 
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relations,  and  checking  of  breaches  of  confidence,  proceed  from 
principles  of  the  highest  importance  in  social  as  well  as  in  com- 
mercial intercourse.  In  illustrating  these  rules,  a  convenient  mode 
of  dividing  the  subject  maj  be  attained  bj  considering  in  their 
order  cases  where  an  agent  is  employed  to  buj  or  sell,  where  he 
receives  a  voluntary  donation  from  his  principal,  and  cases  where 
he  stands  in  the  position  of  a  legal  adviser  or  a  director.  Before 
entering- upon  these  questions  it  will  not  be  amiss  to  cite  a  few 
cases  by  way  of  illustrating  the  nature  of  the  evidence  required  in 
proof  of  a  fiduciary  relation. 

In  Tate  v.  Williamson  (/),  A.,  a  young  man  entitled  to  a  moiety 
of  a  freehold  estate,  the  whole  of  which  brought  in  about  4402.  a 
year,  was  pressed  for  payment  of  his  college  debts,  amounting  to 
about  1,0002.  Being  on  bad  terms  with  his  father,  he  wrote  to  his 
great  uncle,  who  had  been  the  trustee  and  manager  of  the  prop- 
erty, and  receiver  of  the  rents,  for  advice  and  assistance  as  to  pay- 
ment of  the  debts.  The  latter  sent  his  nephew  W.,  the  defendant, 
to  see  A.  on  the  subject.  When  they  met,  A,  would  not  permit 
any  attempt  to  compromise  the  debts,  but  said  he  would  sell  his 
estate.  W,  then  offered  him  7,0002.  for  it,  payable  by  instalments. 
This  ofi^er  was  accepted  by  A.  next  day.  Before  the  signing  of 
the  agreement  the  defendant  obtained  a  surveyor's  valuation,  in 
which  the  value  of  the  mines  under  the  entirety  was  estimated  at 

20,0002.  A.  was  not  informed  of  this  valuation.  Upon 
[258*]  these  facts  it  was  *held  by  Yice-Chancellor  Page  Wood 

that  a  fiduciary  relation  existed  between  A.  and  W.  This 
decision  was  upheld  by  Lord  Chancellor  Chelmsford.  The  chief 
circumstances  upon  which  the  decree  was  founded  appear  to  be 
the  youth  and  embarrassments  of  A.,  the  duties  which  the  defend- 
ant had  undertaken  of  advising  him  with  respect  to  the  arranging 
of  the  claims  of  his  creditors,  and  the  secret  information  obtained 
by  the  defendant 

The  promoters  of  a  company,  who  make  representations  in  a 
prospectus,  and  invite  the  confidence  of  the  person  to  whom  it  is 
addressed,  contract  fiduciary  relations  with  such  persons,  and  if 
they  have  bargained  to  retain  part  of  the  money  subscribed,  they 
must  disclose  that  fact  (^y 

(/)  L.  Rep.,  2  Ch.  55.  N.  S.  653,  730;  6  Ch.  Dir.  371. 

ii)  Bagnall  v.  Carlton,  36  L.  T.  Bep.,       >  See  poet,  p.  276. 
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A  tenant  for  life  does  not  stand  in  a  fiduciary  relation  towards 
the  remainderman  (A),  nor  does  a  mortgagee  stand  in  an  unquali- 
fied fiduciary  relation  towards  the  mortgagor.  For  instance,  he 
may  purchase  the  equity  of  redemption  from  the  latter  (i),  or  tvom 
a  prior  mortgagee,  who  sells  under  a  power  of  sale  {k). 

With  respect  to  the  existence  of  such  a  relation  between  land- 
owner and  the  agent  of  his  estate,  see  Makepeace  v.  Rogers  (Z)*;  a 
banker  and  his  customer,  see  Foley  v.  Hill  (m) ;  a  master  and  his 
servant,  see  Smith  v.  Leveavx  {n). 

In  &uest  V.  Smythe  (o)  an  attempt  was  made  to  set  aside  a  pur- 
chase on  the  ground  that  a  fiduciary  relation  existed  between  the 
parties  to  the  sale.  The  purchase  was  made  by  W.,  a  solicitor  in 
an  auction,  consequent  upon  a  foreclosure  suit.  "W.'s  name  ap- 
peared on  the  particulars  of  sale  as  one  of  several  solicitors  from 
whom  particulars  of  sale  could  be  obtained.  He  was  solicitor  not 
to  any  party  in  the  suit,  but  to  some  creditors  of  the  mortgagee, 
one  of  whom  had  obtained  a  decree  for  administration  of  G.'s,  the 
mortgagee's,  estate.  W.  neither  prepared  the  particulars  of  sale, 
nor  was  he  consulted  about  them,  nor  had  he  anything  to  do  witli 
fixing  the  reserved  bidding.  He  neither  knew  nor  had  the  means 
of  knowing  anything  about  the  amount  of  the  bidding.  Two  days 
before  the  sale  W.  had  taken  out  a  summons  for  the  plaintiff  in 
the  administration  suit  to  attend  proceedings  in  the  fore- 
clofiure  suit.  This  summons  *wa8  returnable  on  the  day  [259*] 
after  the  sale.  Lord  Eomilly,  M.  R,  being  of  opinion  that 
the  case  was  governed  by  the  principle  laid  down  by  Sir  John 
L^ach  in  Orover  v.  Hugald  (^),  decided  that  W.  was  represent- 
ing the  creditors  in  the  cause,  and  that  as  they  could  not  in  their 
character  of  creditors  have  appointed  a  person  to  purchase  the 
property  without  the  leave  of  the  court,  he  was  not  able  to  buy. 
His  lordship's  judgment  was  reversed  in  the  Court  of  Appeal. 


(A)  Dioconson  v.  Talbot,  L.  Rep.,  6  (7)  34  L.  J.,  Ch.  396. 

Ch.  32.  >  See  Zetelle  v.  Myers,  19  Qratt.  62; 

(t)  Ejiight  y.  MfjoribankB,  2  Mac.  &  ante,  p.  249,  note. 

G.  10.  (m)  2  H.  L,  C.  28. 

(ifc)  Shaw  v.  Bunny.  2  D.  J.  &  S.  468;  (n)  2  D.  J.  &  S.  1. 

83  Beav.  494;  and  Kirkwoodv.  Thomp^  (o)  L.  Rep.,  5  Gh.551. 

son,  2  D.  J.  &  S.  613;  2  Hem.  &  Mill,  (p)  d  Ross.  428. 
892. 
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"The  case  is  of  considerable  importance,'*  said  Sir  G.  Giffard; 
"  on  the  one  hand,  it  is  of  great  importance  that  the  mles  of  the 
court  on  this  subject  should  in  no  waj  be  relaxed;  but,  on  the 
other  hand,  it  is  equally  important  that  sales  bj  the  court  should 
not  be  more  easily  impeached  than  ordinary  sales.  As  regards 
the  rules  of  this  court,  it  is,  of  course,  well  known  that  a  person 
who  has  the  conduct  of  a  sale  under  the  direction  of  the  court 
cannot  himself  buy;  and  of  course  it  is  equally  well  known  that 
parties  to  the  suit  cannot  buy  without  the  special  leave  of  the 
court;  and  because  they  cannot  buy,  their  solicitor  also  cannot 
buy.  There  are  also  other  well-known  rules,  such  as  that  a 
trustee  for  sale,  an  assignee  under  a  bankruptcy,  or  the  solicitor  of 
an  assignee,  cannot  buy.  If  I  thought  that  this  case  came  with 
in  any  of  those  well  established  rules,  I  should  undoubtedly  af- 
firm the  decision  under  appeal."  The  learned  judge,  on  the  con- 
trary, thought  that  if  the  decision  were  affirmed  the  rules  would 
bo  carried  to  such  an  extent  as  to  make  it  difficult  to  say  where 
the  court  is  to  stop.  "With  respect  to  the  particular  grounds  upon 
which  the  Master  of  the  Kolls  based  his  decision,  his  lordship 
proceeded:  "  Can  I  possibly  say  that  persons  in  the  position  of 
the  creditors  of  G.  —  who  had  nothing  to  do  with  the  preparation 
of  the  particulars,  and  who  were  not  consulted  in  any  degree  — 
can  I  say  that  they  would  be  precluded  from  purchasing?  If  they 
were  not  precluded  from  purchasing,  why  should  their  solicitor 
be  precluded,  this  application  being  not  by  them  against  their  own 
solicitor,  but  by  parties  in  the  cause,  who  had  all  the  means  of 
seeing  that  the  particulars  were  properly  prepared,  and  all  the 
means  of  seeing  that  a  proper  reserved  bidding  was  fixed,  and  that 
the  sale  was  properly  conducted?" 
The  argument  that  no  solicitor,  whose  name  appears  as  one 

from  whom  the  particulars  of  sale  may  be  obtained,  [oonld 
[260*]  himself  purchase]  was  very  *quickly  disposed  of.    His 

lordship  thought  it  neither  essential  for  the  ends  of  jus- 
tice, nor  requisite  for  the  purpose  of  ensuring  a  fair  sale,  that  if 
one  of  the  solicitors  referred  to  as  a  person  who  will  supply  par- 
ticulars or  conditions  of  sale  —  although  he  had  neither  been  con- 
sulted, nor  had  any  right  to  interfere  with  the  conduct  of  the  sale, 
and  although  he  was  not  responsible — happen  to  bid,  the  sale 
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inaj  be  set  aside  by  parties  to  the  suit,  even  after  the  confirmation 
of  the  purchase  (q)} 

The  reasoning  with  which  Lord  Thurlow  begins  his  judgment 
in  the  important  case  JFox  y.  Mackreth  (r)  cannot  be  too  carefully 
Btudied  upon  this  subject:  "I  do  not  agree,"  said  his  lordship, 
"  with  those  who  say  that  wherever  such  an  advantage  has  been 
taken  in  the  course  of  a  contract  by  one  party  over  another,  as  a 
man  of  delicacy  would  refuse  to  take,  such  a  contract  shall  be  set 
aside.  Let  us  put  this  case:  suppose  A.,  knowing  of  a  mine  on 
the  estate  of  B.,  and  knowing  at  the  same  time  thatB.  was  ignor- 
ant of  it,  should  treat  and  contract  with  B.  for  the  purchase  of 
that  estate  at  only  half  its  real  value,  can  a  court  of  equity  set 
.aside  this  bargain?  No;  but  why  is  it  impossible?  Not  because 
the  one  party  is  not  aware  of  the  unreasonable  advantage  taken 
by  the  other  of  this  knowledge,  but  because  there  is  no  contract 
existing  between  them  by  which  the  one  party  is  bound  to  dis- 
close to  the  other  the  circumstances  which  have  come  within  his 
knowledge;  for  if  it  were  otherwise,  such  a  principle  must  extend 
to  every  case  in  which  the  buyer  of  an  estate  happens  to  have  a 
clearer  discernment  of  its  real  value  than  the  seller.  It  is,  there- 
fore, not  only  necessary  that  great  advantage  should  be  taken  in 
such  a  contract,  and  that  such  an  advantage  should  arise  from  a 
superiority  of  skill  or  information,  but  it  is  also  necessary  to  show 
some  obligation  binding  the  party  to  make  such  a  disclosure." 
The  existence  of  a  fiduciary  relation  implies  the  existence  of  ob- 
ligation. In  other  words,  there  can  be  no  fiduciary  relation 
where  there  is  no  obligation.  The  relief  given  is  not  co-extensive 
with  the  promptings  of  honour. 

Vice-Chancellor  Bacon  dealt,  in  the  recent  case  of  The  Cheater- 
field  and  Bytharpe  Colliery  Compcmy  v.  Black  («),  with  that 
branch  of  law,  the  application  of  which  determines  whether 
the  dealing  of  a  person  who  has  occupied  a  fiduciary  position 

(g)  Per  Sir  G.  Gifford,  at  p.  558.  whether  sach  parchase  be  dire2t  or  in- 

>  "  The  policy  of  the  law  forbids,  as  direct;  and,  if  made,  such  sales  will  be 

oondacive  to  fraud  and  inimical  to  fair  set  aside  on  application  of  the  parties 

dealingTf   the    purchase    by    masters,  interested."    Rorer  on  Jud.  Sales  (2d 

trustees,     executors,      administrators,  ed.),  §  413,  where  a  large  collection  of 

guardians,  and  all  others,  at  their  own  cases  upon  the  point  wiU  be  found, 

sales,  as  also  all  agents,  public  and  pri-  (r)  2  B.  C.  C.  420. 

vate,  who  are  concerned   in   selling,  («)  37  L.  T.  Rep.,  N.  S.  742. 
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[261*]  bas  *taken  place  under  snch  circnmstances  as  render  such 
dealing  valid  and  binding  upon  tbe  cestui  que  trust.  The 
facts  of  tbe  case  may  be  tbns  briefly  stated.  Two  of  the  directors 
of  the  plain ti&'  company  bought  an  adjoining  colliery  for  53,000^., 
and  being  about  to  offer  it  for  sale  for  100,0002.,  were  asked  by 
the  plaintiffs'  secretary  to  give  the  first  offer  to  the  plaintiffs'  com- 
pany. The  subject  was  afterwards  mentioned  at  a  board  meeting. ' 
In  order,  however,  to  enable  the  negotiations  to  proceed,  one  of 
the  two  directors  resigned  his  post,  at  the  suggestion,  it  was 
alleged,  of  the  company's  solicitor,  and  purchased  the  moiety  of 
the  other,  on  the  terms  that  the  payment  was  to  be  half  the  sxmi 
given  by  the  plaintiffs'  company.  The  offer  having  been  made 
to  the  company,  the  plaintiffs'  engineer  was  sent  to  inspect  and 
report.  He  valued  the  colliery  at  173,0002.,  and  a  full  investiga-' 
tion  into  the  state  and  condition  of  the  property  was  made  by  the 
directors.  A  meeting  of  the  shareholders  was  subsequently  called, 
and  a  resolution  unanimously  passed,  authorizing  the  directors  to 
purchase  of  the  former  director  for  100,0002.  The  purchase  was 
completed  in  December,  1S73.  Tlie  directors  and  shareholders 
knew  that  the  defendants  had  a  joint  interest,  and  that  a  profit 
was  being  made  on  the  re  sale  to  the  company,  but  no  inquiry 
was  made  as  to  the  price  given  by  the  defendants.  The  present 
action  for  an  account  of  profits  was  commenced  in  December,' 
1875,  the  plaintiffs  alleging  that  the  sale  of  his  interest  by  the 
director  who  retained  ofiice,  was  a  mere  contrivance  to  give  an 
assumed  validity  to  the  sale,  and  that  he  had  concealed  his  real 
interest  in  the  colliery  at  the  time  of  the  sale  to.  the  company. 
They  relied  upon  the  The  Imperial  Mercantile  Credit  Associa- 
tion V.  ColeTnan  {t\  which,  though  not  a  direct  authority  in  sup- 
port of  their  claim,  contained  certain  dicta  to  the  effect  that  it  is 
necessary  for  a  person  in  a  fiduciary  position  to  say  not  merely 
that  he  has  an  interest,  but  to  state  exactly  what  is  his  intei^t 
His  lordship,  however,  whilst  agreeing  with  the  proposition  that 
a  person  in  a  fiduciary  relation  is  not  at  liberty  to  make  a  bargain, 
or  enter  into  any  relation  with  his  cestui  qtis  trust  by  which  he 
might  gain  a  profit,  thought  the  case  decided  in  the  House  of 
Lords  inapplicable,  inasmuch  as  the  defendants  had,  by  their 
conduct    in  the  transaction,  shown  that  they   had   dealt  with 

(<)  L.  Rep.,  6  H.  L.  189. 
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the  *plaintiff8'  compaDj  at  arm's  length,  and  had  made  [262*] 
DO  misrepresentation.  The  weak  point  in  the  defendants' 
case  is  undoubtedlj  the  fact  that  the  director  who  remained  in 
office  had.  an  interest  in  the  purchase  in  conflict  with  his  dntj,  but 
even  here  there  was  no  concealment^  and  the  other  circumstances 
of  the  case  are  consistent  with  uberrima  fides.^ 

Official  liquidators,  who  are  placed  in  a  fiduciary  relation 
towards  the  creditors  and  shareholders,  are  bound  like  other  agents 
faithfully  and  honestly  to  perform  their  duty,  and  to  abstain 
therefore  from  placing  themselves  in  a  position  in  conflict  with 
their  duty.  In  lie  Devonshire  SH&stone  Coal  Company  (w),  a 
motion  was  made  to  remove  the  official  liquidators  of  the  com- 
pany. The  charge  was  that  they  had  sold  the  colliery  and  prop- 
erty for  8,000Z.,  although  they  were  worth  at  least  40,000Z. ;  and 
that  by  taking  shares  in  the  new  company,  which  had  been  formed 
for  working  the  Devonshire  Colliery,  they  had  rendered  them- 
selves incapable  of  fulfilling  their  duties  to  the  shareholders  and 
creditors  of  the  old  company.  The  evidence  showed,  however, 
that  no  higher  price  could  be  got  at  the  time  of  the  sale;  that  the 
purchaser  was  acting  independently  of  any  connection  with  the 
liquidators;  that  publicity  had  been  given  to  the  intention  to  sell; 
that  only  two  of  the  liquidators  had  taken  any 'shares;  that  the 
large  profit  realized  arose  solely  from  the  unexpected  and  unprece- 
dented rise  in  the  price  of  coals,  and  that  six  years  had  elapsed 
since  the  sale.  The  application  was  heard  by  Malins,  Y.-O.,  and 
was  snccessf  uL 

Sect.  2.  —  Agent  employed  to  purchase. 

The  cases  that  have  reference  to  the  fiduciary  relation  of  agents 
employed  to  make  a  purchase  may  be  classed  for  convenience  into 
three  classes,  according  as  they  refer  to  different  sets  of  circum- 
stances in  the  conduct  of  the  agent: 

(1.)  Where  the  agent  prevents  the  principal  beneficiary  or 
cestui  que  trust  from  purchasing  property,  and  purchases 
it  himself  for  the  purpose  of  gaining  a  profit  for  himself: 
(2.)  Where  the  agent  sells  his  own  property  to  the  prin- 
cipal, *cestui  que  tinist,  or  beneficiary,  but  con-  [268*] 
ceals  the  &ct  that  it  is  his  own: ' 

>  See  post,  p.  283,  and  note,     (u)  W.  N.  p.  71,  Maroh  23, 1878.    'See  poet,  463. 
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(3.)  Where  the  agent  is  expressly  anthorized  to  buy,  and  he 
does  so  at  a  certain  price,  and  then  misrepresents  to  his 
principal  what  has  been  done,  thereby  gaining  for  him* 
self  a  profit  in  the  transaction.^ 

We  shall  now  consider  the  first  class  of  cases.  The  restrictions 
imposed  by  law  npon  all  transactions  of  the  nature  here  indicated 
are  founded  npon  the  principle  that  no  agent  shall  place  himself 
in  a  position  in  which  his  duty  and  interest  are  in  conflict  —  in  a 
situation  which,  under  ordinary  circumstances,  would  tempt  a 
man  to  do  that  which  is  not  the  best  for  his  principal,  since  it  is 
the  plain  duty  of  every  agent  to  do  the  best  he  can  for  his 
principal  (a?).* 

An  agent  who  is  employed  to  make  a  purchase  for  his  princi- 
pal will  not  be  permitted  either  to  purchase  for  himself^  or  to 
make  a  feigned  purchase  for  his  principal  from  himself  without 
the  consent  of  his  employer.^    If  such  an  agent  becomes  a  pur- 

^  See  ante,  p.  243.  is  predaded  £rom  baying  in  for  his  own 
(x)  See  Bentley  y.  Craven,  18  Beav.  use  anj  ontetanding  title.     Smith  v. 
76.  Biotherline,  62  Penn.  St.  461. 
'  See  ante,  p.  14,  and  note.  fiut  if  an  attorn^  at  law  is  oonsolted 
'Nor  can  an  agentwhoae  dafy  it  is  to  as  to  the  legal  effect  of  a  power  of  at- 
pay  his  principal's  taxes,  acquire  a  valid  tomey  given  to  the  one  who  seeks  hia 
tax  deed  for  the  same  when  they  have  advice,  and  is  directed,  as  a  conveyancer, 
been  sold  for  sach  taxes.   Curts  v.  Cisna,  to  prepare  a  deed  of  land  to  be  executed 
7  Bias.  260;  FrankB  v.  Morris,  9  W.  Ya.  by  the  one  who  gave  the  power  to  the 
e64;  Barton  v.  Moss,  92  111.  50;  Old-  attorn^  in  fact,  and  tiie  attorney  at 
ham  V.  Jones,  5  B.  Mon.  458;  Eratz  v.  law  performs  the  duty  devolving  on 
Fisher,  8  Ean.  90;  Matthews  v.  light,  him  by  the  employment,  and  in  so  do- 
82  Me.  305;  Buzzard  v.  Trego,  35  Penn.  ing  derives  no  information  from  his  em- 
St.  9;  Bartholomew  v.  Leech,  7  Watts,  ployer  relative  to  the  land,  and  the 
472;  Bladrw.  on  Tax  Tities  (4th  ed.),  parties  refuse  to  execute  the  deed,  these 
*401  and  notes.  facts  do  not  make  the  attorney  at  law 
Where  one  is  buying  at  a  tax  sale  for  the  trustee  of  his  employer,  if  he  afber- 
himself ,  and  is  also  acting  in  some  pur-  wards  buy  the  land.    Porter  v.  Peck- 
chases  as  the  agent  of  another,  it  wiU  ham,  44  Cal.  204.    See  post,  p.  290, 
be  presumed  that  the  purchases  made  note. 

in  his  own  name,  and  upon  whidi  he  *  Taussig  v.  Hart,  58  N.  Y.  425; 
takes  the  certificates,  are  not  made  for  Tewksbuiy  v.  Spruanoe,  75  DL  187;  Ely 
his  principal  but  for  himself.  Smith  v.  v.  Hanfoid,  65  id.  267;  Conkey  v.  Bond, 
Stephenson,  45  Iowa,  645.  86  N.  Y.  427;  Beal  v.  McKieman,  6 
A  counsel  or  an  attorney  employed  La.  (0.  S.)  407;  Doziis  v.  Frendi,  4 
and  consulted  as  such  to  draw  a  deed,  or  Hun,  292;  S.  C,  6  Thomp.  ft  C.  581. 
an  application  for  an  original  titiefor  Thus,  a  atock-broker  employed  to  pur- 
land,  is  in  the  line  of  his  profession,  and  chaae  stock  for  a  customer,  cannot  boy 


CHAP,  in.]        DUTIES,  ETC.,  OF  AGENT  IN  FIDUCIABY  POSITION.        359 

chaser  for  himself,  he  will  be  considered  as  a  trustee  for  his  prin- 
cipal.^ Thus,  where  an  attorney,  employed  to  buy  an  estate  for 
his  client,  contracted  in  his  own  name,  and  insisted  upon  retain- 
ing his  purchase,  the  Master  of  the  KoUs  made  a  decree  declaring 
the  defendant  a  trustee  for  the  client  of  all  the  right  and  interest 
he  had  acquired  in  the  estate  (y).  The  reason  of  the  rule  is  a 
matter  of  easy  inference  from  the  observations  of  Lord  Cotten- 
ham  in  Heed  v.  Norris  (3):  "Why,"  said  his  lordship,  "is  an 
agent  precluded  from  taking  the  benefit  of  purchasing  a  debt 
which  his  principal  was  liable  to  discharge?  Because  it  is  his 
duty,  on  belialf  of  his  employer,  to  settle  the  debt  upon  the  best 
terms  he  can  obtain;  and  if  he  is  employed  for  that  purpose,  and 
is  enabled  to  procure  a  settlement  of  the  debt  for  anything  less 
than  the  whole  amount,  it  would  be  a  violation  of  his  duty  to  his 
employer,  or  at  least  would  hold  out  a  temptation  to  violate  that 
duty,  if  he  made  an  assignment  of  the  debt,  and  so  made  himself 

olhiingelffaiidwhenBachatransadioii  property  in  his  absence,  the  principal 

comes  to  the  knowledge  of  the  customer  relying  entirely  on  his  discretion,  judg* 

he  can  repudiate  it.    Taussig  v.  Hart,  ment  and  integrity,  who  purchases  the 

supra.  property  on  execution  against  the  prin- 

And  in  such  case  it  10  no  answer  that  dpal  under  such  circumstances,  makes 

the  intention  of  the  broker  was  honest,  himself  liable  as  a  trustee  in  relation 

and  that  he  did  better  for  his  principal  thereto  for  the  benefit  of  his  principal, 

by  selling  him  his  own  stock,  than  he  Grumley  y.  Webb,  44  Mo.  444. 

could  have  done  by  purchasing  it  in  open  So,  also,  where  the  agent,  before  the 

market    Taussig  y.  Hart,  supra.    See,  expiration  of  the  term,  procures  a  re- 

also,  Tewksbury  y.  Spruance,  supra.  newal  of  the  lease  in  his  own  name. 

A  commission  merchant,  who  has  an  Grumley  v.  Webb,  supra.    See  Hold- 
order  to  purchase  cotton,  cannot  fill  the  ridge  v.  Gillespie,  2  Johns.  Gh.  30. 
order  with  his  own  cotton  or  with  cotton  So,  where  an  attorney,  who  was  em- 
that  he  has  to  selL    Beal  y .  McEieman,  ployed  to  collect  or  foreclose  a  mortgage, 
6  La.  (0.  8.)  407.                           ^  instead  of  foreclosing  the  same,  took  a 

>  Firestone  y.  Firestone,  supra;  Ringo  conveyance  of  the  equity  of  redemption 

Y.  Binns,  10  Pet.  269;  Von  Hurter  v.  ^  himself  instead  of  his  cUents,  it  was 

Bpengeman,  17  N.  J.  Eq.  185;  Wolford  j^^^  ^^^^  j^g  ^oj^  ^^  ^^^  ^^^  ^  ^ 

V.  Herxington,  74  Penn.  St  311;  Van  trustee  for  his  clients.     Giddings  v. 

Epps  V.  Van  Epps,  9  Paige,  237;  Tor-  Eastman,  5  Paige,  561.    See  post,  p. 

i^  y.  Bank  of  Oiieans,  id.  649;  Voor-  290,  note;  also,  Case  v.  CanoU,  35  N.  Y. 

hees  V.  Presbyterian  Church,  8  Barb.  335^  ^  ^^^^  where  an  attorney  employed 

136;  Dobson  y.  Racey,    3  Sandf.  61;  (» take  up  an  outstanding  mortgage  on 

Fishery.  Eruts,  9  Kan.  501;  Eshleman  his  client's  property,  took  an  assignment 

y.  Lewis,  49  Penn.  St  410;  Smith  y.  of  it  to  himself . 

Biotherline,  62  id.  461.  (y)  Lees  y.  Nuttall,  1  Buss.  &  My.  53 ; 

An  agent  employed  for  a  remunera-  j  Xaml.  282. 

tion  to  collect  the  rents  and  exercise  ^^^  2  My.  &  Cr.  374. 
ooDtRil  oyer  bis  principal's  leasehold 
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a  creditor  of  his  employer  to  the  full  amoant  of  the  debt  which 
he  was  employed  to  settle. 

In  Tyrrell  v.  Ths  Bank  of  London  (a),  a  case  decided  in  1862, 
the  above  principle  was  abundantly  and  fully  affirmed.  T. 
[261*]  ^actedas  solicitor  for  the  promoters  of  an  intended  com- 
pany. It  was  understood  that  he  should  be  the  solicitor 
of  the  new  company  when  formed.  Although  employed  in  this 
capacity,  he  entered  into  an  arrangement  with  R,  who  had  pur- 
chased some  property  suitable  for  the  company,  for  the  sum  of 
49,200Z.;  that  the  speculation  should  be  on  their  joint  account; 
and  that  all  negotiations  relating  to  the  property  should  be  in  the 
name  of  B.  alone,  T.'s  name  being  kept  a  secret.  The  company, 
knowing  nothing  of  T.'s  interest,  acted  upon  the  advice  of  the 
firm  of  which  he  was  a  member,  and  purchased  from  R  a  portion 
of  the  property  for  64,500Z.  The  profit  was  divided  between  R 
and  T.  When  the  company  learnt  the  circumstances  of  the  case, 
they  claimed  the  profits  made  by  T.  upon  the  transaction,  as 
profits  made  in  the  course  of  his  «agency.  The  House  of  Lords 
decided  unanimously  that  the  company  were  entitled  as  against 
T.  to  the  benefit  of  his  contract  with  R,  so  far  as  related  to  the 
premises  sold  to  them.  Lord  Chancellor  Westbury,  having  ex- 
pressed an  opinion  that  the  case  rested  on  very  clear  principles, 
the  application  of  which  it  would  be  in  the  highest  degree  mis- 
chievous to  weaken,  went  on  to  say:  '^  In  my  view  of  the  case,  it 
is  only  necessary  to  ascertain  that  at  the  time  when  the  appellant 
agreed  to  take  from  R  one-half  of  his  purchase,  he  (the  appellant) 
was  acting  in  the  capacity  of  solicitor  to  the  respondents,  and 
that  he  had  advised,  or  intended  to  advise,  his  clients  to  purchase 
that  part  of  the  property  which  was  ultimately  bought  by  the 
clients.  It  is,  I  think,  immaterial  whether  a  solicitor  had,  before 
his  own  contract,  advised  the  client  to  buy,  and  the  client  had 
agreed  to  act  under  such  advice,  or  whether  the  solicitor  intended 
only  to  give  the  client  such  recommendation,  if  in  the  result  we 
find  the  client  buying  the  property  whilst  acting  under  the  advice 
of  the  solicitor.  The  consequence  is,  I  think,  the  same,  namely, 
that  the  solicitor  shall  not  be  permitted  to  make  a  gain  for  him- 
self at  the  expense  of  his  client  The  client  is  entitled  to  the  full 
benefit  of  the  best  exertions  of  the  solicitor.     The  relation  of 

(a)  10  H.  L.  Ca.26;  81  L.  J.,  Ch.369. 
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solicitor  and  client  involves,  of  course,  the  relation  of  principal 
and  agent.  The  duties  of  the  first  relation  include  all  those  of 
the  second,  and  something  more."  *  Lord  Cranworth  having  ac- 
qniesced  fully  in  the  principles  stated  by  the  Lord  Chancellor, 
pointed  out  another  ratio  decidendi:  "  There  has  appeared  to 
me  from  the  beginning,"  said  the  learned  lord, "  to  be  one 
short  ground  n^wn  which  this  case  *might  rest.  Through-  [265*] 
out  the  whole  of-  the  dealings  and  the  negotiations  for 
this  purpose  T.  represented  to  his  clients,  the  company,  that  H. 
was  the  sole  owner  of  the  property.  To  that  representation  the 
company  are  entitled  to  hold  him  bound."  The  decision  in  the 
leading  case  of  Fox  v.  Mdchreth  (J)  is  a  good  illustration  of  the 
principle  ujwn  which  the  court  will  proceed  in  investigating 
alleged  violations  of  fiduciary  duties. 

The  above  cases  are  sufficient  to  show  the  solicitude  of  our 
courts  for  the  interests  of  persons  who,  from  the  relations  existing 
between  themselves  and  others,  are  forced  to  trust  to  the  good 
faith  of  those  others;  wherever  there  exists  a  relation  between  any 
individuals  by  reason  of  which  one  is  placed  in  a  position  of 
advantage  over  the  other  or  others,  the  court  will  be  vigilant  in 
watching  and  controlling  transactions  between  them.  This  prin- 
ciple is  so  fully  recognized  in  its  application  to  purchases  by  an 
agent  as  to  render  unnecessary  any  elaborate  consideration  of  the 
authorities. 

An  obvious  deduction  from  the  general  principle  that  an  agent 
will  not  be  allowed  to  make  a  secret  profit  out  of  the  conduct  of 
his  agency  ^  is,  that  an  agent  employed  to  purchase  will  not  be 
allowed  to  sell  to  his  principal  at  a  higher  price  than  he  gave 
himself.'    This  principle  is  well  established. 

In  Hitchins  v.  Cangreve  (<?),  decided  in  1828,  the  bill  prayed, 

'See  ante,  p.  243.  mortgage  for  sale,  was  offered  94,800 
(h)  S.  C,  4  Bro.  P.  C.  258;  Cox,  320.  therefor,  and  afterwards  purchased  the 
^  See  ante,  p.  243,  and  note.  same  of  his  principal  for  $4,500,  withr 
'EHy  V.  Hanford,  65  111.  267;  Collins  out  disdosing  the  offer  he  had    had: 
T.  Case,  23  Wis.  230;  Cottom  v.  HoUi-  Held,  that  he  failed  to  acqaire  a  oom- 
day,  59  HI.  176.  See.  also,  Tewksboiy  ▼.  plete  title  and  was  bound  to  account  to 
Spmanoe,  75  id.   187;    Armstrong  v.  his   principal    for   whatever    sum   he 
Elliott,  29  Mich.  485,  and  Taussig  v.  realized  out  of  the  sale.   Mason  y.  Baa- 
Hart,  58  K.  T.  425,  ante,  p.  263,  note,  man,  62  111.  76. 
Where  an  agent,  holding  a  note  and       (c)  4  Russ.  562. 
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amongst  other  things,  that  the  defendants  might  be  ordered  to 
paj  to  the  plaintiffs  the  sum  of  15,0002.  The  owner  of  some 
mines  proposed  to  Sir  W.  Congreve,  in  Jane,  1824^  the  formation 
of  a  joint-stock  company  for  working  the  mines.  In  the  same 
month  a  memorandum  of  agreement  in  accordance  with  the  above 
object  was  drawn  up,  but  not  signed,  the  owner  of  the  mine  stipu- 
lating that  he  would  treat  with  no  other  parties  until  it  should  be 
found  impracticable  to  form  a  company.  The  terms  of  purchase 
were  afterwards  put  into  writing.  By  them  the  owner  was  to 
receive  10,0002.  and  one-fifteenth  of  the  profits  of  the  concern, 
besides  a  thousand  shares  in  it  C.  and  two  others,  who  took 
part  in  the  undertaking  to  form  a  company,  arranged  between 
themselves  that  the  mines  so  purchased  should  be  charged  to  the 
company  at  25,0002.,  and  that  the  surplus  over  10,0002.  should  be 

divided  amongst  them.  In  the  second  agreement  of  pur- 
[266*]  chase  from  the  owner  of  the  mines  it  was  stated  that  *the 

mines  had  been  assigned  to  a  nominee  of  G.  and  the  others, 
and  that  they,  by  such  nominee,  had  agreed  to  sell  them  to  the 
intended  company  for  25,0002.  This,  it  was  contended,  was  totally 
untrue.  A  demurrer  to  the  bill  was  overruled  by  Vice-Chancellor 
Sir  Anthony  Hart  His  honor's  decision  was,  on  appeal,  con- 
firmed by  Lord  Chancellor  Lyndhurst  "Upon  tlie  face  of  this 
bill,"  said  his  lordship,  "  I  cannot  help  considering  the  transactions 
stated  in  it  to  be  fraudulent.  .  .  .  The  object  (of  the  negotia- 
tions for  purchase  of  the  mines)  was  that  they  might  be  conveyed 
to  a  company  by  whom  they  were  to  be  worked,  and  the  company 
was  to  consist  not  of  Congreve  and  the  Clarkes  alone,  but  of  a 
considerable  body  of  shareholders.  It  appears  that  in  the  course 
of  these  negotiations  Congreve  and  the  Clarkes  became  desirous 
of  making  a  profit  out  of  the  original  transaction  for  the  purchase 
of  F.'s,  the  owner's,  interest  in  the  mines.  The  first  plan  which 
occurred  to  them  was  that  a  conveyance  for  the  sum  of  10,0002. 
shonld  be  made  to  persons  nominated  by  them,  who  were  after- 
wards to  convey  to  the  company  for  25,0002.  If  such  a  trans- 
action had  taken  place,  and  the  particulars  had  been  concealed 
from  the  company,  it  could  not  have  been  sustained."  The  de- 
fendants  appear  to  have  been  aware  of  this,  and  the  proceedings 
took  another  form.  "The  plan  now  adopted  was  this  —  that  a 
conveyance  should  be  executed  directly  from  F.  to  ti'ustees  for  the 
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company,  and  although  F.  had  agreed  to  convey  the  property  for 
lOjOOOZ.,  that  in  this  conveyance  it  should  be  stated  that  the  pur- 
chase money  was  25,000Z.,  in  order  that  the  difference  might  be 
put  into  the  pockets  of  Sir  W.  Congreve  and  the  two  Clarkes,  and 
some  other  individuals  whom  they  might  choose  to  nominate. 
Such  a  transaction  is  so  incorrect  that  it  is  quite  impossible  that 
any  court  of  justice  should  permit  it  to  stand;  and  if  after  the 
conveyance  had  been  so  made,  reciting  that  the  price  paid  to  F. 
was  25,0002.,  a  company  of  shareholders  was  formed,  who  acted 
upon  that  representation,  they  could  in  justice  be  chargeable  only 
with  the  money  actually  paid  to  F.,  and  if  a  larger  sum  was  taken 
out  of  their  funds,  they  would  be  entitled  to  call  on  the  individ- 
uals into  whose  hands  it  came  to  refund  it." 

The  case  of  Kimier  v.  Barber  {d)j  decided  in  1872,  shows 
in  the  clearest  manner  the  extent  to  which  the  above 
prin*ciple  will  be  carried.  The  plaintiff,  defendants,  and  [267*] 
others,  wished  to  reorganize  a  company  and  become  direct- 
ors. The  defendants,  aware  that  the  plaintiff  would  soon  require 
the  qualifying  number  of  shares,  wrote  on  the  13th  of  January, 
1870,  to  J.,  the  owner  of  certain  shares,  asking,  as  for  a  friend, 
whether  he  would  sell  his  shares.  On.  the  17th  of  this  same 
month,  the  agreement  to  purchase  264,  at  2Z.  each,  was  completed, 
and  a  blank  transfer  sent  by  J.  to  the  defendant  On  the  19th, 
the  defendant  called  upon  and  told  the  plaintiff  that  he  knew  of 
264  shares  for  sale  at  32.  The  plaintiff  then  authorized  the  de- 
fendant to  buy  them  at  that  pric^  Before  coming  into  court,  the 
plaintiff  had  transferred  210  out  of  the  264  shares.  When  the 
circumstances  of  the  transaction  became  known  to  the  plaintiff 
he  filed  a  bill  praying  for  a  declaration  that  he  was  entitled  to  the 
benefit  of  the  purchase  of  the  264  shares  from  J.,  or  otherwise 
that  the  sale  of  the  shares  might  be  set  aside.  Lord  Eomilly, 
Master  of  the  EoUs,  was  of  opinion  that  the  case  was  governed 
by  The  Oreat  Lvxembmirg  Railway  Company  v.  Magnay  (a). 
His  lordship  refused  either  relief  prayed  for  in  the  bill;  the  first, 
because  to  accede  to  it  would  be  to  make  a  new  contract  for  the 
parties;  the  second,  because  the  plaintiff  by  transferring  a  num- 
ber of  the  shares  had  rendered  it  impossible  to  restore  the  parties 
to  the  position  in  which  they  were  before  the  suit  This  jndg- 
(J)  L.  Bep.,8  Ch.  56.  (e)  25  Beav.  586. 
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ment  was  reversed  by  Lord  Chancellor  Selbome.  "  To  my  mind,'' 
said  his  lordship,  ^.  .  .  this  is  a  very  clearly-established  case  of 
agency.  That  being  so,  I  see  no  difficulty  in  the  relief  which  is 
asked  by  the  first  part  of  the  prayer.  It  seems  to  me  the  common 
relief,  the  relief  which  was  given  in  HUchins  v.  Congreve  {f\  Tyr* 
rell  V.  Bank  of  London  {g\  and  in  other  cases  too  nnmerons  to 
mention.  It  is  unnecessary  to  inquire,  therefore,  whether,  if  I  had 
been  obliged  to  consider  the  alternative  part  of  the  prayer,  I 
should  liave  been  pressed  with  the  difficulties  which  weighed  upon 
the  Master  of  the  Bolls.  I  will  not  go  into  that  matter  further 
than  to  say  that,  as  it  appears  to  me,  the  case  of  The  Oreat  Lux- 
eiribourg  Railway  Company  v.  Ma^gnay  (A)  is,  assuming  it  to  be 
well  decided,  a  case  in  its  circumstances  very  different  from  the 
present  case.     On  the  view  which  I  take  of  the  facts  in  this  case, 

there  is  no  difficulty  in  granting  the  relief  sought  by  the 
[268*]  *first  portion  of  the  prayer."    The  case  here  referred  to  by 

the  Lord  Chancellor  will  be  made  the  subject  of  comment 
in  another  place. 

One  of  the  established  rules  of  law  is  that  where  an  agent  is 
employed  to  make  a  purchase,  there  must  be  uberrima  Jidee. 
The  latter  must  know  the  circumstances  under  which  he  is  deal- 
ing. If  the  agent  is  in  a  situation  which  is  not  fairly  disclosed 
to  the  other,  it  is  only  reasonable  to  say  that  if  the  knowledge  of 
that  situation  would  have  prevented  the  other  from  confiding  in 
his  judgment  and  advice,  or  acting  upon  or  adopting  it,  transac- 
tions between  them  would  be  set  aside  {%).  Hence  the  dealings  of 
an  agent  with  his  principal  will  not  in  any  case  be  deemed  valid, 
unless  they  are  accompanied  with  the  most  entire  good  faith,  and 
unless  there  is  a  full  disclosure  of  all  facts  and  circumstances,  as 
well  as  an  absence  of  all  undue  influence,  advantage,  or  imposi- 
tion (Jc)} 

(/)  4  Reus.  562.  alBO,  poet»  p.  274;  Neibcm  ▼.  Brown,  29 

[g)  lOH.  L.  Ca.  26.  Gnitt  732;  Bell  ▼.  Bell,  3  W.  Va.  183; 

(h)  Supra.  Cook  y.  The  Beriin  Woolen  Mill  Co.,  43 

(i)  See  per  Loid  Wynfoid  in  Rotlis-  Wis.  433;  PesBch  y.  Quiggle,  57  Penn. 

child  y.  BTOokman,  5  Bligfa,  N.  S.  202.  St.  247;  poet,  p.  274,  and  note. 

{k)  Story,  £q.  Jar.  315,  and  cases  In  Uhlich  y.  Muhlke,  61  III.  499,  the 

there  cited.  authorities  are  extensively  considered, 

>  See  this  sulject  considered  at  length  and  the  following  rules  laid   down: 

in  1  Story's  Eq.  Jar.  §  315  et  seq.    See,  Where  a  conveyance  is  made  to  a  con* 
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The  first  case  to  which  reference  will  be  inade  is  that  of  Roths- 
child V.  Broohman  (Z),  decided  by  the  Hoase  of  Lords  in  1831. 
Sir  L.  Shadwell,  Y.-C,  relieved  a  purchaser  from  certain  sales  and 
purchases.  Upon  the  motion  of  Lord  Wynford,  the  House  of 
Lords  affirmed  the  decree  without  calling  upon  the  respondent's 
counsel.  Although  the  proceedings  in  that  cause  were  of  a  most 
voluminous  character,  the  material  facts  are  of  the  simplest  kind. 
The  respondent,  who  lived  at  Southampton,  wrote  to  the  appellant 
for  his  advice  with  respect  to  dealings  in  the  funds.  He  stated 
that  he  had  20,000  livres  of  rentes.  The  appellant  then  advised 
him  to  sell  them,  and  purchase  Prussian  bonds.  Now  comes  the 
part  of  the  transaction  which  is  important  in  the  present  question. 
Acting  upon  the  suggestions  of  the  appellant,  the  respondent  em- 
ployed him  to  purchase  accordingly.  Accounts  of  the  transaction 
were  thereupon  transmitted  to  him  by  Kothschild,  with  brokers' 
notes,  as  if  the  purchase  had  been  made  from  third  parties.  From 
the  evidence,  it  was  clear  that  no  stock  or  bonds  were  purchased; 
neither  were  any  transfers  made,  nor  brokers'  notes  passed.  There 
had  been  no  more  tlian  a  nominal  sale  of  stock  and  bonds  which 
belonged  to  the  appellant.    Upon  the  general  question  of  the 

fidential  agent    and  advisor  of  the  erately  and  advisedly,  knowing  its  na- 

grantor,  it  is  not  void  merely  by  reason  ture  and  effect,  and  that  his  consent 

of  the  relation  thus  existing  between  was  not  obtained  by  reason  of  the  power 

the  grantor  and  grantee.    Nor  does  it  and  influence  to  which  the  relation 

devolve  upon  the  grantee,  standing  in  might  be  supposed  to  give  rise.   There- 

this  relation,  to  prove  in  the  first  in-  fore,  a  gift  by  one  to  another,  who  has 

stance  that  he  did  not  use  the  influence  been  for  many  years  his  confidential 

he  possessed  over  the  grantor  to  induce  agent  and  adviser,  is  valid,  unless  the 

the  deed;  that  he  did  not  abuse  the  party  who  seeks  to  set  it  aside  can  show 

oonfidenoe  reposed  in  him.    A  confiden-  that  some  advantage  was  taken  by  the 

tial  relation  gives  cause  of  suspicion,  agent,  of  the  relation  in  which  he  stood 

and  the  circumstances  under  which  a  to  the  donor. 

deed  is  made,  during  such  a  relation,  The  fact  that  one  is  requested  to  as- 
must  be  closely  scanned;  and  if  a  rea-  certain  and  report  to  the  owner,  who 
Bonable  suspicion  exists  that  confidence  hved  in  another  state,  the  amount  of 
has  been  abused  where  reposed,  the  taxes  due  on  a  piece  of  land,  which  he 
deed  should  be  set  aside.  But  the  sus-  does,  does  not  constitute  him  an  agent 
pidon  may  be  removed,  and  to  render  with  respect  to  the  land,  so  as  to  charge 
such  a  transaction  valid,  it  is  only  him  with  fraud  in  buying  the  same 
necessary  to  show  that  the  other  party  himself  for  less  than  half  its  value. 
had  competent  and  disinterested  advice,  Collar  v.  Ford,  45  111.  331 . 
or  that  he  performed  the  act  or  entered  (Q  2D.&G.l^;  5  Bligh,  N.  S.  165. 
into  the  transaction  voluntarily,  delib- 
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jealousy  of  the  law  where  a  fidnciary  relation  exists,  Lmd 
[269*]  Wynford  remarked,  "  That  he  *ha8  acted  in  most  of  these 
transactions  under  the  advice  of  Mr.  Eothschild,  cannot 
be  denied.  But  I  do  not  mean  to  say  that  Mr.  B.  gave  him  that 
advice  with  any  dishonest  view  whatever;  I  have  no  doubt  he 
acted  fairly  and  properly  •  .  •  .  but  the  law  which  your  lordshipe 
are  to  administer  is  a  law  of  jealousy;  it  will  not  allow  any  man 
to  be  trusted  with  power  that  will  give  him  an  opportunity  of 
taking  advantage  of  his  employer."  "  With  •  respect  to  the  pur- 
chase," it  is  observed  by  the  same  learned  lord,  ^Mr.  B.  says,' 
^Bny  Pmssian  bonds; '  if  he  had  gone  into  the  market  and  boaght, 
it  would  have  been  all  right;  he  must  have  paid  for  those  Prus- 
sian bonds  according  to  the  market  price;  but  instead  of  that,  Mr. 
B.,  being  in  possession  of  the  Prussian  bonds,  sells  his  own  Prus- 
sian bonds,  and  makes  it  appear  like  a  transfer  which  had  taken 
place  in  the  market  to  the  respondent."  ^  Sir  E.  Sugden,  who  had 
been  one  of  the  counsel  for  the  respondent,  when  commenting 
upon  the  decision  in  his  work  upon  the  Law  of  Property  (p.  663), 
expresses  satis&ction  at  the  decree,  but  mentions  that  from  the 
novelty  and  the  very  complicated  nature  of  the  case  it  was  con- 
sidered a  subject  of  regret  at  the  time  that  it  did  not  undergo 
more  examination  in  the  House  of  Lords. 

In  OUlett  V.  Peppercorn  (m),  decided  in  1840,  the  authority  of 
Mothschild  V.  Brookrrum  {n)  was  manifestly  applicable.  The 
defendant,  a  stockbroker,  was  employed  by  G.  to  buy  some  canal 
shares.  These  shares  were  transferred  to  the  plaintiff  by  three 
persons  from  whom  apparently  the  defendant  purchased  them  for 
the  plaintiff.  The  plaintiff,  however,  discovered  after  the  trans- 
fer that  at  the  time  of  the  sale  the  shares  belonged  actually  to  the 
defendant,  and  that  they  had  been  transferred  into  the  names  of 
the  apparent  vendors  as  trustees  for  P.  The  purchases  were  made 
in  May,  1826,  December,  1830,  and  January,  1831.  The  discov- 
ery was  made  in  1837,  and  in  1838  a  bill  was  filed  to  set  aside  the 
transactions.  There  was  no  evidence  of  an  extravagant  price 
being  charged,  or  of  any  intended  fraud.  Lord  Langdale,  M.  B., 
thought  the  question  a  very  simple  and  short  one.  "  I  am  of 
opinion,"  said  his  lordship,  'Hhat  these  transactions  cannot  be 
supported;  not  only  are  they  in  themselves  so  extremely  likely  to 

>  3ee  ante,  p.  263,  note.  (m)  3  Beav.  78.  (n)  Supra. 
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lead  to  the  commission  of  fraud,  as  to  make  them  directly  against 
the  policy  of  the  law,  but  in  those  cases  which  have  occa- 
sionally come  to  the  knowledge  *of  the  court,  and  whicli  [270*] 
fortunately  have  not  been  frequent,  it  has  invariably  been 
found  that  fraud  has  been  the  result  of  such  transaction.  It  is 
not  necessary  to  show  that  fraud  was  intended,  or  that  loss  after- 
wards took  place  in  consequence  of  these  transactions,  because  the 
defendant,  though  he  might  have  entertained  no  intention  what- 
ever of  fraud,  was  placed  in  such  a  situation  of  trust  with  regard 
to  the  plaintiff  that  the  transaction  cannot,  in  the  contemplation 
of  this  court,  be  considered  valid.'^  ^  Here,  again,  the  fiduciary 
position  of  the  agent  is  beyond  doubt 

Lord  Justice  James  stated  the  rule  of  law  in  a  recent  case  {o) 
to  be,  that  if  one  person  invites  another  to  join  him  in  purchasing 
what  really  belongs  to  the  former,  and  does  not  disclose  that  fact, 
the  pretended  purchase  and  sale  cannot  stand.^ 

Sir  John  Eomilly,  M.  R,  decided,  in  1858,  The  Oreat  Liixem- 
hov/rg  Railway  t/ompany  v.  Ma^nay  {p\  in  which  a  new  ele- 
ment was  introduced,  naihely,  a  sale  by  the  plaintiff  after  the  pur- 
chase. The  plaintiffs  granted  to  a  director  a  sum  of  money  to 
enable  him  to  purchase  the  "concession"  from  the  Belgian  gov- 
ernment of  another  line.  The  director  proved  to  be  the  owner  of 
the  concession.  Though  he  presided  at  the  meeting  of  sharehold- 
ers at  which  the  money  for  the  purchase  was  granted,  he  kept  the 
&ct  of  his  ownership  secret.  He  obtained  from  the  Belgian  goy- 
emment  a  transfer  of  the  concession  to  the  plaintiffs'  company. 
In  1856,  the  plaintiffs  filed  a  bill  against  the  defendant.  In  the 
same  year,  and  pending  the  suit,  the  plaintiffs  sold  the  concession 
for  the  amount  granted  to  the  defendant  to  purchase  it  This 
latter  circumstance  was,  in  the  opinion  of  the  Master  of  the  Eolls, 
sufficient  to  disentitle  the  plaintiffs  to  any  claim  to  relief;  the 
relief  claimed  being  an  account  against  the  defendant  of  the  shares, 
600  in  number,  granted  for  the  purchase  of  the  concession,  and 
of  his  application  thereof;  the  plaintiffs  being  willing  to  make  all 
just  allowances.  The  argument  upon  which  his  lordship's  judg- 
ment  was  based  may  be  thus  stated:  A  director  is  a  trustee  for 

1  See  ante,  p.  263,  note.  '  See  ante,  p.  262,  note, 

(o)  New  Sombrero  Phosphate  Com-        (p)  25  Beav.  586. 
peny  r.  Erlanger,  L.  B.,  5  Ch.  DIy.  73. 
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the  shareholders  in  regard  to  all  matters  entered  into  on  their  be- 
half; hence  he  cannot  personally  derive  any  benefit  from  any  con- 
tract entered  into  for  the  company.  If,  when  employed  to  pur- 
chase, he  sells  his  own  property  to  the  company,  the  company 

have  a  right  either  to  adopt  the  transaction  or  to  repudiate 
[271*]  it,  but  the  adoption  *mu8t  go  to  the  whole  transaction.^    In 

this  case  the  plaintiffs  framed  their  bill  upon  the  assnmp- 
tion  that  the  whole  transaction  was  to  be  set  aside,  and  that  the 
defendant  ought  to  account  for  the  money  he  had  received  in  re- 
spect of  the  shares  assigned  for  the  purchase  of  the  concession. 
What  relief  can  they  demand  under  these  circumstances?    This 
question  led  the  learned  judge  to  consider  the  meaning  of  the 
proposition  that  an  agent  or  trustee  cannot  retain  any  benefit  from 
such  a  transaction.     Ko  doubt  if  a  director  of  a  company  enters 
into  a  contract  for  the  purchase  of  a  quantity  of  iron  rails,  but  be- 
fore they  are  wanted,  and  before  they  have  been  actually  delivered, 
the  price  of  iron  should  happen  to  rise,  the  trustee  is  not  at  liberty 
to  put  into  his  pocket  the  difference  between  the  market  price  of 
the  iron  when  delivered,  and  that  at  which  it  was  purchased.  "  But 
suppose,"  he  continued,  "  an  iron  smelting  company  were  desirous 
of  buying  an  adjoining  estate  which  contained  limestone  rock, 
which  was  essential  to  enable  them  to  smelt  their  iron  with  suc- 
cess, and  that  the  trustee  undertook  to  buy  it  for  them,  concealing 
the  fact  that  it  was  his  own  estate,  and  if  he  then  sell  it  to  the 
company,  of  which  he  is  a  director,  for  double  its  value,  the  coort 
would  not  allow  the  transaction  to  stand.    If  we  say  to  the  com- 
pany, *  You  may  either  repudiate  the  bargain  altogether,  or  you 
may  adopt  it  if  you  think  fit,'  but  if,  from  any  circumstance 
whatever,  it  becomes  impossible  to  return  the  estate,  all  that  the 
trustee  would  be  entitled  to  would  be  the  full  value  of  the  estate 
sold;  but  when  it  is  said  that  he  cannot  make  any  profit  by  the 
transaction,  it  is  not  meant  tliat  he  is  not  to  have  the  proper  value 
of  the  property  which  is  actually  taken  and  adopted  by  the  com- 
pany; nor  does  it  mean  that  he  is  to  give  up  his  own  property  to 
the  company,  although  he  has  given  no  valuable  consideration  for 
it."    But  it  is  a  principle  of  equity  to  endeavour  to  place  the  par- 
ties  in  exactly  die  same  situation  as  they  were  before.    The  intro- 
duction of  that  principle  was  impossible  here,  owing  to  the  sale 

'  See  ante,  p.  65. 
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of  the  concession  by  the  plaintiffs;  therefore  "  no  relief,"  said  the 
Master  of  the  Eolls,  *^  can  be  given  to  the  plaintiffs,  because  they 
hav^  rendered  it  impossible." 

The  decision  of  Sir  J.  Eomilly  amounts  to  this,  that  where  an 
agent  sells  to  his  principal  property  for  which  he  has  given  no 
valuable  consideration,  the  principal  cannot  retain  the  property 
unless  he  pays  its  proper  value  (jj).  Some  doubt  seems  to 
be  *thrown  upon  the  decision  itself  by  Lord  Selborne  (r),  [272*] 
but  probably  tlie  doubt  is  due  to  the  general  terms  in 
which  the  decision  is  framed. 

Sect.  S.  —  Fiduciary  Belationa  where  the  Agent  ia  appointed  to 

eell. 

The  policy  of  the  law  is  to  prevent  any  person  placing  himself 
in  a  position  where  his  interests  conflict  with  his  duty.  If  it  is 
the  duty  of  one  individual  to  act  for  another,  he  must  act  in  per- 
fect good  faith.  He  cannot  take  advantage  of  a  confidence  reposed 
in  him.  He  cannot  enrich  himself  by  a  violation  of  his  duty  in 
the  smallest  particular.^  The  cases  in  the  reports  upon  the  present 
question  are  very  numerous. 

(q)  See  Lindley  on  Partnenhip,  p.  v.  Bei-gholz,  87  N.  J.  Law,  437;  Bain 

eoi,  n.  («),  and  605.  v.  Brown,  56  N.  Y.  285;   Tynes  v. 

(r)  Kimber  v.  Barber,  L.  E.,8Ch.59.  Grimstead,  1  Tenn.  Ch.  508;  Cumber- 

1  See  ante,  pp.  14,  243.  land  Coal  Co.  y.  Sherman,  SO  Barb.  553; 

An  agent  can  not  be  allowed  to  pnr-  Copeland  r.  Mercantile  Ins.  Co.,  6  Pick, 

chase  an  interest  in  property  where  he  196;  Eeifoot  t.  Hyman,  52  111.  512; 

has  a  daty  to  perform  which  is  inoon-  Parker  v.  Yose,  45  Me.  54;  White  v. 

sistent  with  the  character  of  a  par-  Ward,  26  Ark.  445;  Stewart  y.  Mather, 

chaser.    Gnunley  v.  Webb,  44  Mo.  444.  82  Wis.  344;  Gnte  y.  Barron,  2  Mich. 

While  a  mere  a^nt  is  absolutely  dis-  102;   Dwight  v.  Blackmar,    id.  330; 

qoalified  from  purchasmg  property  of  Beaubien  y.  Poupard,  Harr.  Ch.  206; 

his  principal  only  where  his  agency  is  so  Ingerson  v.  Starkweather,  Walk.  Ch. 

connected  with  the  sale  as  to  make  it  346;  Ames  y.  Port  Huron  Log  Driving, 

his  duty  to  obtain  the  best  terms  for  etc.  Co.,  11  Mich.  139;  Marsh  y.  Whit- 

his  principal  on  such  sale,  yet  equity  re-  more,  21  Wall.  178;  Scott  v.  Mann,  36 

gards  with  great  jealousy  any  purchase  Tex.  157.    See,  also,  Jeffiies  y.  Wiester, 

by  an  agent  from  his  principal.    Cook  2  Sawy.  135. 

Y.  lie  Berlin  Woolen  Mill  Co.,  43  Wis.  The  rule  is  the  same  where  the  em- 

433.  ployment  is  to  sell  at  a  stipulated  price. 

An  agent  can  not,  without  the  con-  Buckman  y.  Berg^olz,  supra, 

sent  of  the  principal,  become  the  pur-  So,  also,  where  the  agent  to  sell  sells 

chaser  of  proi>erty  which  he  is  author-  to  a  firm  of  which  he  is  a  member, 

ized  to  sell  for  his  principal.    Buckman  Francis  v.  Eerker,  85  HI.  190. 

24 
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I^ox  V.  Machreth  {s),  finally  decided  in  1798,  is  the  leading  an- 
thoritj.  It  is  so  not  so  much  because  it  contains  the  enunciation 
of  new  principles,  as  because  the  law  relating  to  the  duties*  of 
trustees  for  sale  towards  the  beneficiaries  is  very  fully  discussed  in 
the  arguments  and  judgment  The  facts  of  the  case,  so  far  as 
they  are  here  necessary,  may  be  briefly  stated.  The  plaintiff  had 
various  dealings  with  the  defendant  Their  first  transaction  ap- 
pears to  have  been  in  1777,  shortly  after  the  plaintiff  came  of  age. 
Being  pressed  for  money,  he  obtained  from  the  defendant  the  sum 
of  5,100?.,  and  granted  two  annuities  of  5007.  and  S501.  each  for 
his  life.  In  the  same  year,  being  again  in  difficulties,  and  threat- 
ened with  arrest,  the  plaintiff  mortgaged  his  Surrey  estates  to 
Mackreth  for  the  sum  of  SfiOOl,  Mackreth,  D.  his  friend,  and  F., 
acted  as  trustees  for  payment  of  the  debts,  and  redeeming  the  an- 
nuities.   About  the  same  time  the  plaintiff  gave  to  Mackreth  a 

Or  to  a  third  person  for  the  joint  ben-  pat.     Cleveland  Ins.  Co.  y.  Reed,  1 

efit  of  himself  and  such  third  person.  Bias.  180. 

Hugffaes  ▼.  Washington,  72  HI.  84.  But  the  porchase  from  himself  hj  an 

Public  officers  are  agents  within  the  agent  appointed  to  sell  will  not  be  ab- 

nile.     People  y.  Township  Board,  11  solutely  void,  but  yoidable  only;  it  will 

Mich.  222.  be  valid  against  all  the  world,  except 

Where  two  persons  own  real  estate,  the  principal,  who  may  set  it   aside 

and  are  desirons  of  nusing  money  by  within  a  reasonable  time.      Eastern 

its  sale,  and  one  of  them  is  entnisted  Bank  v.  Taylor,  41  Ala.  93;  Marsh  v. 

with  its  sale,  and  has  it  conveyed  to  a  Whitmore,  21  WalL  178;  Bassett  v. 

third  person  for  the  price  agreed  upon,  Brown,  105  Mass.  551. 

but  the  money  is  paid  by  the  joint  See,  also,  Gkeenwood  v.  Spring,  54 

owner  himself  with  the  view  of  ac-  Barb.  875  (ante,  p.  14,  note);   Uhlich 

quiring  the  entire  title  to  the  property,  y.  Muhlke,  61  111.  499;  Leach  v.  Fowler, 

such  an  arrangement  is  a  fraud  upon  22  Ark.  143;   Estes  v.  Boothe,  20  id. 

the  party  owning  the  other  moiety.    In  583;  Wadsworth  v.  Gay,  118  Mass.  44. 

such  a  case  the  owner  entnisted  with  The  mere  fact  that  the  purchaser  is 

the  sale  occupies  the  same  relation  to  the  brother-in-law  of  the  agent  does 

the  other  owner  as  his  agent,  and  an  not  imply  any  such  confidence  astofne- 

agent  cannot  occupy   the   relation  of  elude  him  from  purchasing.    Walker  v. 

both  seller  and  piuchaser  of  the  same  Carrington,  74  111.  446. 

property.    Eldridge  v.  Walker,  60  111.  Where  an  agent  sells  the  property  by 

230.  public  outcry  and  in  the  nuuiner  usual 

So,  where  an  agent  by  virtue  of  a  at  trust  or  judicial  sales,  there  is  no  le- 

power  of  attorney,  conveys  the  property  gal  principle  prohibiting  him  from  bid- 

of  his  principal  and  takes  a  conveyance  ding  it  off  for  a  third  party.    Scott  v. 

to  himself  and  then  mortgages  it,  such  Mann,  36  Tex.  157. 

use  of  the  power  of  attorney  would  not  (»)  2  Bro.  C.  C.  400;  2  Cox,  320. 
give  him  the  title  as  against  his  princi- 
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rental  of  the  Surrey  estate,  and  a  valuation  of  the  whole,  amount- 
ing to  45,0002.    The  latter  sent  down  a  man  to  inspect  the  prop- 
erty.   There  was  no  proof  of  the  amount  of  his  valuation,  or  of 
his  having  oommnnicated  it  to  Mackreth.    The  next  step  was  the 
preparation  of  a  trust  deed  by  which  the  estates  were  conveyed  to 
Mackreth  and  D.  in  trust,  to  sell  or  mortgage  the  same,  and  pay 
the  debts  and  redeem  the  annuities  granted  by  the  plaintiff.    Be- 
fore the  execution  of  tlie  trust  deed  an  ineffectual  attempt  was 
made  by  tlie  defendant  to  purchase  the  Surrey  estate  for  89,500Z. 
The  trust  deeds  were  then  executed.    Soon  afterwards,  the 
defendant's  *offer  of  39,500Z.  was  accepted  on  condition  [273*] 
that  he  subjected  himself  to  the  payment  of  the  plaint- 
iff's mother's  jointure  in  case  she  survived.    The  purch^e- money 
was  to  be  paid  not  later  than  the  25th  of  March.    After  con- 
veyance of  the  estate  to  the  defendant,  he  gave  to  the  plamtiff  a 
common  accountable  receipt  for  28,4032.,  the  rest  being  retained 
by  him  in  satisfaction  of  debts  of  the  plaintiff.    The  latter  ob- 
jected to  the  security,  whereupon  the  defendant  charged  his  estates 
in  Surrey  with  the  payment  of  the  28,4032.  with  interest.    He  had 
no  other  such  estate  than  that  purchased  by  him  of  the  plaintiff. 
On  the  2l6t  of  March  the  defendant  had  sold  the  estate  for 
50,5002.    Sir  Lloyd  Kenyon,  M.  S.,  decreed  that  undue  advan- 
tage had  been  taken  by  the  defendant  of  the  confidence  reposed  in 
him,  and  that  he  should  be  considered  as  a  trustee  of  the  estate. 
The  case  was  accordingly  referred  to  the  Master  to  take  an 
account  of  the  money  received  by  the  defendant  from  his  pur- 
chaser, and  to  compute  interest  thereon  at  five  per  cent  from  the 
time  of  its  receipt.    An  injunction  also  was  granted  to  restrain 
the  defendant  from  proceeding  at  law  touching  any  matter  in 
question  in  the  cause.    Lord  Chancellor  Thurlow  affirmed  this 
decree,  though  not  without  a  long  deliberation;  it  was  also  upheld 
by  the  House  of  Lords  (r).^    In  reference   to  the  conduct  of 
Mackreth  in  bargaining  for  the  estate  and  beating  down  the  price. 
Lord  Thurlow  observed:    "The  first  question   to  be  asked  is 
whether  the  character  of  a  trustee  shall  vary  the  consequence  of 
this  transaction  from  what  it  would  be  in  the  case  of  a  stranger? 
.    .     .     If  a  trustee,  though  strictly  honest,  buys  an  estate  him- 
Belf,  and  then  sells  it  for  more,  yet  according  to  the  rule  of  a  court 
(r)  4  Bio.  P.  G.  258,  Toml.  edit  >  See  ante,  p.  243. 
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of  equity,  from  general  policy,  and  not  from  any  peculiar  impata 
tion  of  fraud,  a  trustee  shall  not  be  permitted  to  sell  to  himself, 
but  shall  remain  a  trustee  to  all  intents  and  purposes.^  It  is  not, 
therefore,  in  that  view  that  Mackreth,  being  called  a  trustee,  can 
operate.  It  does  not  rest  on  the  name  of  a  trustee,  or  in  the  legal 
or  equitable  selection  of  trustee,  but  on  the  &miliar  intercourse 
between  him  and  Fox.  I^Tow,  can  I,  putting  myself  in  the  place 
of  a  juryman,  pronounce  that  Fox  agreed  to  the  price,  trusting 
that  Mackreth  knew  the  price,  and  represented  it  fairly  to  him? 
If  A.  says  to  B.,  I  know  the  value  of  the  subject,  and  if  you  will 
trust  me,  I  will  fairly  tell  you  what  it  is  worth,  and  A.  at 
[274*]  the  same  time  knows  the  value  to  be  double  *what  he 
represents  it  to  be,  this  is  such  an  abuse  of  confidence  aa 
shall  be  relieved  against,  not  because  A.  is  a  trustee,  but  because 
he  stipulated  with  B.  to  tell  him  fairly  the  value,  and  he  broke 
that  stipulation;  and  then,  to  be  sure,  it  makes  as  strong  a  case 
as  that  of  a  trustee."  There  was  plainly  much  doubt  in  the  mind 
of  the  Lord  Chancellor  with  respect  to  several  points  discussed 
in  the  judgment.  For  instance,  he  dissolved  the  injunction, 
though  he  afterwards  acknowledged  he  was  wrong  in  doing  so  («). ' 
The  fact  that  the  agent  has  used  the  name  of  another  person 
as  the  purchaser  instead  of  his  own  is  sufficient  to  invalidate  the 
transaction  in  equity  (t)}  Proof  of  undervalue  is  not  neces* 
sary  (t^)."    In  order  that  an  agent,  employed  to  sell,  may  purchase 

'  See  ante,  p.  260,  note.  Banks  y.  Jadah,  8  Conn.  146;  Central 

(a)  Ex  parte  Lacey,  6  Ves.  626.  Ins.  Co.  v.  National  Ins.  Co.,  14  N.  T. 

(t)  Trevelyan  y.  Carter,  9  Beav.  140;  91;  Hugaenin  y.  Baseley,  14  Vee.  273; 

Lewis  V.  Hillman,  3  H.  L.  Ca.  607.  Lowtlier  y.  Lowther,  13  id.  102;  Sd- 

'  See  Davoae  y.  Fanning,  2  Johns.  Ch.  sey  y.  Rhodes,  2  Sim.  &  Sta.  41 ;  Fox 

252;  ante,  p.  260,  note.  y.  Mackreth,  2  Brown^s  CL  400;  Gib« 

(«)  Murphy  y.  O'Shea,  2  J.  &  L.  420.  son  y.  Jeyes,  6  Ves.  278;  1  Story's  Eq. 

'In  thecaseof  a  contract  of  purchase  Jur.  §  311.    See,  also,  Cooky.  The  Ber- 

and  sale  between  attorney  and  dient,  lin  Woolen  Mill    Co.,  43  Wis.  433; 

or  principal  and  agent,  or  of  an  agree-  Persch  y.  Quiggle,  57  Fenn.  St.  247; 

ment  giving  benefits  and  advantages  to  Rubidoex  y.  Parks,  48  CaL  215;  Brock 

the  agent  or  attorney,  the  burden  of  y.  Barnes,    40  Barb.  521;  Kesbit  y. 

establishing  its  perfect  fairness,  ade-  Lockman,  34  N.  Y.  167.    See  ante,  p. 

quacy  and  equity,  is  thrown  upon  the  at-  268,  note. 

torney  or  agent,  and  in  the  absence  of       The  rule  is  the  same  as  to  dealings 
such  proof,  courts  of  equity  treat  the  case  between  principal  and  agent,  as  be- 
as  one  of  oonstructiye  fraud.  Condit  y.  tween  client  and  attorney.    Brock  y. 
BlackweU,  22  N.  J.  Eq.  481,    citing  Barnes,  supra.  , 
Farkist  y.  Alexander,  1  Johns.  Ch.  394;       Where  the  trustee  himself  becomes  a 
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Limeelf^  he  should  disclose  to  his  principal  all  the  knowledge 
which  he  himself  possesses  {x)} 

In  Ex  parte  Lacey  (y),  1802,  Lord  Eldon  laid  down  a  rale 
which  marks  with  sufficient  exactness  the  limits  of  the  doctrine 
that  a  trustee  cannot  buy  from  his  cestui  que  trust.  Properly 
stated,  a  trustee  cannot  buy  for  himself.  A  trustee,  who  is  en- 
trusted to  sell  and  manage  for  others,  undertakes  in  the  same 
moment  in  which  he  becomes  a  trustee,  not  to  manage  for  the 
benefit  and  advantage  of  himself.  It  does  not  preclude  a  new 
contract  with  those  who  have  entrusted  him.  It  does  not  preclude 
him  from  bargaining  that  he  will  no  longer  act  as  a  trustee.  The 
cestui  que  trust  may,  by  a  new  contract,  dismiss  him  from  that 
character,  but  even  then,  that  transaction  by  which  they  dismiss 
him  must,  according  to  the  rules  of  the  court,  be  watched  with 
infinite  and  the  most  guarded  jealousy.  This  case  is  also  an  author- 
ity for  the  principle  that  it  is  quite  immaterial  what  value  a 
trustee  gives  for  the  estate  of  his  cestui  qtie  trust 

The  House  of  Lords  again  confirmed  the  principle  of  the  above 
cases  in  Hamilton  v.  Wright  (s),  184:2.  In  1815,  the  appellant 
assigned  all  his  property  in  trust  for  the  benefit  of  his  creditors. 
"Wright  became  a  trustee  in  1818.  Meantime  the  appellant  had 
become  surety  for  the  Earl  of  Strathmore  in  a  bond  for 
the  payment  of  an  annuity  during  his  life.    T.  ad*vanced  [275*] 

pnrchaser  of  the  trost  estate,  the  cestui  yean  and  many  volmnes,  and  relating  to 
que  trust  is  not  bound  to  prove,  nor  is  transactions  which  may  in  a  measure 
the  court  bound  to  judge  that  the  trustee  have  gone  out  of  memory,  all  that  fair- 
has  made  a  bargain  advantageous  to  nessrequireswouldseemtobetogivein- 
himself.  The  cestui  que  trust  is  permit-  formation  suflScient  to  lead  the  party  into 
ted  to  come  at  his  own  option,  and,  with-  an  inquiry,  a  willingness  to  answer  all 
out  showing  actual  injury,  insist  upon  questions,  and  a  submission  of  all  the 
having  the  sale  vacated.  Davoue  v.  materials  of  knowledge  by  the  purchaser 
Fanning,  2  Johns.  Ch.  252;  Condit  v.  to  the  seller.  Famam  ▼.  Brooks,  supra. 
Blackwell,  supra;  1  Story*s  £q.  Jur.  See,  however,  Collar  v.  Ford,  45 
§  311.  See,  also,  Beeson  v.  Be^n,  9  Iowa,  331,  where  it  was  held  that 
Penn.  St.  279.  an  agent  for  the  sale  of  land  will  not 
{x)  Lowther  v.  Lowther,  13  Yes.  103.  be  charged  with  the  duty  of  informing 
^  Farmer  v.  Brooks,  9  Pick.  213;  his  principal  of  the  value  of  the  land  in 
Ingle  V.  Hartman,  37  Iowa,  274;  direct  negotiations  for  its  purchase  him- 
Brown  v.  Post,  1  Hun,  303.  See  ante,  self.  When  he  becomes  the  buyer,  and 
p.  268.  the  principal  the  seller,  his  agency  with 

But  where  the  subject  matter  of  the  respect  to  the  property  doses, 

bargain  is  of  a  complicated  nature,  such  ^)  Supra. 

as  an  account  running  through  many  {z)  9  CI.  &  F.  HI. 
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the  money.  In  1822,  Wright  obtained  an  assignment  of  the 
bond  for  a  valuable  consideration.  The  main  qaestion  for  deci- 
sion was  whether  he  as  trustee  had  a  right  to  purchase  for  his  own 
benefit  this  annuity  payable  by  the  appellant  "The  ordinary 
case,"  said  Lord  Brougham,  "  has  been  when  the  question  arose 
upon  a  purchase  of  debts  owing  at  the  time  of  the  trust  being  cre- 
ated. But  the  purchase  of  a  debt  subsequently  incun'ed,  if  that 
be  relied  on  as  taking  the  present  case  out  of  the  general  rule, 
gives  the  trustee,  whose  duty  it  is  to  keep  the  residue  as  large  as 
possible  for  the  debtor,  an  interest  in  cutting  it  down,  at  least  by 
the  amount  of  his  own  debt;  it  also  gives  him  an  interest  in  keep- 
ing as  large  a  fund  as  possible  free  from  the  operation  of  debts 
prior  to  his  o\vn,  in  order  that  his  own  may  be  the  more  surely  and 
speedily  satisfied,  and  this  is  an  interest  directly  in  conflict  with 
his  duty  under  the  trust  to  the  prior  creditors." 

The  rule  that  no  agent  in  the  course  of  his  agency,  and  in  the 
matter  of  his  agency,  can  be  allowed  to  make  any  profit  without 
the  knowledge  and  consent  of  his  principal,  is  an  inflexible  rule  {a)} 
With  respect  to  the  question  how  far  a  trustee  or  agent  for  sale  is 
precluded  from  purchasing  from  his  own  purchaser  the  property 
which  he  is  entrusted  to  sell,  there  is  a  question  closely  connected 
upon  which  Lord  Justice  Hellish  has  made  some  opposite  remarks 
in  a  recent  case  (a).  "  Li  my  opinion,"  said  his  lordship, "  as  long  as 
the  contract  remains  executory,  and  the  trustee  or  agent  has  power 
either  to  enforce  it  or  to  rescind  or  alter  it — as  long  as  it  remaiufl 
in  that  state  he  cannot  repurchase  the  property  from  his  own  pur- 
chaser, except  for  the  benefit  of  his  principal.  It  seems  to  me 
that  that  necessarily  follows  from  the  established  rule  that  he  can- 
not purchase  the  property  on  his  own  account  There  may,  of 
course,  be  cases  of  agents  for  sale  who,  when  they  have  once  made 
the  contract,  have  concluded  their  agency,  such  as  the  case  of  aa 
auctioneer  —  when  he  has  knocked  the  estate  down  and  made  the 
written  contract,  it  may  be  said  that  his  contract  has  terminated. 
I  should  suppose  that  even  in  that  case  the  court  would  look  with 
considerable  suspicion  on  a  repurchase  by  such  an  agent  as  an  auc- 
tioneer from  the  person  to  whom  he  sold  the  estate,  because 

(a)  Per  Lord  Justice  James,  Parker  ▼.    Rep.,  N.  S.  745. 
McKexma,  L.  R.,  10  Ch.  96;  31  L.  T.       >  See  ante,  p.  243. 
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*it  would  always  be  extremely  diflScult  to  find  out  whether  [276*] 
there  liad  not  been  some  previous  concert  and  understand- 
ing between  them."^ 

Sect.  4.  —  Fidtunary  relation  of  Directors. 

Directors  are  persons  selected  to  manage  the  affairs  of  a  com- 
pany for  the  benefit  not  of  themselves  but  of  the  shareholders. 
Their  office  is  one  of  trust.*  If  they  undertake  the  office,  their 
duty  is  to  execute  it  fully  and  entirely.  If  that  office  requires  all 
their  time  and  attention,  it  is  their  duty  to  give  them  {c).  Their 
fiduciary  character  is  well  established,  nor  can  they  by  any  subter- 
fuge, however  skilful  and  however  coloured,  take  advantage  of 
their  position  to  the  detriment  of  the  shareholders.  This  principle 
has  been  recognized  by  the  legislature,  which  has  provided  that 

*  While  it  18  trae  that  a  trastee  or  to  each  other.     See  Peny  on  IVastB, 

a«^t  cannot  be  interested  in  a  sale  §  207,  and  the  above  cited  authorities. 

nade  by  himself,  yet  when  he  has  fully  An  express  contract  between  a  di- 

dscbarged  his  trust  and  sold  property  rector  and  his  company  is  not  void,  but 

to  a  third  person  in  good  faith,  havmg  voidable  at  the  option  of  the  ceHui  gue 

BO  interest  in  the  same  at  the  time,  he  trvH  exercised  within  a  reasonable  time. 

may  afterwards  acquire  the  title  from  Stewart  v.  Lehigh  Yall^  R.  R.  Co.,  38 

the  purchaser,  and  such  fact,  or  the  fact  N.  J.  Iaw,  505. 

that  his  wife  acquires  the  title,  will  not  The  law  does  not  permit  one  who  acts 

afford  ground  for  avoiding  his  sale,  in  a  fiducsaiy  capacity  to  deal  with  him** 

Walker  v.  Canington,  74  III.  446.  self  in  his  individual  capacily,  and  ex- 

<  Equity  deals  with  the  directorB  of  a  press  contracts  thus  made  are  contrary 

private  corporation  as  trustees  of  the  to  public  polipy.    A  promissory  note* 

corporation;  but  with  merely  ministerial  therefore,  made  by  a  corporation,  pay- 

offioera  (in  this  case  the  superintendent  able  to  its  acting  trustees,  is  void.    WH" 

of  the  company*s  mills)  as  agents.  Cook  bur  v.  Lynde,  49  Gal.  290;  San  Diego 

Y.  The  Berlin  Woolen  Mill  Co.,  43  Wis.  y.  San  Di^;o,  etc.  B.  B.  Co.,  44  id.  106» 

433;  Cumberland  Coal  Co.  v.  Sherman,  112. 

90  Barb.  553;  Cumberland  Cool  Co.  v.  But  the  doctrine  that  the  directors  of 

Hoffman  Steam  Coal  Co.,  18  Md.  456;  a  corporation  are  trustees  for  the  stock- 

Micfaoud  V.  Good,  4  How.  554;  Hodges  holders,  has  relation  only  to  the  acts  of 

v.New£ng.  ScrewCo.,  lR.I.d21;Rob-  the  directors  in  coimection  with  the 

inson  v.  Smith,  3  Paige,  222;  Yerplanck  property  held  by  the  corporation  itself, 

V.  Inji.  Co.,  1  £dw.  Ch.  84;  Percy  v.  and  to  iiieir  management  of  its  business. 

Millodon,  3  La.  568;  Jackson  v.  Ludel*  Commissioners  of  Tippecanoe  County  y. 

ing,  21  WalL  616;  Ang.  &  Am.  on  Corp.  Reynolds,  44  Ind.  559.    See,  also,  Sper* 

S  312.  ing*s  Appeal,  71  Penn.  St  11. 

The  same  rules  axe  applicable  to  the  (e)  See*  per  Sir  J.  Romilly,  The  York 

contracts  of  directors  with  the  corpora-  and  North  Midland  Rail.  Co.  v.  Hudson, 

tion,  as  are  apphcable  to  the  dealings  of  16  Beav.  485;  Bennett^s  case,  4  De  G« 

other  parties  holding  a  fiduciary  relation  &  M.  297. 
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where  it  appears  in  the  conrse  of  the  winding-np  of  a  company 
that  any  officer  of  the  company  has  been  guilty  of  any  misfeasance 
or  breach  of  trust  in  relation  to  the  company,  the  conrt  may  ex« 
amine  into  his  condnct,  and  compel  him  to  contribute  such  sums 
of  money,  by  way  of  compensation  in  respect  of  the  misfeasance 
or  breach  of  trust,  as  the  court  thinks  just  (d). 

One  of  the  earliest  reported  cases  decided  under  this  head  was 
'  27te  Charitable  Corporation  v,  Stitton  (e\  decided  by  Lord  Hard- 
wicke  in  1742.  "  I  take  the  employment  of  a  director  to  be  of  a 
mixed  nature,"  said  his  lordship;  ^Mt  partakes  of  the  nature  of  a 
public  oflSce,  as  it  arises  from  the  charter  of  the  crown,  but  it  ear- 
not  be  said  to  be  an  employment  affecting  the  public  governmenL 
.  .  •  Therefore,  committeemen  are  most  probably  agents  to  those 
who  employ  them  in  this  trust,  and  who  empower  them  to  direct 
and  superintend  the  affairs  of  the  corporation.  In  this  res})ect 
they  may  be  guilty  of  acts  of  commission  or  omission,  of  mal- 
feasance or  nonfeasance.  fTow,  where  acts  are  executed  withii 
their  authority,  in  such  cases,  though  attended  with  bad  conse- 
quences, it  will  be  very  diflScult  to  determine  that  these  are  breaches 
of  trust  For  it  is  by  no  means  just  in  a  judge,  after  bad  conse- 
quences have  arisen  from  such  executions  of  their  power, 
[277*]  to  say  that  they  foresaw  at  the  time  what  must  ♦neces- 
sarily happen ;  and,  therefore,  were  guilty  of  a  breach  of  trust, 
^ext  as  to  malfeasance  and  nonfeasance.  For  instance,  in  non- 
attendance;  if  some  persons  are  guilty  of  gross  negligence,  and 
leave  the  management  entirely  to  others,  they  may  be  guilty  by 
this  means  of  the  breaches  of  trust  that  are  committed  by  others. 
By  accepting  a  trust  of  this  sort,  a  person  is  obliged  to  execute  it 
with  fidelity  and  reasonable  diligence;  and  it  is  no  excuse  to  say 
that  he  had  no  benefit  from  it,  but  that  it  was  merely  honorary." 
Lord  Chelmsford  has  distinguished  between  directors  who  are 
trustees  and  directors  who  are  simply  agents  or  mandatories  in 
Overend^  Gurnet/  c6  Co.  v.  Gtbb  (/). 

The  above  case  of  Charitable  Corporation  v.  SvUon  settled  the 
principle  that  a  corporation  can  sue  its  directors  or  other  persons 
for  a  breach  of  duty  towards  it  {g).    Cases  such  as  7%a  Joint 

(d)  Companies  Act,  1862,  8. 165.  [g)  See   Phosphate   Sewage   Go.  ?• 

•  (e)  2  Atk.  400.  Hartmont,  L.  R.,  5  Ch.  Div.  994. 

(/)  L.  R.,  5  H.  L.  480. 
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Stock  Discount  Company  v.  Brown  {h)j  The  Zand  Credit  Com- 
pany  v.  Fermoy  (t),  and  JTie  Panama  case  {Jc\  were  all  iu- 
Btances  of  the  misapplication  of  funds  of  the  company,  for  breach 
of  duty  towards  it  after  its  formation,  and  not  in  its  formation. 

Directors,  it  is  said,  are,  in  a  sense,  trustees  for  the  shareholders. 
Hence,  where  a  director  shares  with  a  stranger  the  benefit  of  a 
bargain  made  between  the  stranger  and  the  company  the  direct- 
or's share  belongs  to  the  company.^  This  is  well  established,  and 
as  sound  upon  authority  as  it  is  in  principle  (Z).  Hence,  where 
articles  of  association  empowered  the  directors  to  pay  10,000?.  to 
the  promoters  of  the  company  upon  the  first  allotment  of  shares, 
and,  the  promoters  having  5,000Z.  out  of  the  first  money  sub- 
scribed, and  having  paid  500Z.  to  each  of  four  directors,  the  latter 
were  ordered  to  refund  to  the  company  the  money  so  received  {m). 
Again,  a  power  to  decide  whether  at  a  particular  time  a  call  ought 
or  ought  not  to  be  made,  is  a  fiduciary  power.  If  persons  having 
to  exercise  a  fiduciary  power  choose  to  place  themselves  in  a  posi- 
tion where  their  interests  pull  one  way  while  their  duty  is  plainly 
to  do  something  quite  different,  and  for  that  reason  abstain  from 
exercising  that  power,  they  must  be  held  to  all  the  same  conse- 
quences as  though  that  power  has  been  exercised  (n).  And 
it  may  be  *stated  generally  that  courts  of  equity  are  ex-  [278*] 
ceedingly  reluctant  to  exonerate  directors  in  anyway  from 
performing  their  duties;  hence,  since  it  is  the  duty  of  directors 
to  be  on  the  alert,  they  will  not  be  exempted  from  liability  for 
the  consequences  of  not  attending  to  the  business  of  the  company 
simply  on  the  ground  that  they  slept  on  their  duty  {p).  On  the 
other  hand,  directors  are  not  liable  for  the  consequences  of  un- 
wise, absurd,  or  ridiculous  conduct,  where  the  conduct  is  entirely 
due  to  a  mere  default  of  judgment.    Thus  it  is  said  if  a  director 

(A)  L.  R.,  8  Eq.  381.  ees.  *'    Peny  on  Trasts,  §  207,  and  cases 

(♦)  Ibid.,  5  Ch.  763.  cited. 

{k)  L.  R.,  10  Ch.  515,  (0  Re  Brighton  Biewery  Co..  87  L. 

*"A11  advantages,  all  purchases,  all  J.,  Ch.  278. 

sales,  and  all  sums  of  money  received  (m)  Madrid  Bank  v.  Felly,  L.  R.,  7 

by  dizectots  in  dealing  with  the  prop-  £q.  442. 

erfy  of  the  corporation,  are  made  and  (n)  Per  Sir  G.  M.  Giffaid,  L.  J.,  Gil- 

received  by  them  as  trustees  of  the  oor-  bert's  case,  L.  R.,  5  Ch.  559. 

ponitbn,  and  they  most  account  for  all  (o)  See  Land  and  Credit  Company  of 

such  moneys,  or  advantages  received  by  Ireland  v.  Fermoy,  L.  R.,  5  Cli.  770, 

them  by  reason  of  their  position  as  trust-  per  Lord  Hatherley . 
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upon  liis  appointment  finds  a  state  of  things  wbicli  had  existed 
for  some  time  with  the  assent  of  all  parties,  it  conld  hardly  be 
Baid  that  he  was  in  the  position  of  a  trustee  who,  finding  the  tmst 
fond  lost,  does  not  take  steps  to  recover  it  {p).  Again,  whatever 
may  be  the  case  with  a  trustee,  a  director  cannot  be  held  liable 
for  being  defrauded  {gi),  Kor  because  a  man  is  a  director  is  he 
necessarily  a  trustee  of  the  shares  which  he  holds  for  the  general 
body  of  shareholders  (r).^ 

Directors  will  not,  any  more  than  other  agents,  be  allowed  to 
make  a  secret  profit  out  of  their  office,  or  in  transactions  with 
the  company.* 

Few  principles  of  law  are  better  established  than  the  rule  that 
an  agent  cannot  be  allowed  to  make  any  profit  out  of  the  matter 
of  his  agency,  without  the  knowledge  and  consent  of  his  princi- 
pal, beyond  his  proper  remuneration  as  agent^  Ha\f%  case  {%)  is 
not  only  one  of  the  most  recent,  but  also  one  of  the  best  illustra- 
tions of  this  principle.  Sir  John  Hay  was  invited  by  the  agent  of 
the  promoter  of  a  company  for  the  purchase  of  certain  oil  springs 
to  become  a  director  of  the  projected  company.  The  property 
was  to  be  purchased  from  the  promoters.  It  was  understood  and 
agreed  that  the  necessary  qualification  of  forty  25Z.  shares  would 
be  provided  for  Sir  John,  who  thereupon  signed  the  memorandum 
of  association  for  forty  shares.  These  shares  were  to  be  provided 
out  of  certain  fully  paid-up  shares  which  the  vendor  was  to  receive 
in  part  payment  of  the  purchase-money.  Sometime  afterwards 
it  was  doubted  whether  this  tranfer  bv  the  vendor  of  the 
[279*]  property  would  be  a  discharge  *  under  the  memorandum 
of  association.  To  set  the  matter  right,  when  the  vendor's 
agent  received  the  balance  of  the  purchase  money  he  gave  to  Sir 
John  a  cheque  for  the  value  of  the  forty  shares,  and  the  latter 
himself  paid  for  the  shares.  Yice-Chancellor  Malins  decided  that 
his  liability  to  pay  for  the  shares  continued ;  the  Court  of  Appeal 
upheld  the  decision.    In  speaking  of  the  above  rule.  Lord  Justice 

(p)  See  Turquand  V.  Marshall,  L.  R.y  directors  to  the  corporation  for  their 

4  Ch.  876.  waste  or  misapplication  of  corporate 

(g)  Per  Lord   Hatherley,   in  Land  properly,  Ang.  k  Am.  on  Corp.  §§ 

Credit  Company  of  Ireland  ▼.  Fermoy,  812-815. 

supra,  p.  772.  '  See  ante,  p.  243. 

(r)  Per  Sir  G.  M.  Giffard,  supra.  («)  88  L.  T.  Rep.,  N.  S.  466;  L.  B., 

^  See  generally,  as  to  the  liability  of  10  Ch.  598. 
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Mellish  made  some  important  observations:  "There  is  no  doubt 
at  all,  and  it  is  perfectly  settled  law,"  said  his  lordship,  "  that  that 
rule  applies  with  peculiar  stringency  to  the  directors  of  all  joint- 
stock  companies,  who  are  the  agents  for  the  company  in  carrying 
out  the  sales  or  purchases  made  by  the  company;  and  the  only 
question  that  we  have  to  decide  in  this  case  is,  whether  that  prin« 
ciple  applies  to  it,  and  whether  Sir  John  Hay  has  made  a  profit 
out  of  his  agency  without  the  knowledge  of  his  principals."  Then 
follows  the  equally  impoiiant  rule  that  there  is  no  difference  be- 
tween a  profit  made  by  an  agent  after  he  has  become  an  agent, 
and  a  profit  made  by  an  agent  at  the  time  he  becomes  an  agent 
by  means  of  a  bargain  made  not  with  his  principal,  but  with  a 
person  who  is  proposing  to  enter  into  a  contract  with  his  princi- 
pal; "  that  is  to  say,  if,  while  negotiations  are  in  course,  and  be- 
fore any  contract  is  concluded  between  the  vendor,  and  the  pur- 
chaser, the  vendor  says  to  some  particular  person :  ^  If  you  will 
become  the  agent  of  the  purchaser,  and  if  you  succeed,  on  becom- 
ing the  agent  of  the  promised  purchaser,*  in  carrying  out  the  con- 
tract with  me,  then  I  will  make  you  a  payment  out  of  the  pur- 
chase money  which  shall  ultimately  be  paid.' "  This  puts  the  case 
very  clearly,  and  leaves  no  doubt  of  the  applicability  of  the  prin- 
ciple under  discussion.  Lord  Justice  James  was  quite  as  em- 
phatic in  support  of  the  principle.  "  That,"  he  said,  "was  a  prin- 
ciple repeated  by  me,  and  repeated  most  emphatically  by  the  full 
court,  in  the  case  of  Parker  v.  McKenna  {f)\  and  I  again  desire 
to  repeat  that  this  court  will  never  sanction  anything  of  that  kind, 
and  will  make  the  persons  who  engage  in  schemes  such  as  this 
that  has  been  brought  before  us  pay  back  to  the  uttermost  farthing 
what  they  have  received."  If  any  further  decision  were  necessary 
this  alone  would  suffice  to  show  that  directors  will  not,  any  more 
than  other  agents,  be  allowed  to  take  advantage,  with  impunity, 
of  the  confidence  reposed  in  them. 

*The  principle  adopted  in  Hay^a  case  {u)^  namely,  that  [280*] 
all  the  remuneration  which  the  agent  of  a  purchaser  re- 
ceives secretly  from  the  vendor  is  received  for  tlie  benefit  of  the 
purchaser,  was  acted  apon  in  1875  by  the  Court  of  Appeal  in 
McKay*8  case  (t?).  In  that  case  the  owner  of  a  mine  agreed  with 
H.,  who  was  acting  on  behalf  of  a  company,  to  sell  the  mine  to 
(t)  L.  B.,  10  Ch.  96.       (m)  L.  R.,  10  Ch.  593.     (v)  L.  B.,  2  Ch.  Div.  L 
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the  company  for  an  amount  made  np  of  cash  and  paid-up  shares. 
By  another  secret  agreement  the  owner  was  to  give  M.  600  paid- 
up  shares  for  his  trouble.  The  company  was  formed,  and  whilst 
H.  was  secretary  to  the  company  the  shares  were  allotted  to  the 
vendor,  who  transferred  the  600  shares  to  M.,  in  whose  name  there 
were  500  when  the  company  was  ordered  to  be  wound  up.  The 
court  held,  first,  that  M.  had  been  guilty  of  misfeasance  towards 
the  company,  and  could,  under  sect.  165  of  the  Companies  Act, 
1862,  be  made  to  contribute  in  respect  of  such  misfeasance;  sec- 
ondly, that  the  measure  of  damages  to  be  contributed  by  M.  was 
the  highest  value  of  the  shares  transferred  to  him,  and  that,  as 
some  of  the  shares  had  been  allotted  to  solvent  shareholders,  the 
value  mast  be  taken  to  be  the  amount  unpaid  on  the  shares. 

In  PearaorCs  case  (a?)  a  director  of  a  company  received  from 
one  of  the  promoters  a  number  of  paid-up  shares  sufficient  to  qual- 
ify him  as  a  director,  and  then  took  an  active  part  in  carrying  out 
a  conditional  contract  for  the  purchase  by  the  company  of  a  col- 
liery belonging  to  the  promoters,  and  for  purchasing  and  working 
which  the  company  was  formed.  The  Court  of  Appeal  (affirming 
the  decision  of  Yice-Chancellor  Bacon)  held  that  the  director  was 
liable  under  the  166th  section  of  the  Companies  Act,  1862,  to  pay 
to  the  liquidator  the  value  of  the  shares;  and  that  in  the  present 
case  the  shares  were  to  be  taken  as  having  been  worth  their  nom- 
inal amount. 

The  following  principles  may  be  gathered  from  the  judgment 
of  the  Court  of  Appeal: 

(1.)  A  director  in  tho  above  position,  who  has  received  a  pres- 
ent of  a  part  of  the  purchase-money,  and  being  know- 
ingly in  the  position  of  agent  and  trustee  for  the  pur- 
chasers, cannot  retain  that  present  as  against  the  actual 
purchasers. 
(2.)  Whether  such  a  purchase  is  or  is  not  an  advantageous 
one  for  the  company,  —  whether  the  property  is 
[281*]  or  is  not  *worth  the  increased  price  paid  for  it 
by  the  company  —  is  wholly  immaterial. 
(3.)  A  director  in  such  a  case  will  be  deemed  to  have  ob- 
tained the  present  under  circumstances  which  made  him 
liable  at  the  option  of  the  cestuis  que  trust  to  account 

(«}  L.  B.,  5  CL  Div.  336. 
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either  for  the  value  at  the  time  he  received  the  present, 
or  to  account  for  the  thing  itself  and  its  proceeds  if  it 
has  increased  in  value. 
An  important  distinction  has  been  recently  drawn  by  the  Court 
of  Appeal  in  CarUng^  Hespeler^  and  WoIbKb  cases  (y),  under 
circumstances  which  mav  well  claim  attention.  On  the  28rd  De- 
cember,  1871,  the  Western  of  Canada  Oil,  &c.  Company  (limited) 
was  registered  under  the  Companies  Acts  for  the  pui*pose  of  carry- 
ing on  a  trade  in  oil.  The  capital  was  to  consist  of  4,500  shares 
of  lOOZ.  each.  The  agreement  to  purchase  the  oil  works  neces* 
sary  for  carrying  on  the  trade  was  made  on  behalf  of  the  com- 
pany on  the  18  th  December.  Tliey  were  to  be  sold  for  400,000?., 
of  which  150,000Z.  was  to  be  paid  in  cash,  and  the  remaining 
250,0O0Z.  by  the  allotment  to  the  vendors  or  their  nominees  of 
2,500  fully  paid-up  shares  in  the  company.  The  minimum  qual- 
ification of  a  director  was  the  holdins:  of  five  shares.  No  shares 
were  allotted  in  1871,  but  money  was  raised  by  the  issue  of  de- 
bentures. Early  in  1872  the  vendor  of  the  oil  works  arranged 
with  Messrs.  Carling,  Hespeler  and  Walsh  that  he  would  transfer 
to  them  a  sufficient  number  of  shares  to  qualify  them  as  the  ; 

Canadian  directors,  on  condition  that  they  would  act  in  that  ca-  I 

pacity.  The  offer  was  accepted,  and  the  directprs  in  England, 
upon  receiving  instructions  from  the  vendor,  allotted  to  the  new 
directors  thirty  shares  apiece  as  fully  paid  up  out  of  the  vendor's 
fully  paid-up  shares.  The  company  was  unsuccessful,  and  in  1873 
ordered  to  be  wound  up.  An  application  was  made  on  behalf  of 
the  ofiicial  liquidator  to  place  Messrs.  Carling,  Hespeler  and  Walsh 
on  the  list  of  contributories  in  respect  of  thirty  shares  each.  The 
Master  of  the  Rolls  was  of  opinion  that  the  company  were  en- 
titled to  say  that  the  purchase  money  of  the  property  had  been 
increased  by  the  amount  of  the  shares  so  alloted,  and  consequently 
that  the  shares  should  be  treated  as  not  having  been  paid  for  at 
all.  His  lordship  thought  the  agreement  between  the  vendors 
and  the  Canadian  directors  did  not  free  the  latter  from  liability 
in  respect  of  the  shares,  because  the  company  were 
*to  pay  the  real  vendor,  and  their  directors  were  the  agents  [282*] 
and  trustees  of  the  company.  "  You  cannot,"  proceeded 
the  Master  of  the  Bolls,  ^^  take  part  of  the  purchase-money  as 

(y)  L.  R.,  1  Ch.  Div.  115. 
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against  the  company;  you  cannot  claim  the  benefit  of  the  pur- 
chase-money, the  amonnt  of  which  you  yourselves  stipulated  for 
and  agi*eed  to  on  behalf  of  the  company.  The  company  have  a 
right  to  say  that  the  purchase-money,  as  between  them  and  Mn 
"Walker  (the  vendor),  is  to  be  treated  as  diminished  by  the  sum 
which  you  as  their  agents  agreed  to  keep  for  yourselves.  .  .  . 
Whether  you  look  at  the  165th  section  of  the  Companies  Act  of 
1862,  under  which  it  could  be  recovered  back  as  money  paid,  or 
whether  you  look  at  the  contributory  clauses  under  which  it  can 
be  treated  as  never  having  been  paid  at  all,  which  is  the  more  ad- 
vantageous way  of  looking  at  it  for  the  directors,  in  either  way 
they  would  be  liable  to  contribute  the  sum  of  3,000Z.  each.'*  The 
Canadian  directors  appealed,  and  this  decision  was  reversed  by 
the  court  above  simply  on  the  ground  that  the  shares  could  not 
be  treated  as  unpaid  shares.  It  is  apparent  from  the  remarks  of 
the  several  judges  who  constituted  the  Court  of  Appeal,  viz., 
Lords  Justices  James  and  Mellish,  Baron  Bramwell,  and  Mr. 
Justice  Brett,  that  the  court  regretted  the  impossibility  of  sus-  * 
taining  the  judgment  of  the  Master  of  the  Bolls.  All  were 
agreed  that  the  appellants  never  made  themselves  liable  for  any 
shares  at  all,  that  their  contract  was  to  take  fully  paid-up  shares, 
and  that  although  the  appellants  might  be  held  to  be  trustees  of 
the  company  for  paid-up  shares,  they  could  not  be  considered  as 
holders  of  unpaid  shares.  The  learned  judges  were  equally 
agreed  in  considering  that  a  breach  of  trust  had  been  committed 
by  the  appellants.  The  chief  question  is,  then,  what  remedy  ia 
provided?  Lord  Justice  Mellish  answered  this  question.  The 
company  might  adopt  any  one  of  three  courses.  (1.)  They  might 
cancel  the  allotment  to  these  directors.  (2.)  If  the  shares  were 
sold  the  company  might  call  upon  them  to  account  for  the  profits. 
(3.)  If  no  profit  had  been  made  on  the  sale  the  company  could 
compel  the  directors  to  give  to  the  company  an  indemnity  for  the 
loss  incurred  by  reason  of  their  misfeasance  in  depriving  the 
company  of  the  power  of  allotting  the  shares  to  other  persons. ' 
In  other  words  the  directors  could  only  be  made  to  pay  to  the 
company  in  respect  of  a  breach  of  trust.  Should  the  case  again 
come  before  a  court  of  the  Chancery  Division,  it  may  be  dis- 
puted whether  the  breach  of  trust  was  confined  to  the 
[283*]  *five  shares  or  extended  to  the  thirty.     Lord  Justice 
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Mellisli  was  of  opinion  that  more  facts,  as  well  as  a  mnch 
more  carefnl  examination  into  the  state  of  thino^s  between  the 
company  and  the  vendor,  would  be  necessary  for  the  decision  of 
the  question  when  it  arose.  No  doubt  the  considerations  here 
mentioned  are  more  often  material  in  proof  of  the  existence  of  a 
fiduciary  relation,  than  for  the  discovery  of  the  extent  of  such  a 
relation.  It  is  not  to  be  supposed  that  these  remarks  of  the  lord 
justice  have  any  tendency  to  recognize  the  qualification  shares  as 
the  limit  of  a  director's  fiduciary  relation.  Upon  a  survey  of  the 
whole  case  it  is  impossible  to  question  the  substantial  justice  of  the 
decision  of  the  Court  of  Appeal.  The  shares  could  not,  without 
a  violent  perversion  of  language,  be  called  unpaid-up  shares;  yet 
there  had  none  the  less  been  a  breach  of  trust,  and  for  that  breach 
of  trust  a  liability  to  indemnify  the  company  was  incurred. 

The  true  limits,  then,  of  the  doctrine  that  directors  are  agents 
in  a  fiduciary  position  may  be  expressed  in  the  following  way: 
Directors,  in  contemplation  of  the  law,  are  trustees  of  the  powers 
vested  in  them,  but  their  liability  towards  the  shareholders  is  not 
coextensive  with  that  of  trustees  to  their  cestui  que  trust.  They 
are  not  liable  for  results  wholly  due  to  default  of  judgment,  such 
default  not  being  itself  due  to  crassa  negligentia  (z). 

Secondly,  as  to  promoters. 

"When  it  is  once  established  that  promoters  are  in  a  fiduciary 
position,  they  cannot  become  vendors  to  the  company  unless  they 
make  a  full  disclosure.  So,  if  A.  purchases  a  horse  in  the  name 
of  B.  for  100  guineas,  and  invites  some  one  else  to  join  him  in  a 
purchase  from  B.  without  disclosure  of  the  fact  that  A.  is  really 
the  vendor,  the  latter  sale  cannot  stand  {a)} 

{z)  Overend,  Gamey  ft  Co.  v.  Gibb,  them  liable  to  aooount  for  any  profits 

L.  R.,  5  H.  L.  480;  Turquaod  v.  Ma]>  realized  on  such  sale.    Densmore  Oil 

fihall,  L.  R.,  4  Ch.  876.  Co.  v.  Densmoie,  64  Penn.  St  43;  S. 

(a)  See  per  Lord  Jastioe  James,  New  C,  9  Am.  Law  Reg.  (N.  S.)  96. 

Sombrero  Phosphate  Co.  v.  Eiianger,  46  But  where  persons  have  formed  an 

L.  J.,  Ch.  425,  and  L.  R.,  5  Ch.  Div.  73.  association,  or  are  dealing  in  contem- 

^  The  owner  of  any  property  may  plation  of  one,  then  they  stand  in  a 

form  an  association  or  partnership  with  confidential  reUition  to  each  other  and 

others  and  may  sell  the  property  to  the  to  all  who  may  subsequently  become 

company  at  any  price  agreed  on,  pro-  members;  and  they  cannot   purchase 

▼ided  there  be  no  fraudulent  represen-  any  property  and  sell  it  to  the  company 

tations  made  by  them,  and  no  such  con-  at  an  advance  without  a  full  disclosure 

fidential  relation   arises,  as  to  make  of  all  the  facts.     If  they  do  so,  the 
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In  New  Sombrero  Pho9p7uxte  Company  v.  Erlanger  (}),  which 
was  decided  in  1877,  the  action  was  brought  by  a  limited  liability 
company  against  certain  persons  who  were  the  promoters  of  that 
company,  and  who  were  the  vendors  to  the  company  of  a  mineral 
working.  The  property  in  question  was  bought  in  the  name  of 
an  agent  for  55,000Z.,  from  an  oiBcial  syndicate  formed  for  the 
purpose.  A  few  days  afterwards  a  new  company  was  registered 
by  the  syndicate,  and  a  provisional  contract  bearing  even 
[284*]  date  *with  the  articles  was  executed  for  the  sale  of  the 
property  to  a  trustee  for  the  company  so  formed  for 
110,000Z.  Of  the  five  directors  named  in  the  articles,  and  of  whom 
two  formed  a  quorum,  one  never  acted,  and  another  was  abroad  at 
the  time  of  the  incorporation.  Of  the  three  directors  who  re- 
mained one  was  the  nominal  vendee,  and  another  appeared  to  be 
the  mere  nominee  of  the  vendors.  Nine  months  after  the  forma- 
tion of  the  company  a  committee  of  investigation  was  appointed, 
and  a  bill  was  filed  six  months  af terwai-ds  by  the  company  for  the 
purpose  of  setting  aside  the  sale  to  the  company.  The  defences 
raised  were,  that  the  contract  was  fairly  obtained;  that  whether  it 
was  unfairly  obtained  or  not,  the  company  had  by  its  laches  or 
acquiescence  precluded  itself  from  suing;  and  thirdly,  that  whether 
or  not  the  company  had  so  precluded  itself  the  transaction  was  not 
one  whicli  in  law  could  be  ripped  up  or  set  aside  by  the  company, 
but  that  only  damages  could  be  claimed  in  an  action  by  individual 
shareholders  against  those  persons  who  made  tlie  misrepresenta- 
tion to  them  to  induce  them  to  accept  the  shares.  The  Court  of 
Appeal  ordered  the  contract  to  be  set  aside.  The  following  prop- 
ositions may  be  gathered  from  the  opinions  delivered  by  the 
learned  Lords  Justices: 

(1.)  A  promoter  is  in  a  fiduciary  relation  to  the  company  which 
he  causes  to  come  into  existence.    If  he  has  a  property 
which  he  desires  to  sell  to  the  company,  it  is  quite  open 
to  him  to  do  so,  but  upon  him,  as  upon  any  other  person 
in  a  fiduciary  position,  it  is  incumbent  to  make  full  and 
fair  disclosure  of  his  interest  and  position  with  respect 
to  that  property.     There  is  no  difierence  in  this  re- 
company  may  compel  them  to  aocomit    Stevenson,  63  Penn.  St.  95;  Dons  v. 
for  the  profit.     Densmore  Oil  Co.  v.    French,  4  Hun,  292;  S.  C,  6  Thomp. 
Densmore,  supra.    See,  also.  Short  v.    &  C.  581. 
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spect  between  a  promoter  and  a  trustee,  steward  or  other 
agent 
(2.)  It  is  not  merely  a  technical  rule  which  requires  that  a  vendor 
in  any  respect  in  a  fiduciary  position  should  tell  tlie  ex- 
act  truth  as  to  his  interest  (c). 
(3.)  A  contract  entered  into  by  one  agent  of  the  promoter  of  a 
company  to  sell  with  another  agent  of  the  promoter  to 
buy,  is  a  mere  pretence  or  sham  contract  (e2). 
(4.)  The  company  being  the  body  with  whom,  by  its  agents,  the 
contract  is  entered  into,  must  be  the  body  to  set  it  aside, 
and  although  individual  shareholders  who  were  parties 
to  the  fraud  may  be  benefited,  yet  it  is  not  the 
^doctrine  of  courts  of  equity  to  hold  its  hand  and  [285*] 
avoid  doing  justice  because  it  cannot  apportion 
the  punishment  {d), 
(5.)  All  members  of  a  syndicate,  under  circumstances  such  as 

are  above  stated,  are  liable  jointly  and  severally  {d). 
The  Companies  Act,  1867  (80  &  31  Vict  c.  131,  s.  88),  pro- 
vides that  every  prospectus  of  a  company,  and  every  notice  in- 
viting persons  to  subscribe  for  shares  in  any  joint-stock  company, 
shall  specify  the  dates  and  the  names  of  the  parties  to  any  con- 
tract entered  into  by  the  company,  or  the  promoters,  directors  or 
trustees  thereof,  before  the  issue  of  such  prospectus  or  notice, 
whether  subject  to  adoption  by  the  directors,  or  the  company,  or 
otherwise;  and  any  prospectus  or  notice  not  specifying  the  same 
shall  be  deemed  fraudulent  on  the  part  of  the  promoters,  direct* ' 
ors  and  officers  of  the  company  knowingly  issuing  the  same,  as 
regards  any  person  taking  shares  in  the  company  on  the  faith  of 
such  prospectus,  unless  he  shall  have  had  notice  of  such  contract ' 
In  Graver^s  case  («),  Lord  Justice  James  and  Baron  Bramwell 
agreed  that  the  88th  section  required  only  those  contracts  to  be 
specified  in  the  prospectus  which  were  entered  into  by  the  com- 
pany, or  by  a  person  who,  at  the  time  of  entering  into  the  con- 
tract, was  a  promoter,  director  or  trustee.  Lord  Justice  Mellish, 
on  the  other  hand,  thought  that  the  section  ought  to  be  held  to 
extend  to  every  contract  made  with  a  person  who  afterwards 

(b)  Sapia.  id)  Per  Jessel,  M.  R. 

{e)  Per  James,  L.  J.  (e)  L.  B.,  1  Ch.  Div.  182;  45  L.  J., 

(d)  Per  Jessel,  M.  R.  Ch.  83. 
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becomes  a  promoter,  director  or  tniBtee,  provided  the  companj 
Las  become  entitled  to  the  benefit^  or  liable  to  the  provisions,  of 
the  contract  before  the  prospectus  is  issued.  Lord  Justice  Brett, 
too,  thought  that  it  was  immaterial  whether  the  contract  was 
made  before  such  person  became  promoter,  trustee  or  director. 
The  three  former  agreed,  however,  in  the  opinion  that  where  a 
prospectus  omits  to  specify  a  contract,  which  under  the  38th  sec- 
tion ought  to  be  specified,  the  remedy  of  the  person  taking  shares 
on  the  faith  of  the  prospectus  is  by  action  personally  against  the 
promoter,  director  or  trustee  who  issued  the  prospectus.  But 
under  such  circumstances,  the  section  gives  no  right  to  the  share- 
holder as  against  the  company  to  have  his  name  removed  from 
the  register. 

Promoters,  like  trustees,  who  lend  themselves  to  a  fraud 
[286*]  by  *their  cestuia  que  trusty  and  receive  money  thereby 
from  the  defrauded  party,  cannot  escape  from  the  liability 
which  attaches  alike  to  them  and  to  their  cestuis  que  trust.  That 
liability  is  a  joint  and  separate  liability  of  all  the  accomplices.  In 
Phosphate  Sewage  Co.  v.  Hartmont  {f\  certain  persons  who 
were  owners  of  a  concession  from  a  foreign  government  combined 
together  to  form  a  company  to  purchase  the  concession,  knowing 
at  the  time  that  through  their  default  it  was  voidable  and  liable 
to  forfeiture.  The  owners  and  others  who  were  promoters  of  the 
company  fraudulently  sold  the  concession,  being  aware  of  the 
infirmity  of  the  title,  to  trustees  for  the  intended  company,  who 
were  to  be  paid  a  portion  of  the  purchase  money  for  their  share 
in  the  transaction.  The  solicitors  for  the  vendors,  who  were  also 
the  solicitors  for  the  company,  concealed  the  invalidity  of  the  title, 
and  the  trustees  neglected  to  require  evidence  to  establish  the 
titla  A  bill  was  subsequently  filed  by  the  company  against  the 
owners  of  the  concession,  the  promoters,  the  trustees,  the  directors 
and  the  solicitors;  and  the  Court  of  Appeal,  afiirming  the  decision 
of  Malins,  Y.-C,  held  that  the  owners  and  promoters  must  repay 
the  whole  purchase-money;  that  the  trustees  who  received  money 
in  the  nature  of  a  bribe  for  neglecting  their  duty,  must  repay 
what  Uiey  had  so  received;  and  that  all  the  defendants,  including 
the  solicitors,  must  pay  the  costs  of  the  suit 

(/)  L.  R.,  5  Ch.  Div.  394. 
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Sect.  6. — The  Fiduciary  Podtion  of  Legal  Advisers. 

(a,)  In  matter  of  eofUract. 

The  general  rule  of  law,  eqnallj  applicable  to  all  trustees  and 
persons  in  a  fiduciary  position,  is,  that  no  person  in  such  a  position 
may  take  advantage  of  the  confidence  reposed  in  him.  The  sound 
poli<^  upon  which  the  rule  is  based  is  nowhere  more  apparent 
than  in  transactions  between  parties  standing  in  the  relation  of 
solicitor  and  client  or  counsel  and  client.  Whatever  may  be 
urged  in  .defense  of  the  rule  in  other  cases  may  here  be  urged  with 
even  greater  effect,  for  the  relation  is  one  of  great  confidence, 
giving  to  the  adviser  more  than  ordinary  infiuence  over  the 
client  Hence  it  is  that  the  law  is  exceedingly  suspicious  of  all 
transactions  between  the  parties.^  The  rule  which  thus 
*  subjects  transactions  between  solicitor  and  client  to  other  [287*] 
and  stricter  tests  than  those  which  apply  to  ordinary  trans- 
actions is  not  an  isolated  rule,  but  a  branch  of  a  rule  applicable 
to  all  transactions  between  man  and  man,  in  which  the  relation 
between  the  contracting  parties  is  such  as  to  destroy  the  equal 
footing  on  wliich  such  parties  should  stand  (g).  In  treating  the 
question  now  before  us  we  shall  find  that  the  fiduciary  position 
of  legal  advisers  may  be  considered  from  three  aspects.  It  may 
be  considered  in  its  consequences: 

(1.)  In  matters  of  contract; 

(2.)  Where  the  client  makes  a  gift; 

(3.)  In  the  matter  of  giving  professional  servica 

The  rules  upon  the  first  head  were  laid  down  by  Lord  Eldon, 
in  Oibeon  v.  Jeyes  (A),  decided  in  1801,  in  which  case  the  sale  of 
an  annuity  by  an  attorney  to  his  client  was  set  aside.  Lentil 
advisers  may  contract  with  their  clients  provided  the  relation  is 
dissolved,  provided  the  duties  attaching  to  their  position  are  satis« 
fied.  "  I  do  not  mean  to  contradict  the  cases  of  trustees  buyinc^ 
from  their  ceetuis  que  trust^^  said  the  Lord  Chancellor,  " but  the 
relation  between  the  parties  must  be  changed;  that  is,  the  con- 

'  There  are  no  transactionB  which  Nesbit  v.  Lockman,   34  N.  T.  167' 

ooQTts  of  equity  will  scratmize   with  Hitchxngs  y.  Van  Brant,  88  id.  8S5, 342; 

more  jealoasy  than  dealings  between  Downing  v.  Msgor,  2  Dana,  228. 

attorney  and  their  dients,  especially  (g)  Per  Wigram,  Y.-Ci  in  Edwards 

where  the  latter  are  persons  of  inferior  y.  Meyrick,  2  Hare,  69. 

capacity  and  inexperienced  in  business.  (A)  6  Ves.  266. 
Mills  y.  Mills,  26  Conn.  213.    See,  also, 
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fidence  in  the  party,  the  trustee  or  attorney,  innst  be  withdrawn. 
That  is  the  principal  of  the  cases  of  a  trustee  buying  for  himself. 
.  .  .  An  attorney  is  not  incapable  of  contracting  with  his  client; 
a  trustee  also  may  deal  with  his  cestui  que  trust,,  but  the  relation 
must  be  in  some  way  dissolved,  or  if  not  the  parties  must  be  put 
so  much  at  arm's  length,  that  they  agree  to  take  the  character  of 
purchaser  and  vendor."  The  application  of  this  principle  to  the 
present  case  is  very  instructive.  Obviously  there  was  nothing  to 
prevent  the  attorney  dealing  with  his  client,  but,  as  Lord  Eldon ' 
pointed  out,  when  the  client  asked  him  to  deal  he  should  not  con- 
tract with  her,  though  she  insisted — the  relation  still  subsisting 
— unless  she  obtained  the  advice  of  another  attorney.  The  same 
learned  lord  gave  the  same  rule  in  other  words:  ^^  An  attorney 
buying  from  his  client  can  never  support  it  unless  he  can  prove 
that  his  diligence  to  do  the  best  for  the  vendor  has  been  as  great 
as  if  he  was  only  an  attorney  dealing  for  that  vendor  with  a 
stranger.    That  must  be  the  rule."  ^    The  proof  of  actual  fraud 

or  incapacity  on  the  part  of  the  attorney,  is  not  necessary 
[288*]  in  order  to  set  aside  *the  contract  (A).    Again,  in  a  case 

which  came  before  him  in  1803  (i),  he  says:  "The  princi- 
ple is  that  as  the  trustee  is  bound  by  his  duty  to  acquire  all  the 
knowledge  possible,  to  enable  him  to  sell  to  the  utmost  advantage 
for  the  cestui  q7ie  trusty  the  question  what  knowledge  he  has  ob- 
tained, and  whether  he  has  fairly  given  the  benefit  of  that  knowl- 
edge to  the  cestui  que  trusty  which  he  always  obtains  at  the 

'  In  the  case  of  a  contract  of  porchaae  selaer,  1  Johns.  Ch.  344;  Bib  v.  Smith,  1 

and  sale  between  attorney  and  dient,  or  Dana,  580. 

of  an  agreement  giving  benefits  and  To  set  aside  a  oonv^yaiioe  made  upon 
advantages  to  the  agent  or  attorney,  a  sale  to  his  attorn^  ^7  a  puty  in  em- 
the  burden  of  estabhshing  its  perfect  bariassed  dicamstanoes,  it  most  be 
fairness,  adeqaapy,  and  equity,  is  thrown  shown  that  he  has  been  oonsalted  in 
upon  the  attorney,  and  in  the  absence  regard  to  the  particular  transaction,  or 
of  such  proof,  courts  of  equity  treat  the  that  he  was  in  aposition  to  take  an  un- 
case as  one  of  constructive  fraud.  See  fair  advantage.  Jenkins  v.  Einstein,  3 
Condit  V.  Blackwell,  22  N.  J.  £q.  481,  Biss.  128.  See,  also,  Wendell  v.  Van 
and  other  cases  cited  ante,  p.  274,  note;  Rensselaer,  1  Johns.  Ch.  344. 
Jennings  v.  McConnel,  17  111.  148;  How-  The  fact  that  their  relations  woe  in- 
ell  V.  Ransom,  11  Paige,  538;  Evans  v.  timate,  and  that  the  vendor  expected 
Ellis,  5  Den.  640;  Dunn  v.  Record,  63  to  be  able  to  re-purchase  on  fiftvoraUe 
Me.  17;  Brock  v.  Barnes,  40  Barb.  521;  terms,  does  not  make  the  convqranoe  a 
6reenfield*s  Estate,  14  Penn.  St.  489;  simple  security  for  indebtedness.  Jenk- 
Hitchings  v.  Van  Brunt,  38  N.  Y.  33);  ins  v.  Einstein,  supra. 
1  Strong's  Eq.  Jur.  §  310,  note,  g  811.  (h)  6  Ves.  270. 

See,  however,  Wexylell  v.  Van*  Bens-  (t)  Ex  parte  Jamea,  8  Tes.  343, 
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expense  of  the  cestui  que  trusty  no  court  can  discnss  with  compe- 
tent sufficiency  or  safety  to  the  parties,"  The  purchase  may  be 
made  at  an  auction,  but  that  circumstance,  though  evidence  of 
fairness,  makes  no  difference  in  the  principle  {Jc). 

An  instructive  case  was  decided  in  1854  by  Lord  Chancellor 
Cranworth  and  Lord  Justice  Turner,  on  appeal  from  a  decree  of 
Vice-Chancellor  Stuart  (Z),  setting  aside,  at  the  suit  of  the  heir-at- 
law  of  the  vendor,  two  purchases  of  real  estate  by  the  defendant. 
The  defendant,  an  attorney,  was  engaged  in  the  sale  of  his  client's 
property  by  auction;  only  one  of  the  lots  was  then  sold.  In 
1848  the  first  sale  to  the  defendant  took  place,  the  second  in  1850. 
The  consideration  for  the  first  purchase  was  stated  to  be  600Z., 
that  for  the  second  208Z.  Only  2602.  was  paid,  the  residue  being 
made  up  by  two  annuities,  one  for  40Z.,  the  other  for  262.,  for  the 
vendor's  life.  These  annuities  fairly  represented  an  equivalent 
for  the  residue  of  the  consideration  according  to  the  value  of  such 
an  annuity  on  the  average  life  of  a  person  of  the  vendor's  age, 
according  to  the  government  annuity  tables.  But  the  vendor's 
life  was  not  a  good  average  life,  and  this  fact  was  either  known 
to  the  defendant  or  easily  within  his  knowledge.  As  a  matter  of 
fact  the  vendor  died  in  about  a  third  of  the  time  for  which  the 
annuities  had  been  calculated.  The  Lord  Chancellor  raised  two 
questions  for  solution:  Did  the  relation  of  attorney  and  client 
subsist  at  the. time  of  the  transaction?  Was  there  any  neglect  of 
dufy  on  the  part  of  the  defendant?  His  lordship  answered  both 
questions  in  the  affirmative.  There  was  a  manifest  neglect  of 
duty  on  the  part  of  the  defendant  in  not  endeavouring  to  get  a 
higher  annuity  for  the  vendor.  This  he  could  have  done  by  reason 
of  the  vendor's  intemperate  habits.  Lord  Justice  Turner  entered 
very  elaborately  into  an  examination  of  the  meaning  and  applica- 
tion of  the  phrase ''  attorney  in  hdc  reP  After  a  summary 
*of  the  authorities  upon  the  point  the  judgment  of  Lord  [289*] 
Eldon  in  Montesquieu  v.  Sandys  (2),  of  Sir  James  Wigram 
in  Edioards  v.  Meyrick  {jrh\  and  of  Lord  Abinger  in  Jones  v. 
7%07ruis  (ti),  the  conclusion  drawn  by  his  lordship  was  that  the 
cases  in  which  it  had  been  hitherto  held  tliat  an  attorney  might  deal 

{k)  Ibid.  848.  (m)  2  Hare,  60. 

(V)  Holman  V.  Loynes,  4L.  J.,  Ch.  209.       (n)  2  T.  ft  G.  498. 
(0  18  Yes.  313. 
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with  his  client  as  a  stranger  might  do,  were  not  cases  in  which 
the  attorney  had  been  concerned  in  any  previous  attempted  sale, 
or  in  which  any  confidence  as  to  sale  had  been  reposed  in  him 
as  attorney;  or  cases  in  which  the  attorney  had  acquired,  or  had 
had  the  means  of  acquiring,  any  peculiar  knowledge  as  to  the 
property,  the  subject  of  the  sale  to  him.  "  The  result  of  them, 
stated  favourably  to  the  defendant,  and  without  reference  to  the 
important  observations  upon  the  subject  of  influence  made  by  Sir 
James  Wigram  in  Edwards  v.  Meyrick^  cannot  be  put  higher 
tlian  this — that  an  attorney  may  deal  with  a  client  as  a  stranger 
where  the  circumstances  are  not  such  as  to  put  him  under  the 
duty  of  advising  the  client"  The  sales  were  set  aside.  It  will 
be  observed  that  the  rule  prohibiting  a  trustee  for  sale  from  pur* 
chasing  himself  is  more  stringent  than  that  regulating  the  con- 
tract of  the  attorney  with  the  client  The  former  must  divest 
himself  of  the  character  of  trustee  {p)} 

The  above  principles  have  been  applied  in  a  variety  of  cases. 
Thus,  where  a  bankrupt's  estate  was  purchased  by  the  solicitor  to 
the  commission,  the  sale  was  set  aside,  and  Lord  Eldon  refused  to 
allow  him  to  bid  upon  the  resale,  without  the  consent  of  the  per- 
sons interested,  after  full  information  given,  though  the  relation 
of  solicitor  and  client  were  at  an  end  (^).  So  where  the  peti- 
tioner to  the  fiat  prayed  for  leave  to  bid  at  the  sale  of  part  of  a 
bankrupt's  property,  without  showing  any  peculiar  circumstances, 
e,  g.y  that  the  solicitor  was  mortgagee,  the  court  refused  leave, 
though  the  assignees  did  not  oppose  the  prayer  {gi).  On  the  same 
ground,  where  a  solicitor,  tiie  party  to  a  suit,  had  the  conduct  of  a 
sale  decreed  by  the  court,  and  purchased  at  the  sale  under  a  feigned 
name,  the  sale  was  set  aside,  though  confirmed  by  an  order,  and 
the  estate  was  again  offered  for  sale  at  the  price  given  by  the  de- 
fendant   If  there  was  no  higher  bidder  the  defendant  was  to  be 

held  to  his  purchase  (r).    So,  too,  the  purchase  of  a  client's 
[290*]  equity  of  redemption  by  solicitors  was  set  ^aside,  although 

another  solicitor  had  been  called  in,  and  although  the 
defendants  had  ceased  to  act  as  solicitors  just  before  the  contract  («). 

(o)  See  per  Lord  Eldon  in  Cone  v.  (p)  Ex  parte  James,  8  Yes.  837. 

Allen,  2  Dow,  299.  (g)  Ex  parte  To¥m,  2  M.  &  Ayr.  29. 

>  See  ante,  p.  274,  note;  1  Stoiy's  Eq.  (r)  Sidney  v.  Ranger,  12  Sim.  118. 

Jur.  §  310,  note,  §  311.  (a)  Gibbs  v.  Daniel,  4  Giff.  L 
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In  this  case,  however,  the  solicitor  called  in  had  not  performed 
his  duty,  and  the  defendants  were  aware  of  the  fact.  So  a  pur- 
chase bj  a  solicitor  from  his  client  may  be  set  aside,  though  the 
purchase  is  confirmed  by  the  client's  will.  "  I  do  not  impute 
fraud  or  the  exercise  of  undue  influence  to  B.,"  said  the  Master  of 
the  Eolls,  "in  this  transaction;  but  I  rest  my  decision  on  thp 
ground  that  he  has  incautiously  involved  himself  in  a  transaction 
which  throws  on  him  the  burthen  of  proving  the  correctness  of  it, 
which  he  has  failed  in  doing  "  {f).  Upon  the  same  principles,  the 
House  of  Lords  decided  that  where  a  solicitor  purchased  the  prop- 
erty of  his  client  at  a  public  sale,  he  was  a  trustee  for  the  client, 
unless  he  could  prove  that  he  was  neither  an  agent  nor  retained 
the  relation  (u)}  In  the  same  case,  it  was  also  held  that  an  in- 
quiry into  the  value  of  the  client's  interest  was  immaterial,  and 

{i)  Woten  v.  Thorn,  22  Beav.  547.  to  be  paid  to  the  plaintiff,  purchased 

(u)  Ansiin  v.  Chambers,  6  CI.  &  F.  1.  the  same  at  a  sale  on  execution  against 

^  An  attorney  condacting  the  sale  of  his  dient,  the  plaintiff  in  the  judgment: 

real  estate  upon  an  ezecution,cannot  pur-  Held,  that  a  court  of  equity  would 

chase  the  land  for  his  own  benefit  to  the  fasten  upon  the  purchaser  a  trust  for  the 

pr^udioe  of  his  client,  for  a  less  sum  than  benefit  of  his  client    Stockton  v.  Ford, 

the  amount  of  the  claim  upon  which  it  11  How.  232. 

is  being  sold*    Leisenring  y.  Black,  5  In  Hess  v.  Yoss,  52  BL  472,  however. 

Watts,  903.  it  is  said  that  there  is  no  rule  of  law 

Where  the  attorney  of  a  party  be*  which  prohibits  an  attorney  in  a  cause 

comes  the  purchaser  at  a  forced  sale,  he  i^m  becoming  a  purchaser  at  the  mas* 

stands  m  the  shoes  of  his  client;  and  ter*s  sale  under  a  decree  therein,  even 

though  he  designed  to  purchase  for  his  of  land  belonging  to  his  client;  though 

own  benefit,  the  dient  may  claim  the  in  such  cases  his  conduct  will  be  dosely 

purdiase  for  himself.  Moore  7.  Brocken,  scrutinized,  and  if  he  has  not  acted  with 

27  IIL  23.    See,  also,  Howell  y.  Baker,  strict  fairness,  the  purchase  will  be  held 

4  Johns.  Ch.  118.  to  have  been  made  for  his  client 

But  an  atttom^  by  the  mere  act  of  If  a  party  who  has  an  undivided  in* 

pnxdiasing  property  sold  on  his  dient^s  tercet  in  a  tract  of  land  employs  an  at- 

judgmentdoes  not  thereby  make  himself  tomey  to  act  for  him  in  relation  to  his 

his  dient^s  trustee,  for  the  dient  may  de-  interest  in  a  partition  suit,  and  at  the 

dine  the  relation.    He  may  put  himself  same  time,  as  the  agent  of  another 

in  the  way  of  being  made  a  trustee  at  party  who  also  has  an  undivided  inter- 

his  dient's  election.    Downey  v.  Ger-  est,  employs  the  attorn^  to  act  for  sjidi 

raid,  3  Grant's  Gas.  64.  other  party  in  relation  to  his  interest. 

So,  where  an  attorney,  who  had  re-  the  relation  of  attorney  and  dient  does 

covered  and  had  charge  of  a  judgment  not  exist  between  the  employer  and  at- 

for  the  purpose  of  its  collection,  after  tomey  as  to  the  interest  of  the  party  for 

the  judgment  had  been  assigned  by  his  whom  the  employee  acted  as  agent 

dient  the  plaintiff  therein,  for  the  pay-  Porter  v.  Peckham,  44  Cal.  204.    See 

ment  of  his  debts,  the  remainder,  if  any,  ante,  p.  263,  note,  p.  286,  note. 
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that  the  plaintiflPB  right  to  relief  was  not  barred  merely  by  the  lapse 
of  ten  years  from  the  purchase. 

(b.)  VThere  the  elietU  makes  a  gift  to  his  adviser. 

The  principle  established  by  the  House  of  Lords  in  Middleman 
V.  Welles  (a?),  decided  in  1785,  is  substantially  that  which  prevails 
at  the  present  day.  No  gift  or  gratuity  to  a  legal  adviser,  beyond 
his  fair  professional  demand,  made  during  the  time  that  he  con- 
tinues to  conduct  or  manage  the  affairs  of  the  donor,  will,  as  a 
rule,  be  permitted  to  stand,  more  especially  if  such  gift  or  gratuity 
arises  immediately  out  of  the  subject  then  under  the  adviser's 
conduct  or  management,  and  the  donor  is  at  the  time  ignorant  of 
the  nature  and  value  of  the  property  so  given.^  The  reported 
cases  in  which  this  principle  is  either  adopted  or  referred  to  ex- 
tend as  far  back  at  least  as  1785  (y). 

In  Hunter  v.  Atkins  (s),  decided  in  1834,  a  bill  was  filed  to  set 
aside  a  deed  by  which  Admiral  Hunter,  when  upwards  of  ninety 
years  of  age,  gave  a  gift  to  the  defendant,  subject  to  a  power  of 
appointment  by  the  donor.  The  facts  of  the  case  will  not  assist 
us,  the  defendant  being  a  banker,  but  the  judgment  of  Lord 
Brougham,  0.,  is  worthy  of  careful  perusal:  "  I  take  the 
[291*]  rule  *to  be  this/'  said  his  lordship;  "there  are  certain  re- 
lations  known  to  the  law  as  attorney,  guardian,  trustee;  if 
a  person  standing  in  those  relations  to  a  client,  ward  or  cestui  que 
trust  takes  a  gift  or  makes  a  bargain,  the  proof  lies  upon  him  that 
he  has  dealt  with  the  other  party,  the  client,  ward,  etc,  exactly  as 
a  stranger  would  have  done,  taking  no  advantage  of  his  influence 
or  knowledge,  putting  the  other  party  on  his  guard,  bringing  every- 
thing  to  his  knowledge  which  he  himself  knew.*  In  short,  the 
rule,  rightly  considered,  is  that  the  person  standing  in  such  rela- 

(x)  1  Cox,  112;  4  Bro.  P.  C.  245.  confidence  of  the  dient,  and  who  deak 

>  A  grantee,  not  in  fact  alicensed  at-  with  the  client  in  a  mattar  with  which 

tomey,  bat  only  practicing  as  counsel  he  became  acquainted  as  mich  deik. 

injustices*  courts,  is  in  principle  dearly  Poillon  v.  Martin.  1  Sondf.  Ch.  569. 

within  the  rule  applicable  to  attorneys.  See,  also,  Gardner  t.  Qgden,  22  N.  T. 

Fredove  v.  Cole,  41  Barb.  818;  BufBEdow  827,  a  broker's  derk. 

V.  Buffalow,  2  Dev.  &  Bat.  Eq.  241.  (y)  Proof  ▼.  Hines,  Ca.  m  Eq.,  Talbot, 

The  same  prindple  applies  to  the  c.  115. 

managing  derk  in  a  solicitor's  office,  (z)  3  M.  &  E.  113. 

who  in  that  capadty  has  acquired  the  *See  ante,  pp.  274,  287,  notes. 
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lation  must,  before  he  can  take  a  gift,  or  even  enter  into  a  trans- 
action, place  himself  in  exactly  the  same  position  as  a  stranger 
would  have  been  in,  so  that  he  may  gain  no  advantage  whatever 
from  his  relation  to  the  other  party,  beyond  what  may  be  the 
natural  and  unavoidable  consequence  of  kindness  arising  out  of 
that  relation.  A  client,  for  example,  may  naturally  entertain  a 
kindly  feeling  towards  an  attorney  or  solicitor  by  whose  assistance 
he  has  long  benefited;  and  he  may  fairly  and  wisely  desire  to 
benefit  him  by  a  gift,  or,  without  such  an  intention  being  the  pre- 
dominating motive,  he  may  wish  to  give  him  an  advantage  of  a 
sale  or  a  lease.  !No  law  that  is  tolerable  among  civilized  men,  who 
have  the  benefits  of  civility  without  the  evils  of  excessive  refine- 
ment and  overdone  sabtlety,  can  ever  forbid  such  a  transaction, 
provided  the  client  be  of  mature  age  and  of  sound  mind,  and  there 
be  nothing  to  show  that  deception  was  practiced,  or  that  the  attor- 
ney or  solicitor  availed  himself  of  his  situation  to  withhold  any 
knowledge,  or  to  exercise  any  influence  hurtful  to  others  and 
advantageous  to  himself.''  The  same  learned  lord  summed  up  the 
authorities  (a\  and  stated  as  their  effect  that  inasmuch  as  a  solic- 
itor stands  in  the  relation  in  which  he  does  stand  to  his  client,  the 
proof  lies  upon  him  (whereas  in  the  case  of  a  stranger  it  would  lie 
on  those  who  opposed  him)  (i),  to  show  that  he  has  placed  himself 
in  the  position  of  a  stranger,  that  he  has  cut  off,  as  it  were,  Uie 
connection  which  bound  him  to  the  party  giving  or  contracting, 
and  that  nothing  had  happened  which  might  not  have  happened, 
had  no  such  connection  subsisted  (p)} 

The  above  principles  are  no  less  applicable  to  the  relation  of 
counsel  and  client  Brmm  v.  Kennedy  (d)y  1864,  was  a  suit 
*instituted  by  a  husband  and  wife  to  set  aside  a  deed  exe-  [292*] 
cuted  by  the  wife  before  this  her  second  marriage,  in  favour 
of  the  defendant  who  had  acted  as  her  counsel.  There  is  no  difS- 
culty  about  the  facts  in  the  case.  Mrs.  8.,  who  was  Involved  in 
litigation  of  an  intricate  character,  consulted  the  defendant  on  the 
subject  in  1856.    Being  impressed  with  his  views,  she  requested 

(fl)  Gibflon  V.  Jeyes,  sapra;  Wright  v.  Toker  v.  Toker,  31  Bear.  629. 

Proad,  13  Ves.  40;  Hatch  v.  Hatch,  9  (c)  Hunter  ▼.  Atkins,  3  M.  &  K,  136. 

id.  296;  Harris  v.  Tremenheere,  15  id.  'See  ante,  pp.  274,  287,  notes. 

84.  (d)  33  Beay.  133;  affimed,  4  De  G., 

(b)  YilHen  v.  Beaomont,  1  Yem.  100;  J.  &  S.  217. 
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her  solicitor  to  retain  him  as  counsel.  Tliis  was  done,  and  the 
defendant  refused  to  take  any  fees.  He  brought  the  litigation  to 
a  successful  close  by  his  exertions  and  ability,  and  the  title  of  Mrs. 
S.  to  the  matter  in  dispute  was  finally  established  in  March,  1859. 
In  the  following  May  the  deed  in  question  was  executed,  convey* 
ing  to  the  defendant  the  reversion  of  an  estate.  The  consideratioa 
mentioned  in  the  deed  was  services  as  counsel,  esteem  and  friend- 
ship. In  1861  Mrs.  S.  married  B.  The  legality  of  the  deed  was 
argued  before  Sir  J.  Eomilly,  M.  R.  In  support  of  the  deed 
it  was  urged  (1)  that  the  deed  was  well  understood  by  the  plaint- 
iff, and  obtained  by  no  undue  influence;  (2)  that  it  was  founded 
on  a  contract  in  which  the  plaintiff  agreed  to  give  him  20,0002. 
for  his  services;  and  (3)  that  it  was  only  a  due  and  just  return  and 
remuneration  for  the  services  he  had  rendered  her.  Upon  the 
first  point  the  Master  of  the  Bolls  decided  that  there  had  been 
undue  influence.  From  the  defendant's  answer,  it  appears  tliat 
he  asked  the  plaintiff  if  she  considered  herself  indebted  to  him  in 
the  20,000^.,  which  she  had  so  often  referred  to.  She  replied, 
"  Certainly."  He  then  wished  for  some  security,  and  she  told  him 
she  had  left  him  by  will  the  whole  estate  charged  with  10,0002. 
The  defendant  told  her  that  a  will  was  no  security,  and  suggested 
that  she  should  convey  to  him  by  deed  what  she  meant  to  give  by 
will.  She  agreed,  and  wished  the  deed  to  be  a  deed  of  gift,  reserv* 
ing  to  herself  a  power  of  sale  conditioned  upon  her  giving  the 
defendant  the  money.  The  defendant  next  day  drew  a  draft  of 
the  proposed  deed,  and  left  it  with  her.  Some  alterations  were 
made,  but  she  would  not  ask  her  own  solicitor  to  attest  the  deed, 
tliough  the  defendant  wished  it.  The  deed,  however,  was  fully 
explained  to  her  by  a  solicitor  named  by  herself.  "  But  this  ia 
not  sufficient  to  support  the  transaction,"  said  his  Honour.  ^^  A 
father  may  obtain  from  his  child  the  grant  of  her  whole  estate, 
the  child  may  perfectly  undei*stand  what  she  is  about,  but  this 

will  not  enable  the  father  to  hold  the  property,  and  turn 
[293*]  his  son  or  his  daughter  penniless  on  the  *world.    The 

influence  so  possessed,  and  however  acquired,  must  not  be 
exercised  for  the  benefit  of  the  person  possessing  it."  Bnt  more 
than  this,  no  one  had  explained  to  the  plaintiff  the  full  effect  of 
the  deed.  !No  one  had  considered  that  she  could  not  during  her 
life,  supposing  the  deed  to  be  valid,  enjoy  the  estate  as  she  had 
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hitherto  done,  with  the  same  power  of  granting  leases,  cutting 
trees,  opening  mines  and  quarries,  pulling  down  cottages,  and  the 
like.  The  defendant,  during  the  progress  of  the  case,  suggested 
that  the  deed  might  be  reformed  for  the  purpose,  but  permissioa 
was  refused,  because,  as  pointed  out  bj  the  learned  judge,  the 
court  cannot  compel  the  grantor  to  alter  the  grant;  and  if  the 
grantor  contests  it,  the  deed  must  stand  or  fall  in  its  actual  con- 
dition without  alterations.  The  second  contention  was  disposed 
of  by  Kennedy  v.  Broun  («),  where  it  was  held  that  such  prom- 
ises, if  established,  constitute  no  obligation  on  which  an  action 
could  be  maintained;  h  fortiori,  then,  the  third  contention  could 
not  avail  the  defendant  The  defendant  relied  also  upon  the  fact 
that  no  fiduciary  relations  existed  at  the  time  when  the  deed  was 
executed.  To  this  Sir  J.  Eomilly  replied  that  the  court  "  did  not 
proceed  on  the  mere  technicality  of  the  existence  of  such  a  rela- 
tion at  that  moment,  if  the  fact  were  so,  but  upon  the  proof  of  the 
degree  of  influence  existing  at  the  time."  *  The  decision  was  up- 
held by  the  Lords  Justices.  **  The  decree  appealed  from,"  said 
Lord  Justice  Turner,  "  is  in  such  entire  conformity  with  the  prin- 
ce) 13  C.  B.,  N.  S.  677.  any  outstanding  title,  bat  snch  pmdiase 
'  1  Stoi7*8  Eq.  Jur.  §  329  a.  will  inure  to  the  benefit  of  the  dient  or 
ContractB  made  after  the  attorney's  his  vendee.  Henry  v.  Raiman,  25  Penn. 
services  are  completed,  are  not  liable  St.  354.  See,  also,  Brovrn  v.  Bulkley, 
to  olgection  on  account  of  the  pre-  14  N.  J.  Eq.  451;  Hockenbuiy  v.  Car- 
vious  lelationship  of  the  parties.  Bib  lisle,  5  W.  &  S.  318. 
▼.  Smith,  1  Dana,  680.  See,  however.  See,  however,  Dobbins  v.  Stevens,  17 
1  Story's  £q.  Jur.  g  329  a,  and  cases  S.  &  R.  13,  where  it  was  held  that  a 
ciied.  counsel  who  had  been  consulted  con- 
Bnt  where  the  relation  of  confidence  ceming  the  title  to  lands  about  to  be 
18  in  regazd  to  the  title  to  lands,  the  ob-  sold  under  an  execution,  and  who  stated 
ligation  of  fidelity  upon  the  counsel  correctly  that  it  was  subject  to  liens,  by 
loIlowB  such  title  into  whosesoever  hands  which  purchasers  were  deterred  from 
it  may  go,  and  good  &uth  and  public  bidding,  was  not  thereby  precluded  from 
policy  require  that  snch  obligation  should  becoming  a  purchaser  himself.  Also 
never  be  violated.  An  attorney,  there*  Devinney  v.  Norris,  8  W.  &  S.  314, 
fore,  who  has  been  employed  profes-  where  it  was  held  that  the  employment 
sioaally  to  sustain  a  tiUe  to  land  can-  of  an  attorney  to  prevent  the  condem- 
not  either  before  or  after  the  cause  is  nation  of  land  upon  an  execution,  did 
ended,  or  during  the  continuance  or  not  create  such  a  relation  between  him 
after  the  termination  of  the  relation  of  and  his  client  as  to  preclude  him  from 
ooonflel  and  dient,  while  the  client  holds  becoming  a  purchaser  of  the  estate  when 
or  alter  he  baa  conveyed  his  interest,  sold  by  the  sheriff. 
puxchase  for  himself  the  opposing  or       See  ante,  p.  263»  note. 
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ciples  and  decisions  of  the  court  that  its  yaliditjr  cannot^  in  mj 
opinion,  be  doubted  ^  (/*). 

The  principle  upon  which  the  decisions  in  these  cases  rests  has 
never  been  contested  successfully.  Hence,  where  a  solicitor  made 
an  absolute  conveyance  by  deed  to  himself  of  1,000Z.  from  the 
plaintiff's  wife,  who,  by  virtue  of  her  marriage  articles,  had  a 
power  to  charge  certain  premises  with  1,0002.,  the  consideration 
expressed  in  the  deed  being  services  done  and  favours  shown,  Lord 
Hardwicke,  on  all  the  circumstances  of  the  case,  decreed  the  deed 
should  stand  only  as  a  security  for  such  sum  as  was  justly  due  to 
the  defendant  (g).  ^^  If  an  attorney,  pendente  lUe^  prevails  upoa 
a  client,"  argued  his  lordship,  *'  to  agree  to  an  exorbitant  reward, 
the  court  will  either  set  it  aside  entirely,  or  reduce  it  to 
[294*]  the  standard  of  those  fees  to  which  he  is  properly  ♦enti- 
tled "  ^  (A).  So,  where  an  attorney  took  securities  from  his 
client  during  tlie  continuance  of  the  relation,  partly  for  a  gift  and 

(/)  4  De  G.,  J.  &  S.  223.  stromeiit  was  folly  nndeniood  hj  the 

{g)  Saandenon  v.  Glass,  2  Atk.  296.  peraon  ezecotiiuc  it»  and  was  made  la 

'  A  court  of  equity  wiU  not  enforce  in  pnrsaanoe  of,  and  in  aoooidanoe  with,  a 

favor  of  a  solicitor,   a  secoriiy  taken  weU  considered,  definite  and  settled  por- 

from  his  client  pending  a  suit,  for  any-  pose.    Brock  v.  Barnes,  40  Baib.  521. 

thing  beyond  the  sum  actually  due  the  See,  also,  Nesbit  v.  Ijockman,  34  N.  Y. 

BoUdtor.    Mott  V.  Harrington,  12  Yt.  167. 

199.    See,  also,  Phillips  v.  Overton,  4  A  provision  in  a  volnntazy  deed  in 
Hayw.  291;  Downing  v.  Major,  2  Dana,  favor  of  the  counsel  who  drew  or  ad* 
228;  Geeenfield's  Estate,  14  Penn.  St.  yised  it,  for  his  services  to  be  perfomed 
489;  Lecett  v.  Sallee,  3Port  115;  Rose  as  a  trustee  under  it,  with  the  further 
V.  Mynatt,  7  Yerg.  30.  provision  that  the  said  trustee  might 
Where  a  security  is  taken  by  the  so-  resign  the  trust  to  the  other  trustees 
lidtor  from  his  client,  as  a  compensation  without  forfeiting  his  compensation,  ia 
for  his  services,  the  presumption  is  that  yoid,  at  least  unless  it  be  proved  thai 
the  transaction  is  unftur,  and  the  onus  the  grantor  knew  of  the  particular  pro- 
of proving  its  fairness  is  upon  the  so-  visions  and  without  influenoe&om  those 
licitor.    Brown  v.  Bulkley,  14  N.  J.  Eq.  interested,  assented  to  them.  If  a  doubt 
451.  exists  in  this  respect^  the  provisioii  lor 
But  such  security  will  not  be  set  compeosatioa  is  invalid,  and  the  pro- 
aside  as  void,  but  wiU  be  suffered  to  vision  in  favor  of  the  other  truateea  who 
stand  as  security  for  the  amount  justly  acted  in  the  arrangement  of  the  matter, 
due  upon  it.    Brown  v.  Bulkley,  supra,  through  the  oounsd,  or  in  connectkn 
If  it  be  claimed  that  the  instrument  with  him,  is  also  invalid.    The  tniatoes 
was  intended  to  provide  a  remunera-  may,  however,  be  decreed  oomp^iaatioii 
tion  for  past  services,  then  the  services  by  the   proper  tribunaL    GreenMd't 
must  be  proved;  that  there  existed  at  Estate»  14  Penn.  St.  489. 
the  time  of  giving  it  at  least  a  just  and  (h)  2  Atk.  297. 
moral  obligation  to  pay;  that  the  in- 
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partly  for  the  balances  of  acconnts  settled,  costs  and  business  done, 
as  well  as  for  the  price  of  a  horse,  Lord  Loughboroagh  ordered 
the  accounts  to  be  again  opened,  and  declared  the  voluntary  con- 
veyance void  (i).  Again,  whei*e,  in  consideration  that  a  solicitor 
would  not  call  for  immediate  payment  of  the  several  bills  of  costs 
due  from  certain  clients,  one  of  them  agreed  to  pay  the  several 
bills  as  they  were  then  made  out,  though  one  had  not  been  deliv- 
ered, the  agreement  was  declared  void  {j),  Kevertheless,  the 
court  does  not  approve  of  clients  entering  into  transactions  with 
their  solicitors,  whereby  they  obtain  from  him  present  relief,  and, 
at  the  same  time,  indulge  the  expectation  that  the  court  will  after- 
wards, at  their  instance,  annul  the  whole  transaction  on  the  ground 
of  the  relations  subsisting  between  them  {k).  Upon  the  same 
principle,  where  a  client  told  his  solicitor  to  retain  a  sum  of  3002. 
out  of  moneys  coming  to  the  client,  the  court,  on  a  bill  of  the 
client,  decreed  a  general  account,  with  a  direction  that  the  defend- 
ants were  not  to  be  allowed  the  3002.,  and  ordered  the  defendants 
to  pay  the  costs  of  the  suit,  there  being  no  evidence  of  circum- 
stances to  remove  the  pressure  which  the  court  always  presumes 
where  a  fiduciary  relation  is  proved  to  exist  (Z). 

The  rules  with  regard  to  gifts  are  more  stringent  than  those 
with  regard  to  purchases.^  The  rules  against  gifts,  it  has  been 
said,  are  absolute;  the  rules  against  purchases  are  modified  (m). 
Parol  evidence  is  admissible  to  prove  that  no  consideration  passed 
between  solicitor  and  client,  although  a  consideration  appears  on 
the  face  of  the  conveyance  (n).  Whenever  a  case  comes  before 
the  courts  it  must  stand  upon  its  own  circumstances,  and  the  court 
will  try  the  application  of  the  principles  (o).* 

(t)  Newman  v.  Paine,  2  Yes.  Jon.  man  r.  Loynes,  18  Jar.  543;  and  see  per 

ld9.  Lord  Thnilow,  in  Welles  r.  Middleton, 

(j)  Gaidner  y.  Ennor,  85  Beav.  549.  1  Cox,  112;  per  Lord  Eldon,  in  Hatch 

(k)  Per  Sir  J.  Bomilly,  ibid.  p.  558.  ▼.  Hatch,  9  Yes.  296;  and  per  Lord 

(/)  O^Brien  v.  Lewis,  4  Giff.  221;  82  Erskine,  in  Morse  v.  Boyal,  cited  8 

L.  J.,  Ch.  569.  Drew.  315. 

1  In  6reenfield*8  Estate,  14  Penn.  St  (it)  Tompson  v.  Judge,  8  Diew.  806. 

489,  506,  Bell,  J.,  observed  that  where  (o)  Onnond  y.  Hatchinson,  18  Yes. 

the  question  agitated  is  of  a  gift,  the  47,  per  Lord  Erskine. 

role  would  seem  to  be  more  stringent  '  The  rule  prohibiting  an  attorn^ 

than  where  the  advantage  flows  from  a  from  obtuning  any    advantage  in  a 

ooDtraot  or  mutual  arrangement.  transaction  with  his  client,  must  prevail, 

(m)  Per  Lord  Justice  Turner,  in  Hoi-  and  the  attorney  most  reoonvey  Uuxd 
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(c.)    In  respect  to  rendering  serviea. 

The  principle  of  the  cases  to  which  we  are  now  about  to  refer  is 
obvionslj  a  dednction  from  the  general  principle  which 
[295*]  ^regulates  the  dealings  of  persons  in  fiduciary  positions  with 
their  beneficiaries.  The  principle  is,  that  wherever  a  pro- 
fessional man  is  called  in  to  give  his  services  to  a  client,  whether 
to  prepare  a  deed  or  will,  the  law  imputes  to  him  a  knowledge  of 
all  the  legal  consequences  likelj  to  result,  and  requires  that  he 
should  distinctly  and  clearly  point  out  to  his  clients  all  those 
consequences  from  whence  a  benefit  may  arise  to  himself  from  the 
instrument  so  prepared;  and  if  he  fails  to  do  so,  he  will  not  be 
allowed  to  retain  the  benefit 

In  Watt  V.  Grove  (p\  decided  in  1805,  Lord  Sedesdale,  C,  said 
that  when  a  deed  is  prepared  by  the  person  who  seeks  the  benefit 
of  it  without  the  intervention  of  any  other  person,  that  circum- 
stance alone  raises  a  suspicion  of  fraud;  hence  'instruments  ob- 
tained by  attorneys  from  their  own  clients  are  always  viewed  with 
extraordinary  jealousy  "  {q). 

In  BuUcley  v.  Wilford  (r),  decided  in  1834,  the  House  of  Lords 
entered  fully  into  the  question.  A  testator  being  owner  of  two 
estates,  bequeathed  them  by  will  to  his  wife  and  her  heirs.  The 
appellant,  a  solicitor,  was  the  testator's  heir  presumptive.  Before 
making  his  will  the  testator  had  contracted  to  sell  a  part  of  his 
real  property  to  the  Commissioners  of  the  Boyal  Hospital  at 
Chelsea.  Owing,  however,  to  some  complications  in  the  title,  it 
was  agreed  that  the  testator  should  levy  a  fine  of  the  land  con- 
tracted to  be  sold,  with  a  view  to  the  completion  of  the  contract. 
The  appellant  had  been  the  respondent's  regular  attorney  for  some 
years.  He  was  now  employed  to  complete  the  sale,  and  induced 
the  respondent  to  levy  a  fine  upon  the  whole  of  hiK  real  property. 
This  was  equivalent  to  a  revocation  of  the  will,  of  whose  existence 
he  was  probably  aware.    The  respondent  did  not  know  that  a  fine 

conveyed  to  him  by  his  dient  without  Cole,  41  Barb.  318;  Ford  v.  Qarrington, 

consideration,  or  for  a  grossly  inade-  16  N.  Y.  285. 

qaate  consideration,  upon  repayment  of  (p)  2  Sch.  &  Lef.  491. 

such  consideration,  notwithstanding  the  [q)  See  per  Lord  Chancellor  Hart, 

conveyance  was  made  to  defraud  cred-  Segrave  ▼.  Eirwan,  Beat.  157. 

itors  of  the  client  and  upon  parol  agree-  (r)  2  C.  &  F.  102. 

ment  for  its  reconveyance.    Freelove  v. 
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bad  this  oonseqnence,  nor  did  the  attorney  explain  to  him  this  cir- 
cumstance.   The  testator  died  withoat  declaring  the  uses  of  the 
fine,  and  without  republishing  his  will.    The  attorney,  after  the 
testator's  death,  claimed  the  estate  as  the  heir-at-law,  and  brought 
action  of  ejectment  to  recover  possession.    Upon  a  bill  for  relief 
being  tiled  in  chancery  by  the  widow,  an  issue  was  directed.    The 
jury  found  that  the  attorney  fraudulently  omitted  to  tell  the  ven- 
dor what  effect  the  fine  would  have  upon  a  devise  of  the 
property  comprised  in  it    *The  Court  of  Chancery  then  [296*] 
decreed  him  to  be  a  trustee  for  the  devisee.    The  House 
of  Lords  affirmed  the  decree.    Sir  E.  Sugden,  one  of  the  counsel 
for  the  respondent,  contended  that  the  authorities  went  only  to 
the  length  that  if  a  testator  was  prepared  to  do  a  thing  which  he 
had  power  to  do,  and  the  person  who  would  take  his  property  if 
he  omitted  to  do  the  act,  dissuaded  the  testator  from  taking  any 
trouble,  and  engaged  to  take  care  of  the  property,  he  would  be 
compelled  to  do  what  the  testator  would  himself  have  done.    The 
same  learned  counsel  urged  that  this  was  the  first  case  in  which  a 
man's  legal  right  had  been  taken  away  from  him,  not  upon  any- 
thing he  had  done  —  the  jury  found  he  had  done  nothing  improp- 
erly—  not  upon  anything  he  had  said;  not  upon  any  misrepre- 
sentation; not  upon  any  concealment,  for  nothing  was  songht  to 
be  known;  but  upon  an  omission  to  make  a  declaration.    It  was 
apparent  before  the  judgment  of  the  House  of  Lords  was  delivered 
that  Lord  Eldon  maintained  the  doctrine  that  an  attorney  should 
not  have  the  benefit  of  anything,  where  he  derives  that  benefit 
from  ignorance  of  that  which  he  ought  to  know.    This  view  would 
probably  have  made  his  lordship  refuse  to  direct  an  issue  had  he 
sat  at   the  original  hearing.    Keither  Lord  Brougham,  C,  nor 
Lord  Lyndhurst  took  any  part  in  deciding  this  case,  as  they  had 
both  been  engaged  in  the  action  of  ejectment    The  Earl  of  Eldon 
and  Lord  Wynford  were  quite  at  one  upon  the  principles  applica- 
ble.    "  I  have  taken  great  pains,"  said  Lord  Eldon,  "  to  look  into 
this  subject,  and  I  do  profess  myself,  if  I  had  heard  the  cause  in 
the  year  1823,  it  would  have  been  utterly  impossible  for  me  to 
direct  an  issue  to  a  court  of  law  consistently  with  my  habit,  if 
possible,  to  save  parties  the  expense  of  trials  of  issues,  if  the  case 
afforded  a  clear  ground  of  equity  between  the  parties;  and  in  this 
case  I  think  such  clear  ground  was  afforded.  I  should  have  thought 
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it  my  dntj,  upon  the  principle  which  I  am  now  about  to  state,  at 
once  to  have  said, '  Whether  yon  meant  f rand,  whether  you  knew 
that  you  were  the  heir-at-law  of  the  testator  or  not,  you,  who  have 
been  wanting  in  what  I  conceive  to  be  the  duty  of  an  attorney, 
if  it  happens  that  you  get  an  advantage  by  that  neglect,  you  shall 
not  hold  that  advantage,  but  you  shall  be  a  trustee  of  the  property 
for  the  benefit  of  that  person  who  would  have  remained  entitled 

to  it  if  you  had  known  what  you  ought  as  an  attorney  to 
[297*]  have  known:  and  not  knowing  it,  because  *you  ought  to 

have  known  it,  you  shall  not  take  advantage  of  your  own 
ignorance' "  {a).  This  view  proceeds  from  a  consideration  of  the 
dangers  which  would  otherwise  arise  to  the  interests  of  mankind 
if  advisers  were  allowed  to  take  advantage  of  their  own  ignorance. 
The  same  principle  was  stated  by  Lord  Hardwicke  {t)  and  Lord 
Chancellor  Hart  {u).  Attorneys  then  must  not  only  give  all  the 
information  they  ought  to  give;  but  they  shall  not  plead  igno- 
rance of  what  they  ought  to  know. 

In  Billage  v.  Southee  (t>),  decided  in  1852,  when  relief  was 
granted  to  a  patient  from  whom  a  medical  man  had  taken  a  prom- 
issory note  for  an  amount  beyond  what  was  due  to  him,  and  upon 
the  most  extraordinary  charges,  and  at  a  time  when  the  patient's 
position  in  life  was  about  to  be  changed,  Turner,  V.-O.,  said:  "  I 
am  of  opinion  a  court  of  equity  will  not  permit  this.  !No  part  of 
the  jurisdiction  of  the  court  is  more  useful  than  that  which  it 
exercises  in  watching  and  controlling  transactions  between  persons 
standing  in  a  relation  of  confidence  to  each  other,  and,  in  my 
opinion,  this  part  of  the  jurisdiction  of  the  court  cannot  be  too 
freely  applied,  either  as  to  the  persons  between  whom  or  the  cir- 
cumstances in  which  it  is  applied.  The  jurisdiction  is  founded 
on  the  principle  of  correcting  abuses  of  confidence,  and  I  shall 
have  no  hesitation  in  saying  it  ought  to  be  applied,  whatever  may 
be  the  nature  of  the  confidence  reposed,  or  the  relation  to  the  par- 
ties between  whom  it  has  subsisted.  I  take  the  principle  to  be 
one  of  universal  application,  and  the  cases  in  which  the  jurisdic- 
tion h!is  been  exercised  —  those  of  trustee  and  cestui  que  trtut^ 
guardian  and  ward,  attorney  and  client,  surgeon  and  patient^ — to 

(8)  2  G.  ft  F.  177.  (f)  9  Ha.  534. 

\t)  See  Bamesley  v.  Powell,  1  Yes.       >  See  Cadwallader  v.  Weat,  48  Mo. 

284.  483;  Crispelly.  Daboi8,4  6aib.;»3;  1 

(«)  Segrave  v.  Eirwan,  nq^Krn.  ^..     Stoiy'B  Eq.  Jar.  S  314. 
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be  merely  instances  of  the  application  of  the  principle  •  •  •  and 
when  a  gift  is  set  up  between  parties  standing  in  a  fiduciary  rela- 
tion, the  on/a%  of  establishing  it  bj  proof  rests  upon  the  party  who 
has  received  the  gift" 

But  in  Pratt  v.  Barker  (x)j  decided  in  1828,  lord  Lyndhnrst 
refused  to  set  aside  a  voluntary  deed,  executed  by  an  old  and  in- 
firm man  in  favour  of  the  surgeon  who  attended  him,  and  who 
had  occasionally  been  consulted  by  him  respecting  his  property. 
In  this  case,  however,  it  was  proved  (1)  that  there  was  no  undue 
influence,  the  execution  of  the  deed  and  transfer  of  property  being 
the  voluntary  acts  of  the  grantor;  (2)  that  the  grantor 
^was  acquainted  with  the  nature  and  efifectof  what  he  did;  [298*] 
(3)  that  there  had  been  in  the  afEair  the  intervention  of  a 
disinterested  third  person. 

Where  any  relation  exists  by  means  of  which  a  person  is  able 
to  exercise  a  dominion  over  another,  the  court  will  annul  a  trans- 
action nnder  which  a  person  possessing  that  power  takes  a  benefit, 
unless  he  can  show  that  the  transaction  was  a  righteous  one  (y). 
But  it  has  been  held  that  this  proof  is  given  if  it  be  shown  that 
the  donor  knew  and  understood  what  it  was  that  he  was  doing  in 
making  the  gift  {z).  ^^  In  such  cases,"  said  Lord  Eldon,  <^  the  ques* 
tion  is  not  whether  the  donor  knew  what  he  was  doing,  but  how 
the  intention  was  produced  "  (a). '  To  the  same  eiSect  are  Walker 
T.  Smith  (J);  Billage  v.  SoutJiee  (c).  The  authorities  are  not  at 
one  upon  the  question  whether  a  gift  made  by  a  client  to  his  legal 
adviser  is  absolutely  void  ((2),  if  made  during  the  continuance  of 
the  relation.  In  one  of  the  latest  cases — Woodward  v.  Huwr- 
page  («),  decided  in  1861  —  Stuart,  V.-O.,  expressed  an  opinion 
that,  although  the  principle  of  influence  vitiated  the  gift,  yet  the 
presumption  might  be  rebutted  by  circumstances  short  of  the  total 
dissolution  of  the  relation  of  solicitor  and  client. 

(x)  4  Boas.  507.  (c)9Ha.584. 

(y)  Cooke  v.  Lamotte,  15  Beav.  234  (<2)  See  per  EinderBle^,   Y.-C,  in 

{z)  Hoghton  V.  Hoghton,  15  Beav.  Tompeon  v.  Judge,  8  Drew.  814|  and 

278.  cases  there  dted. 

(a)  Hnguenin  v.  Basely,  U  Yes.  278.  (e)  8  Giff.  837. 
(5)  29  Beav.  894. 
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Sect.  1.  —  On  Contrdcts* 

Hayikg  considered  the  liability  upon  deeds,  bills  of  exchange, 
promissory  notes,  bought  and  sold  notes  and  charter-parties,  which 
may  attach  to  an  agent  {a\  there  remain  for  consideration 
^several  other  questions.  These  questions  will  now  be  treated  [300*] 
in  order. 

(a.)  Where  Agent  contracts  vnt/umt  Authariiy} 

When  an  agent  assumes  to  act  as  agent  without  authority  the 
following  cases  may  arise: 

He  may  after  the  determination  of  his  authority  act  upon  a 
belief  that  his  authority  is  still  in  force. 

1.  Acting  upon  such  belief  he  may  omit  to  give  to  the  other 

contracting  party  such  information  as  would  enable  that 
other  equally  with  himself  to  judge  as  to  the  authority 
under  which  he  proposed  to  act 

2.  Acting  upon  such  a  belief  he  may  give  to  the  other  contract- 

ing party  all  such  information. 

The  agent  may  be  aware  that  he  has  no  authority  at  the  time  of 
entering  into  the  contract,  or  he  may  act  upon  a  hand  fide  belief 
that  he  has  authority  where  none  has  in  fact  been  conferred,  such 
want  of  authority  not  being  known  to  the  person  with  whom  he 
contracts. 

Tlie  leading  case  upon  the  first  point  is  that  of  Smout  v. 
IVbery  (&),  decided  in  the  year  1842.  This  was  an  action  for  goods 
supplied  to  a  married  woman  by  the  plaintiff,  who  had  been  in 
tlie  habit  of  supplying  the  defendant's  husband,  and  who  contin- 
ued to  supply  the  wife  after  her  husband  went  abroad,  where  he 
died.  The  question  for  the  court  to  determine  was,  whether  the 
wife  was  liable  for  the  goods  supplied  from  the  date  of  her  hus- 
band's death  until  the  arrival  of  the  news  of  the  death.    A  verdict 

(d)  See  Book  II.,  Part  II.  the  cases  cited  post,  p.  802,  note. 

1  An  a^^ent  who  makes  a  contract  not  In  order,  however,  to  make  the  agent 

binding  upon  his  principal  by  reason  of  Hable,  the  nnoathorized  contract  most 

the  &ct  that  it  was  nnauthorized,  is  tia-  be  one  that  oonld  be  enforced  against 

ble  in  damages  to  the  person  dealing  the  principal  if  authorized.    Baltzen  v. 

with  him  upon  the  faith  that  he  pos-  Nicolay,  supra;  Dung  v.  Porker,  52  N. 

vessed  the   authority  assumed.      SSee  Y.  494. 

Baltzen  v.  Nicolay,  53  N.  Y.  467,  and  (5)  10  M.  &  W.  1. 
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having  been  given  for  the  plaintiff,  a  role  was  obtained  to  show 
canse  why  the  verdict  shonld  not  be  set  aside  and  a  new  trial  had, 
on  the  ground  that  the  defendant  was  not  liable  for  the  meat  snp- 
plied  after  but  before  she  had  anj  knowledge  of  her  husband^s 
death.  It  had  been  previously  decided  that  a  principal's  executor 
is  not  liable  under  the  circumstances.^  The  court,  having  taken 
time  to  consider  its  judgment,  which  was  delivered  by  Baron 
Alderson,  held  that  the  wife  was  not  liable,  on  the  ground  ^  that 
there  must  be  some  wrong  or  omission  of  right  on  the  part  of  the 
agent,  in  order  to  make  him  personally  liable  on  a  contract  made 
in  the  name  of  his  principal."' 
^  There  is  no  doubt,"  said  the  learned  Baron,  ^  that  in  a  case  of 

a  fraudulent    misrepresentation   of  his  authority,    with 
[301*]  an  ^intention  to  deceive,  the  agent  would  be  personally 

responsible.  But,  independently  of  this,  which  is  per- 
fectly free  from  doubt,  there  seems  to  be  still  two  other  classes  of 
cases,  in  which  an  agent  who  without  actual  authority  makes  a 
contract  in  the  name  of  his  principal,  is  personally  liable,  even 
where  no  proof  of  such  fraudulent  intention  can  be  given.  First, 
when  he  has  no  authority,  and  knows  it,  but,  nevertheless,  makes 
the  contract  as  having  such  authority.  In  that  case,  on  the  plain- 
est principles  of  justice,  he  is  liabla  For  he  induces  the  other 
party  to  enter  into  the  contract  on  what  amounts  to  a  misrepre* 
sentation  of  a  &ct  peculiarly  within  his  own  knowledge;  and  it 
is  but  just  that  he  who  does  so  should  be  considered  as  holding 
himself  out  as  one  having  competent  authority  to  contract,  and 
as  guaranteeing  the  consequences  arising  from  any  want  of  such 
authority.  But  there  is  a  third  class,  in  which  the  courts  have 
held,  that  when  a  party  making  the  contract  hand  fde  believea 
that  such  authority  is  vested  in  him,  but  has  no  such  authority, 
he  is  still  personally  liable.  In  these  cases,  it  is  true,  the  agent 
is  not  actuated  by  any  fraudulent  motives,  nor  has  he  made  any 
statements  which  he  knows  to  be  untrue.  But  still  his  liability 
depends  on  the  same  principles  as  before.  It  is  a  wrong,  differ- 
ing only  in  degree,  but  not  in  its  essence,  from  the  former  case, 

>  As  to  revocation  of  anthority  \s^  the  Mr.  Parsons  in  his  work  on  oontecb. 

death  of  the  principal,  see  ante,  p.  87,  1  Pars.  Gont.  (6th  ed.)  *67,  note  o.  See, 

and  note.  however,  Stoiy  on  Agency,  §  264,  note. 

*The  law  of  tibia  case  is  doubted  by 
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to  state  as  true  what  the  individual  making  such  statement  does 
not  know  to  be  tnie,  even  though  he  does  not  know  it  to  be  false, 
but  believes  wilihout  sufficient  grounds  that  the  statement  will 
turn  out  to  be  correct.  And  if  that  wrong  produces  injury  to  a 
third  person  who  is  wholly  ignorant  of  the  grounds  on  which  such 
belief  of  the  supposed  agent  is  founded,  and  who  has  relied  on 
the  correctness  of  his  assertion,  it  is  equally  just  that  he  who 
makes  such  assertion  should  be  personally  liable  for  its  conse- 
quences." 

The  same  judge,  in  continuation,  remarked  that  on  examina- 
tion of  the  authorities  the  court  was  satisfied  that  all  the  cases  in 
which  the  agent  has  been  held  personally  responsible  will  be 
found  to  arrange  themselves  under  one  or  other  of  tliese  three 
classes.     The  present   case   was  distinguished  from  all  these 
authorities.    Here  the  agent  had  in  &ct  full  authority  originally 
to  contract,  and  did  contract,  in  the  name  of  the  principal.   There 
is  no  ground  for  saying  that  in  representing  her  audiority  she  did 
any  wrong  whatever.    There  was  no  mala  fides  on  her  part — no 
want  of  due  diligence  in  acquiring  knowledge  of   the 
^revocation,  no  omission  to  state  any  act  within  her  knowl-  [302*] 
edge  relating  to  it,  and  the  revocation  itself  was  by  the 
grace  of  God.    ^^The  continuance  of  the  life  of  the  principal 
was,  under  the  circumstances,"  said  the  same  judge,  ^^a  fact 
equally  within  the  knowledge  of  both  contracting  parties.    If, 
then,  the  true  principle  derivable  from  the  case  is  that  there  must 
be  some  wrong  or  omission  of  right  on  the  part  of  the  agent  in 
order  to  make  him  personally  liable  on  a  contract  made  in  the 
name  of  his  principsJ,  it  will  follow  that  the  agent  is  not  respon- 
sible in  such  a  case  as  the  present."    And  to  this  conclusion  the 
court  came.    Some  light  is  thrown  upon  the  latter  remarks  by  an 
observation  made  by  the  same  learned  judge  in  the  course  of  the 
argument:    '^The  question  is  this,  whether  where  an  agent  con- 
tracts in  the  name  of  a  principal,  and  it  turns  out  afterwards 
that  there  is  no  principal,  and  there  is  no  fraud  in  the  case,  the 
agent  is  liable  as  the  principal."    The  judgment  of  the  court  was 
also  supported  by  a  reference  to  the  oixlinary  case  at  common  law 
of  a  wife  who  makes  a  contract  in  the  lifetime  of  her  husband  with- 
out authority.    This  case  was  referred  to  in  argunient  in  a  subse- 


406  BIGHTS,   ETC.,  ABISIKa  0T7T  OF  THE  OOKTBAGT.      [dOOK  m. 

qnent  case  {c\  when  Chief  Justice  Jervis  remarked,  that  there 
was  no  representation  at  all  by  the  defendant  (Ilbery),  and  that 
the  plaintiff  was  misled  bj  circumstances  equally  without  the 
knowledge  and  beyond  the  control  of  both  parties. 

From  the  above  judgment  it  is  clear  that  the  court  considered 
that  all  cases  in  which  an  agent  has  been  rendered  liable  for  mis- 
representation of  authority,  viz.,  assuming  to  act  as  agent  without 
authority,  may  be  reduced  to  some  one  or  other  of  the  three 
classes  following: 

1.  Where  the  agent  has  made  a  fraudulent  misrepresentation.  "* 

2.  Where  he  has  no  authority,  and  knows  it,  but  neverthdess 

makes  the  contract  as  having  such  authority. 

8.  Where,  acting  as  agent  under  a  b&ndflde  belief  that  he  has 

authority,  he  omits  to  give  to  the  other  contracting  party 

^  such  information  as  would  enable  that  other  equally  with 

himself  to  judge  as  to  the  authority  under  which  he  pro* 

posed  to  act 

Secondly,  the  fact  that  a  person  assumes  to  act  as  agent  owing 

to  an  honest  mistake,  is  not  any  ground  to  free  him  from  liability.^ 

The  test,  in  the  opinion  of  the  court,  whether  a  person  whose 

{c)  Randall  v.  Trimen,  18  C.  B.  786.  408;  McCordy  v.  BogeiB,  21  Wis.  197, 

^Mr.  Bigelow,  in  his  collection  of  202. 

Leading  Gases  onTorts^says  tiiat«*it  In  Balton  v.  Nicolaj,  53  N.  T.  467, 

is  settled  law  that  if  a  peison  honestly  the  better  opinion  is  said  to  be  that  the 

assume  to  act  for  another  in  respect  of  ground  of  liability  rests  apon  an  implied 

a  matter  over  which  he  has  no  aathoriiy,  waxraniy  of  authority.    See,  however, 

he  renders  himself  liable  to  an  action;  Noyes  v.  Loring,  55  Me.  406. 

tiie  action  being  sometimes  said  to  be  For  a  general  discussion  of  the  doo- 

for  the  breach  of  an  implied  warranty  trine  of  deceit,  see  Bigelow^s  Lead, 

of  authority,  and  in  others  for  a  false  Cases  on  Torts,  pp.  1-72,  and  especially 

representation.**    Big.  Lead.  Cases  on  pp.  20-12,  where  the  cases,  En^^ishand 

Torts,  p.  22,  citing  Gollen  v.  Wright,  8  American,  will  be  found  well  coUectod 

EU.  ft  B.  647;  RandeU  y.  Trimen,  18  C.  and  oonaideEed. 

B.  786;  Cherry  v.  Colonial  Bank,  L.  R.  In  the  case  of  a  public  agent,  where 

8  P.  C.  App.  24;  Pow  T.  Davis,  1  B.  &  his  authority,  or  that  of  his  principal,  to 

8.  220;  Spedding  v.  Nevill,  L.  R.  4  C.  contract,  is  derived  from  a  public  stat- 

P.  212;  Godwin  v.  Francis,  L.  B.  5  C.  nte,  the  party  contiacted  with,  k  pte- 

P.  295;  Richardson  v.  Williamson,  L.  sumed  to  know  the  limitatimm  d  such 

B.  6  Q.  B.  276;  White  v.  Madison,  26  authority;  and  the  doctrine  that  an 

N.  Y.  117, 124;  Jefts  v.  York,  4  Cush.  agent  by  contracting  for  his  principal^ 

971;  S.  C.  10  id.  892;  Bartlett  v.  Tuck-  affirms  his  authority,  does  not  apply, 

er,  104  Mass.  336;  Johnson  v.  Smith,  McCuidy  v.  BogeiB,  21  Wis.  197. 
21  Conn.  627;  Noyes  v.  Loring,  55  Me. 
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assumption  of  authoritj  was  due  to  an  honest  mistake  is 

liable  *for  the  consequence  of  his  want  of  authoritj  is,  [303^] 

whether  or  not  he  has  stated  as  true  what  he  did  not  know 

to  be  true,  omitting  at  the-  same  time  to  give  such  information 
to  the  other  contracting  party,  as  would  enable  him  equally  with 
himself  to  judge  as  to  the  authority  under  which  he  proposed  to 
act* 

In  PolhUl  y.  Walter  {d)y  which  was  decided  in  1832,  an  action 
was  brought  against  the  defendant  for  falsely,  fraudulently  and 
deceitfully  representing  that  he  was  authorized  to  accept  a  bill  of 
exchange  by  procuration.  A  bill  was  presented  for  acceptance  at 
the  office  of  the  drawee,  when  he  was  absent  The  defendant, 
who  liyed  in  the  same  house  with  the  drawee,  being  assured  by 
one  of  the  payees  that  the  bill  was  perfectly  regular,  was  induced 
to  write  on  the  bill  an  acceptance  as  by  the  procuration  of  the 
drawee,  believing  that  the  acceptance  would  be  sanctioned,  and 
the  bill  paid  by  the  latter.  The  bill  was  dishonoured  when  due, 
and  the  indorsee  brought  an  action  against  the  drawee,  and  on 
proof  of  the  above  &cts  was  nonsuited.  The  indorsee  then  sued 
the  defendant '  At  the  trial  the  jnry  negatived  all  fraud  in  fact, 
and  found  a  verdict  for  the  defendant  according  to  the  direction 
of  Lord  Tenterden,  leave  being  reserved  to  enter  a  verdict  for  the 
plaintiff  if  the  court  should  be  of  opinion  that  he  was  entitled 
thereto.    The  verdict  was  directed  to  be  so  entered  for  the  plaintiff, 

'  See  AspinwaU  v.  Torrance,  1  Lans.  formatioii  or  otherwise,  is  foUy  informed 

381;  Newman  y.  Sylvester,  42  Ind.  106.  of  the  aathority  poeseased  or  claimed 

In  Newman  v.  Sylvester,  supra,  the  by  him,  he  is  not  liable  on  the  gromid 

role  is  laid  down  as  follows :    "  One  as*  of  deceit  or  for  misleading  the  other 

Burning  to  act  as  agent  for  another  with-  parly.    It  is  material  in  such  cases  that 

oat  anthority.does  not  necessarily  render  the  imrty  complaining  of  a  want  of  aa- 

himself  liable.    It  is  when  he  knowing-  thority  in  the  agent  shoald  be  ignorant 

]y  or  carelessly  assumes  to  act  without  of  the  truth  touching  the  agency.    If 

being  author^ed,  or  conceals  the  true  he  has  a  full  knowledge  of  the  facts,  or 

state  of  his  authority,  and  wisely  leads  of  sach  facts  as  fairly  and  fully  put  him 

the  party  with  whom  he  thus  contracts  upon  inquiry  for  them,  and  he  fails  to 

to  repose  in  his  authority,  that  he  may  avail  himself  of  such  knowledge,  or 

be  liable.    If  he  enters  into  the  contract  the  means  of  knowledge  reasonably  ac- 

in  the  name  and   as  the  agent  of  cessible  to  him,  he  cannot  say  that  he 

another,  and  does  it  honestly,  fuUy  dis-  was  misled,  simply  on  the  ground  that 

closing  an  the  &ets  touching  the  au-  the  party  assumed  to  act  as  agent  with- 

thority  under  which  he  acts,  so  that  out  authority,  in  the  absence  of  fraud.*' 

the  one  contnu^ted  with,  from  such  in-  (<Q  3  B.  &  Ad.  114. 
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the  conrt  holding  that  the  defendant  had  made  himself  liable  on 
the  ground  that  he  had  made  a  representation  knowing  it  to  be 
untrue,  and  which  was  intended  or  calculated  from  the  mode  in 
which  it  was  made  to  induce  another  to  act  upon  it  to  his  damage, 
such  representation  being  a  fraud  in  law.  The  court  relied  on 
the  fact  that  the  defendant  knew  his  representation  to  be  untrue. 
It  was  said  in  the  course  of  the  judgment  by  Lord  Tenterden, 
*^  If  the  defendant  had  had  good  reason  to  believe  his  representa- 
tion to  be  true,  as  for  instance,  if  he  had  acted  upon  a  power  of 
attorney  which  he  supposed  to  be  genuine,  but  which  was  in  point 
of  fact  a  forgery,  he  would  have  incurred  no  liability,  for  he  would 
have  made  no  statement  which  he  knew  to  be  &lse.''  This  is 
merely  an  obUer  dictwm,  at  variance  with  subsequent  authorities  {e\ 
Handall  v.  Trimen  {f\  dedded  in  1856,  was  an  action  for  a 
&l6e  and  fraudulent  misrepresentation.  The  declaration  stated 
that  the  defendant,  who  was  employed  as  an  architect  by 
[304*]  A.  *and  others  to  superintend  the  building  of  a  church, 
&lsely  and  fraudulently  represented  and  pretended  that  he 
was  authorized  by  A.  to  order,  and  did  order,  stone  of  the  plaintifis 
for  the  building  of  the  said  church,  for  and  on  account  of  A^  and 
that  the  plaintiff,  relying  on  that  representation,  and  believing 
that  the  defendant  had  authority  from  A.  to  order  the  stone  on  his 
account,  delivered  the  same,  and  it  was  used  in  building  the  church ; 
whereas  the  defendant  was  not,  as  he  well  knew,  authorized  to 
order  the  same.  There  was  another  averment  that  A.,  refusing 
to  pay  for  the  stone,  the  plaintiff,  trusting  in  the  defendant's  rep- 
resentation,  sued  A.  for  the  price,  but  failed  in  the  action,  and 
had  to  pay  the  cost.  Mr.  Justice  Crowder,  before  whom  the 
cause  was  tried,  told  the  jury  that  if  they  believed  that  the  defend- 
ant represented  that  he  had  the  authority  of  the  person  named  to 
order  the  stone  in  liis  name,  and  that  that  representation  was  un- 
true, the  plainti£Es  were  entitled  to  recover  die  price  of  the  stone, 
and  also  the  whole  taxed  costs  of  the  former  action.  A  rule  for  a 
new  trial  was  discharged.  It  was  argued  in  support  of  the  rule 
that  the  defendant,  being  honestly  mistaken,  could  not  be  held 
liable  for  misrepresentation.  The  Lord  Chief  Justice,  however, 
intimated  that  such  a  view  was  wrong,  and  distinguished  Smovi 

(«)  See  Godwin  ▼.  Francis,  L.  R.  5  C.       (/)  18  C.  B.  788. 
P.  295;  and  Randall  v.  Trimen,  infra. 
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V.  Ilhery  (g\  on  the  ground  that  the  defendant  in  that  case  had 
made  no  representatiotx  at  alL^ 

(b.)  Where  an  agent  contracts  m  hie  own  name. 

Where  an  agent  enters  into  a  contract  in  his  own  name,  he  is 
primd  fade  liable  upon  that  contract,^  and  the  question  arises 
whether  parol  evidence  is  admissible  to  relieve  the  agent  of  this 
jmrndfade  liability. 

It  maj  be  laid  down  generally  that,  wherever  an  agreement  is 

[g)  10  M.  &  W.  1.  to  enter  into  each  engagement  on  Ins 

>  See  Bigelow's  Lead.  Cases  on  Torte,  behalf,  and  although  he  might  have 

p.  22.  avoided  such  personal  liability  l^  acting 

*See  Qnemsey  v.  Cook,  117  Mass.  in  the  name  of  the  principal.    Sim- 

54S.  onds  v.  Heard,  23  Pick.  120.    See,  also, 

Where  words  are  affixed  to  the  name  Mills  v.  Hont,  20  Wend.  481 ;  Waring 

ol  a  party  on  a  contract  which  may  be  v.  Mason,  18  id.  425;  .  Kirkpatrick  v. 

either  descriptive  of  the  person,  or  in-  Stainer,  22  id.  255;  Taintor  v.  Prender- 

dicative  of  the  character  in  which  he  gast,  3  Hill,  72. 

contracts,  prima  facte  they  are  descrip-  Thus,  where  a  committee  chosen  by  a 

tive  of  the  person  only;  but  the  fact  town  to  rebuild  a  bridge,  entered  into  a 

that  they  were  understood  as  detcrmin-  contract  not  under  seal,  for  that  pur* 

ing*  the  character  in  which  the  party  pose,  in  which,  after  describing  them- 

contracted  may  be  shown  by  extrinsic  selves  as  a  committee  of  such  town, 

evidence.    But  the  burden  of  proof  rests  *'said  committee'*  agreed  to  pay  the 

upon  the  party  seeking  to  change  the  contractor  a  certain  sum  when  the  work 

prima  facie  character  <^  the  contract,  should  be  completed,  it  was  held  that 

Pratt  V.  Beanpre,  IS  Minn.  187.  the  members  of  the  committee  were  per- 

Whether  the  agent  binds  himself  per-  sonally  liable  on  such  contract    Sim- 

sonally  or  not  is  always  a  question  of  ends  v.  Heard,  supra, 

the  intention  and  understanding  of  the  An  agent  of  an  insurance  company, 

parties.     Worthington  v.  Cowles,  112  who,  on  delivering  a  policy  of  fire  insur- 

Mass.  30.    To  relieve  an  agent,  a  note  anoe  to  a  broker,  receives  a  check  from 

broker,  from  liability  upon  an  implied  him  for  the  premium,  and  agrees  not 

warranty  of  the  genuineness  of  a  prom*  to  send  the  check  to  the  company  until 

issory  note  sold  by  him,  which  after-  it  can  be  ascertained  whether  the  policy 

wards  proves  to  be  forged,  the  transao-  is  satisfactory  to  the  broker's  principal, 

tion  must  have  been  such  that  the  pur^  is  liable  for  breach  of  such  agreement, 

chaser  understood,  or  ought  as  a  reason-  although  he  reodves  nothing  for  his 

aUe  man  to  have  understood,  that  he  services  in   the  transaction,  and  the 

was  dealing  with  the  prindpaL  Worth-  broker,  on  ascertaining  that  the  policy 

Ington  V.  Cowles,  supra.  is  not  satisfactory,  does  not  tender  the 

If  an  agent  engaged  expressly  in  his  policy  back.     Dobson  v.  Jordan,  124 

own  name  to  pay  a  sum  of  money  or  Mass.  542. 

perform  other  oUigations,  he  is  person-  See  the  sulject  of  the  personal  liabil- 

ally  responsible  in  such  engagement,  iiy  of  the  agent  when  he  contracts  in 

although  he  describe  himself  as  agent,  his  own  name  considered  ante,  p.  17G 

and  be  duly  aathoiized  by  the  principal  et  seq.,  and  notes. 
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made,  parol  evidence  may  be  given  to  show  that  one  or  both  of 
the  contracting  parties  were  agents  for  other  persons,  and  acted 
as  sach  agents  in  making  the  contract  so  as  to  give  the  benefit  of 
the  contract  on  the  one  hand  to,  and  charge  with  liability  on  the 
other,  the  nnnamed  principal;  and  this  whether  the  agreement  be 
or  be  not  required  to  be  in  writing  by  the  Statute  of  Frauds.^ 
This  evidence  in  no  way  contradicts  the  written  agreement  It 
does  not  deny  that  it  is  binding  on  those  whom,  on  the  &oe 

of  it,  it  purports  to  bind,  bat  shows  that  it  also  binds 
[305*]  *anotIier,  by  reason  that  the  act  of  the  agent,  in  signing  the 

agreement  in  pursuance  of  his  authority,  is  in  law  the  act 
of  the  principal  (A).'  In  other  words,  where  an  agent  contracts  in 
his  own  name,  parol  evidence  is  admissible  to  charge  the  princi- 
pal, but  not  to  discharge  the  agent,  except  in  the  cases  to  be 
noticed  hereafter. 

Norton  v.  Herron  (t),  1825,  was  an  action  for  breach  of  the 
following  agreement:  ^' Memorandum  of  an  agreement  .  .  •  . 
between  George  Herron  (the  defendant)  on  behalf  of  Edward 
Barron,  of  the  one  part,  and  J.  Korton  of  the  other  .  .  .  •  the 
said  G.  H.  doth  hereby  agree  to  execute  a  lease  ....  to  hold 
from."  The  tenant  in  possession  refused  to  quit,  and  the  plaintiff 
could  not  obtain  the  lease.    ^  It  is  said,"  remarked  Chief  Justice 

*  Weaton  v.  McMillan,  42  Wis.  567.    b.,  in  Beckham  v.  Drake,  supra;  Bank 
See  poet,  p.  379.  of  b.  N.  A.  ▼.  Hooper,  sapra;  Gbandler 

(A)  Per  Cur.  in  Higgins  t.  Senior,  8    y.  Coe,  ropra;  Anderton  ▼.  Shoap,  17 
H.  k  W.  844.  Ohio  St.  125,  and  cases  theie  cited;  ante, 

*  See  Eastern  R.  R.  Go.  y.  Benedict,  5    pp.  ne,  186,  and  notes. 

Gray,  561,  and  cases  there  cited;  Bank  The  defendant  is  not,  however,  when 

of  B.  N.  A.  ▼.  Hooper,  id.  567;  Taintor  sned  by  the  principal  in  his  own  name, 

T.  Piendergast,  8  Hill,  72;  Stowell  y.  l^  the  mere  fonn  of  the  action  to  be  cot 

Eldred,  89   Wis.   614;   Washbam  y.  off  from  any  equities  he  may  haye 

Fletcher,  42  id.  152;  Weston  y.  McMil-  against  ilie  agent.    Taintor  y.  Fkeoder- 

Ian,  42  id.  567;  Chandler  y.  Coe,  54  N.  gast,  supra. 

H.  561 ;  Coleman  y.  First  Nat.  Bank,  53  Where  a  principal  carries  on  boaness 

N.  Y.  888;  Beckham  y.  Drake,  9  M.  ft  in  the  name  of  his  agent  as  a  business 

W.  79;  2  Kent's  Com.  *681;  Smith  on  name,  the  principal  is  liable  upon  aooo- 

ContraciB  (6th  ed.),  *406,  note.    See,  tract  made  by  his  agent  for  him  in  the 

also,  Blakely  y.  Bennecke,  59  Mo.  193.  agent's  name,  whether  it  is  yerbal  or 

The  case  of  bills  of  exchange  is  an  written;  and  if  written,  whether  it  is 

exception  which  stands  upon  the  law  n€gotiableornot,and  whether  the  agent 

merchant,     and    promissoiy    notes  disclosed  his  agenqr or  not    Oiandler 

another,  for  they  are  placed  on  the  same  ^*  ^^»  ^  ^*  ^'  ^^* 

footing  by  the  Statute  of  Anne.   Parka  (0  1C.&P.648. 


OHAP.  IV.]  LIABUJTT  OF  AGEIITS  TO  THIED  PABTIES.  411 

Best,  ^^  that  as  the  defendant  entered  into  tlie  contract  on  behalf 
of  Barron,  therefore  the  action  should  be  brought  against  Barron. 
The  case  of  the  deed  {f)  is  stronger  than  this;  but  the  last  case 
cited  {k)  was  that  of  a  simple  contract  In  that  case,  it  was  held 
that  the  word  solicitor  was  mere  description,  and  I  cannot  dis- 
tinguish between  that  case  and  the  present;  and  I  am  of  opinion 
that  the  agreement  is  binding  on  the  defendant.  The  cases  of 
brokers  are  different,  because  there  the  fact  of  agency  is  known 
to  every  one;  but,  in  this  case,  the  man,  after  describing  himself 
as  agent,  goes  on  to  contract  in  his  own  name." 

The  case  of  Wilson  v.  JB'art  (2),  1817,  has  caused  some  con- 
fusion by  being  referred  to  as  one  of  the  earliest  cases  illustrating 
the  liability  of  agents.  The  decision,  in  that  case,  is  one  upon  the 
liability  of  undisclosed  principals  only.  The  marginal  note  is 
quite  misleading. 

In  Jones  v.  Zittledale  (m),  decided  in  1837,  the  question  was 
definitely  raised.  This  was  an  action  for  non-delivery  of  hemp. 
The  defendant's  brokers  at  Liverpool  sold  hemp  by  auction  at  their 

rooms,  and  gave  the  following  invoice:     " Jones.    Bought 

of  J.  and  H.  Littledale.  Sixty-four  bales  of  hemp.  .  .  . 
Settled,  Nov.  26."  (Signed  by  defendant's  clerk.)  It  was  argued 
that  parol  evidence  was  admissible  not  only  to  charge  a  party  not 
mentioned  in  the  contract,  but  also  to  exonerate  the  seller  named 
on  proof  of  his  agency.  Such  evidence  was  held  not  to  be  admis- 
sible to  free  the  defendant  from  liability. 

*In  a  considered  judgment  of  the  court,  it  was  observed  [306*] 
by  Lord  Denman:  ^  There  is  no  doubt  that  evidence  is 
admissible,  on  behalf  of  one  of  the  contracting  parties,  to  show  that 
the  other  was  an  agent  only,  though  contracting  in  his  own  name, 
and  so  to  fix  the  real  plaintiff;  but  it  is  clear  that  if  the  agent 
contracts  in  such  a  form  as  to  make  himself  personally  responsible, 
he  cannot  afterwards,  whether  his  principle  were  or  were  not 
known  at  the  time  of  the  contract,  relieve  himself  from  that  re- 
sponsibility." It  was  observed  by  the  court,  in  Higgins  v. 
Senior  {p\  that  the  decision  in  this  case  might  be  supported  on 
the  ground  that  the  agent  really  intended  to  contract  as  principal. 

0")  Appleton  ▼.  Binks,  5  East,  148.  (m)  6  Ad.  k  El.  486. 

(Jb)  Bonell  ▼.  Jones,  3  B.  &  A.  47.  (o)  8  M.  ft  W.  845. 

(<)  7  Taont  295. 
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Jones  V.  Littledale  was  commented  npon  in  Holdmg  v.  Elliott  {jp)j 
in  which  case,  however,  the  point  was  whether  an  invoice  was  in 
itself  a  contract,  or  merely  evidence  of  a  contract.  In  the  latter 
case,  the  jaiy  found  that  the  real  contract  was  not  contained  in 
the  invoice;  and  the  court  decided  that  a  mere  invoice  is  not  itself 
a  contract,  so  as  to  exclude  parol  evidence  to  the  effect  that  the 
name  stated  as  vendor  is,  in  fact,  not  that  of  a  contracting  party. 
^^  It  is  said,"  remarked  Baron  Martin,  ^'  that  it  is  difficult  to  dis- 
tinguish this  case  from  Jones  v.  Littledale/  it  may  be  so,  but  it 
seems  to  me  a  mistake  pervades  that  judgment  It  supposes  that 
if  there  be  a  parol  contract  which  does  not  satisfy  the  Statutes  of 
Fraud,  an  invoice  afterwards  sent  becomes  the  contract"  Baron 
Channell  distinguished  the  latter  case,  on  the  ground  that  the  sale 
there  was  by  broker  and  by  auction,  that  there  was  evidence  of 
custom  at  Liverpool  to  contract  as  principal,  in  order  to  insure 
the  money  passing  through  their  hands.  He  also  thought  that 
the  decision  in  that  case  might  be  supported  on  the  ground  (sug- 
gested by  Mr.  Justice  Coleridge)  that,  as  brokers,  the  defendants, 
by  their  dealing,  undertook  to  deliver. 

In  Weidner  v.  Hoggett  (jf),  which  was  decided  in  1876,  the 
plaintiff  had  refused  to  sign  a  charter-party  vrithout  an  under- 
taking from  the  charterers  that  there  should  be  no  undue  deten- 
tion of  his  ship.  The  defendant,  who  was  a  derk  employed  to 
arrange  the  terms  for  loading,  accordingly  gave  the  following 
undertaking:  ^  I  undertake  to  load  the  ship  in  ton  colliery  work- 
ing days,  on  account  of  Bebside  Colliery,  W.  S.  Hoggett"  Upon 
a  claim  being  made  by  the  captain  for  demurrage,  the  defend* 
'ant  denied  liability,  but  offered  ^  sum  in  satisfaction 
[807*]  *The  jury  found  that  the  contract  was  between  the  captain 
and  the  defendant,  that  there  was  sufficient  consideration 
for  it,  and  that  the  contract  was  with  the  defendant  personally. 
The  court  held  that  the  admission  and  contract  fuUy  sustained  the 
findings  of  the  jury. 

In  Magee  v.  Atkinson  (r),  1837,  evidence  of  usage  to  exonerate 
an  agent  from  personal  liability  was  rejected.  The  defendants 
were  sharebrokers,  one  of  whom,  T.,  sold  to  the  plaintiff  through 
his  broker,  S.,  fifty  South  Western  Eailway  shares.  An  entry  of 
this  sale  was  made  on  the  defendants'  books  as  of  a  sale  from 

(p)  5  H.  &  N.  117.  te)  1  C.  P.  Div.  533.  (r)  2  M.  &  W.  440. 
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them  to  S.  A  contract  note  to  the  same  eifect  was  sent  to  S.  T. 
afterwards  sold  other  shares  to  B.,  and  directed  notes  to  be  sent 
to  him  as  well  as  to  S.  Finding  that  the  note  had  already  been 
sent  to  S.)  and  in  the  defendant's  name,  he  altered  the  entry  in 
the  book,  inserting  the  name  of  J.,  his  principal,  for  fifty  shares, 
as  sellers,  and  directed  another  note  to  be  sent  to  S.,  with  J.'s 
name  as  seller.  S.  received  the  two  notes  together;  neither  note 
was  returned,  nor  did  the  defendants  wish  to  have  the  first  re- 
turned. Mr.  Justice  Patteson  left  it  to  the  jury  to  say  whether 
the  second  note  was  a  correction  of  a  mistake  in  the  first,  and  told 
them  that  if  the  defendants  signed  the  contract  in  their  own 
names,  they  were  liable,  although  known  to  be  agents,  but  rejected 
evidence  to  show  that  it  was  the  custom  in  Liverpool  to  send  in 
broker's  notes  without  disclosing  the  principal's  name.  Verdict 
was  given  for  the  plaintiff.  A  rule  for  a  new  trial,  on  the  grounds 
of  misdirection  and  rejection  of  evidence,  was  refused. 

"  The  custom  offered  to  be  proved,"  said  Baron  Alderson,  "  is 
a  custom  to  violate  the  common  law  of  England."  The  court 
held  that  it  was  properly  left  to  the  jury  to  say  whether  the  sec- 
ond note  was  a  disclosure  of  the  plaintiff's  name  at  the  time  of 
the  contract,  or  whether  it  was  adopted  as  a  variation  of  the 
contract. 

ffiggins  v.  Semor  («),  1841,  was  an  action  for  the  non-delivery 
of  iron.  The  defendants,  iron  merchants  and  iron  commission 
agents,  gave  to  the  plaintiffs'  agent  a  sold  note,  in  the  following 
terms:  "We  have  this  day  sold  through  you  to  Messrs.  V.  Hig- 
gins  and  Son.    John  Senior  &  Co.,  Wm.  Senior." 

Baron  Bolfe,  before  whom  the  trial  was  heard,  told  the  jury 
that  if  the  above  note  was  the  contract  the  defendant  was 
liable,  ^whether  he  intended  to  act  for  himself  or  the  com-  [30S*J 
pany;  that  the  defendants  were  notoriously  agents;  but  if 
they  chose  to  sign  a  contract  in  their  own  name  they  were  respon- 
sible.  The  learned  judge  refused  to  admit  evidence  to  prove  that 
the  contract  was  entered  into  on  behalf  of  a  third  party.  The  jury 
found  for  the  plaintiffs.  A  rule  obtained  for  a  nonsuit  or  a  new 
trial  was  discharged,  the  court  holding  that  Magee  v.  Atkinson  {t) 
was  a  direct  authority,  and  undistinguishable  from  this  case. 

There  is  no  doubt  at  all  in  principle  that  an  agent  as  such 
{3)  8M.  &  W.  831  (0  2M.  &  W. 440. 
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merely  contracting  as  agent  and  not  as  principal,  makes  a  con- 
tract, from  the  very  natare  of  things,  between  his  principal  and 
the  other  contracting  party,  and  incurs  no  personal  liabilify  upon 
the  contract  himself.  Consequently,  when  a  contract  in  terms 
says,  "  Sold  to  A.  B.*^  or  "  Sold  to  my  principals,"  and  the  agent 
signs  himself  as  '^broker,"  he  does  not  make  himself  by  that 
either  purchaser  or  seller  of  the  goods;  he  is  simply  the  broker 
making  the  contract  On  the  other  hand,  it  is  equally  clear  that 
the  rule  of  law  laid  down  in  the  case  of  Higgina  v.  Senior  {u) 
is  perfectly  correct,  namely,  that  where  the  agent  of  the  purchaser, 
though  really  making  the  contract  between  two  principals,  chooses 
to  make  the  contract  in  writing  in  a  form  in  which  he  declares 
himself  to  be  the  contracting  party,  he  thereby  says,  ^^  I  am  to  be 
liable  "(»). 

Then  there  is  another  class  of  cases,  in  which  an  agent  who 
enters  into  a  written  contract  as  agent  for  an  undisclosed  princi- 
pal may  be  made  personally  liable  upon  the  contract,  upon  the 
evidence  of  a  custom  recognizing  such  liability  {r/)} 

(u)  8  M.  &  W.  834.  win,  123  Mass.  71.    See,  alao,  Emenon 

{x)  See  per  HiD,  J.,  in  Dedandes  y.  y.  Patch,  123  Maes.  541. 

Gregoiy,  2  E.  &  E.  607;  30  L.  J.,  Q.  In  such  case,  the  principal,  when  dis- 

.  B.  36.  oovered,  is  also  liable,  and  is  entitled  ta 

(y)  Humfrey  y.  Dale,  27  L.  J.,  Q.  6.  sue  thereon.    McGiaw  y.  Godfrq^i  14 

890;  Fleet  v.  Morton,  L.  R.,  7  Q.  B.  126.  Abb,  Pr.  N.  S.  397;  S.  C,  56  N.  Y.  610; 

1  It  is  a  settled  rule  in  verbal  contractB  Poole  y.  Rice,  9  W.  Ya.  73;  Chandler 

that,  if  the  agent  does  not  disclose  his  y.  Coe,  54  N.  H.  561 ;  Upton  y.  Gray,  2 

agency  and  name  hi  i  principal,  he  Innds  Me.  372;  Jones  y.  iBtna  Ins.  Co.,  snpia; 

himself  personally,  and  becomes  sub*  York  County  Bank  y.  Stein,  sapra; 

ject  to  all  liabilities,  express  and  im-  Meeker  y.  Cleghom,  44  K.  Y.  349; 

plied,   created  by  the  contract    and  Parker  y.  Donaldson,  2  W.  ft  S.  9; 

transaction,  in  the  same  manner  as  if  Yonghioghcny  Iron,  etc.  Co.  y.  Smith, 

he  were    the  principal    in    interest.  66  Penn.  St.  340;    Beymer  y.  Bonsall^ 

Wheeler  y.  Reed,  36  lU.  82;  Genard  y.  supra;  Barker  y.  Garvey,  83  BL  184; 

Moody,  48  Ga.  96;  Poole  y.  Rice,  9  W.  Inglehartv.  Thoasand  Island  Hotel  Co., 

Ya.  73;  Baldwin  y.  Leonard,  39  Yt.  7  Hun,  547.    See  poet,  p.  448.     See, 

266;  Mills  y.  Hunt,  20  Wend.  431;  also,  Young  y.  Hartford  Fire  Ins.  Co., 

Baltzen  y.  Nicolay,  53  N.  Y.  470;  Jones  45  Iowa,  377. 

y.  £tna  Ins.  Co.,  14  Conn.  501;  York  But  this  rule  does  not  apply  to  the 

County  Bank  y.  Stein,  24  Md.  447;  case  of  a  contiact  under  seal  for  the 

Beymer  y.  Bonsall,  79  Penn.  St.  298;  conveyance  of  real  estate.     Briggs  v. 

Ser6y.  Faur^,  15  La.  Ann.  189;  Mo-  Partridge,  7  Jones  &  Sp.  339.   See  ante, 

Qellan  y.  Parker,  27  Mo.  162;  Cobb  y.  pp.  171, 172,  and  notes. 

Knapp,  71  N.  Y.  348;  Welch  y.  Good-  It  is  not  sufBcient  to  dear  the  agent 
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Fleet  V.  Murton  was  followed  in  1873  by  what  mnst  be  con- 
sidered as  a  much  stronger  case.  In  Hvtohinaon  v.  Tatham  (z) 
the  action  was  brought  on  a  charter-party,  which  was  expressed 
to  be  made  between  the  plaintifib  and  the  defendants,  ^  as  agents 
to  merchants,"  the  defendants  signing  ^^  as  agents  to  merchants." 
At  the  trial  it  was  proved  that  in  making  the  charter-party  they 
had  acted  as  agents  for  L.,  and  were  authorized  to  do  so;  but 
evidence  of  a  trade  usage  was  admitted,  to  the  effect  that  if  the 
plaintiff's  name  is  not  disclosed  within  a  reasonable  time  after 
the  signing  of  the  charter-party,  the  broker  shall  be  per- 
sonally ^liable.  The  Court  of  Common  Pleas  held  that  [309*] 
this  evidence  was  admissible,  on  the  authority  of  Humfrey 
V.  DaU  and  Fleet  v.  Murton.^  ^^It  does  seem  a  strong  thing," 
said  Mr.  Justice  Brett,  ^  when  a  person  expressly  says  to  another 
in  a  written  document  that  he  is  not  contracting  with  him  as  prin- 
cipal, and  in  signing  that  writing  states  the  same  thing  again,  to 
hold  that  it  can  be  any  evidence,  and  afterwards  be  established, 
that  he  is  liable  not  as  agent  but  as  principal.  ...  So  strong  do 
I  consider  the  terms  of  the  contract  in  this  respect,  taking  the 

from  liability,  that  flie  seller  has  the  352;  Foster  y.  PerBch»68  id.  400. 

meaiifl  of  aaoertajning  the  name  of  the  The  agent  is  personally  liable,  also, 

principal;  he  most  have  actual  knowl-  where  there  is  no  responsible  principal, 

edge.     Cobb  t.  Knapp,  supra;   Ray-  2  Kent's  Com.  630;  Blakely  y.  Bennecke, 

mond  y.  Crown  and  Eagle  MiUs,  2  Met  59  Mo.  193,  where  the  action  was  upon 

819.  an  instrament  signed  by  a  person  aa 

I    Where  the  yendor  at  the  tune  of  the  captain  of  a  military  company;  Eich- 

aale  knows  the  principal,  and  nnder-  banm  y.  Irons,  6  W.  &  S.  67,  where  it 

stands  that  the  bayer  is  the  mere  agent  was  held  that  the  members  of  a  com* 

of  another,  and  elects  to  giye  credit  to  mittee,  appointed  l^  a  public  political 

the  agent,  making  him  the  debtor,  he  meeting  to  proyide  a  free  dinner  for 

cannot  afterwards  resort  to  the  prin-  the  party,  are  personally  liable  for  the 

cipaL    Baymond  y.  Crown  and  Eagle  bill. 

Hills,  2  Met.  319;  James  y.  Bizby,  II  The  deacons  of  an  unincorporated  re- 
Mass.  84;  Mauri  y.  Hefferman,  13  ligions  society,  who  are  eapoj^cto  agents 
Johns.  58.  for  the  management  and  control  of  its 
\  But  where  goods  are  sold  to  an  agent  property  and  effects,  cannot  be  held 
of  a  known  principal,  the  legal  pre-  personally  liable  on  a  contract  made  by 
sumption  is  that  the  credit  is  giyen  to  other  agents  of  the  society,  unless  it  is. 
the  principal,  and  entries  on  the  books  shown  that  the  former  participated  in 
of  the  yendor  charging  the  goods  to  the  the  appointment  of  the  latter,  or  in 
agent,  though  of  much  weight  upon  the  some  way  ratified  such  contract.  De- 
question,  are  not  conclusiye  eyidence  yoss  y.  Gray,  22  Ohio.  St.  159. 
that  the  credit  was  giyen  exdnsiyely  to  {z)  L.  R.,  8  C  P.  482. 
him.    Meeker  y.  Cleghom,  44  N.  Y. 
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terms  ia  the  body  and  the  fiignatnre  together,  that  were  evi- 
dence offered  to  show  that  from  the  beginning  the  defendants 
were  liable  as  principals,  I  shonld  be  prepared  not  to  admit  it; 
but  the  cases  have  gone  very  far  lately  as  to  the  admissibility  of 
evidence  of  cnstom."  The  evidence  of  custom  that  is  inadmissi- 
ble must  be  evidence  of  something  inconsistent  and  irreconcilable 
with  the  written  contract 

Lastly,  with  respect  to  the  admissibility  of  parol  evidence  to 
vary  an  agent's  primA  facie  liability  upon  a  written  contract^  it 
may  be  said  that  an  agent  may  show  by  parol  evidence: 
(1.)  That  althongh  a  written  instmment,  purporting  to  be  a 
contract,  has  been  signed  by  himself  and  the  other  con- 
tracting party,  it  was  not  their  intention  in  signing  that 
it  should  operate  as  a  contract  (a): 
(2.)  That  althongh  he  has  signed  a  written  contract  apparently 
as  principal,  he  in  fact  signed  as  agent  for  a  third  party, 
and  the  plaintiff  verbally  agreed  that  he  shonld  not  be 
responsible  as  principal  (ft): 
(3.)  That  he  entered  into  the  contract  through  duress,^  mistake, 

or  fraud. 
These  exceptions  to  the  general  rule  that  a  party  may  be  added 
but  not  discharged  by  parol  evidence,  are  in  truth  not  exceptions 
at  all,  for  the  reasons  stated  by  the  Lord  Chief  Baron  (c). 

The  first  question  only  will  be  dwelt  upon  here;  the  second  has 
already  been  examined  ((2),  whilst  the  third  belongs  rather  to  the 
general  law  of  contracts  than  to  that  of  agency. 
It  may  then  be  laid  down  as  a  rule  that  an  agent  may  show  by 
parol  evidence,  that,  although  a  written  instrument  pur- 
[310*]  porting  *to  be  a  contract  has  been  signed  by  himself  and 
the  other  contracting  party,  it  was  not  their  intention  in 
signing  that  it  should  operate  as  a  contract,  and  that  the  real  con- 
tract was  not  in  writing.    This  is  a  departure  from  the  general 
rule,  that,  although  parol  evidence  which  goes  substantially  to  alter 
a  written  agreement  cannot  be  received,  yet  collateral  circum- 

(a)  See  Bogen  v.  Hadley,  2  H.  &  C.  in  Ewdl*8  Leading  Cases  on  DisabiU- 

227.  ties,  under  the  head,  "Doxess.** 

(&)  Wake  V.  Hanop,  90  L.  J.,  Ex.  273;  (c)  Davis  v.  SymQuds,  infia. 

affirmed  31  id.  451;  [1  H.  k  G.  202.]  (d)  See  Book  U.,  Part  II«,  CL  m., 

'See  the  salg'ect  of  doxess  considered  sect.  2  [p.  189]. 
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stances  may  be  proved  by  parol  as  a  defense.  Thus  duress,  fraud 
and  circumvention  may  be  proved  by  parol;  for  although  they 
affect  the  validity  of  the  agreement,  they  do  not  vary  it  {e).  The 
principle  has  been  thus  stated  by  Baron  Bramwell  in  Hogers  v. 
Hadley  (/*):  "  Where  the  parties  to  an  agreement  have  professed 
to  set  down  their  agreement  in  writing,  they  cannot  add  to  it,  or 
subtract  from  it,  or  vary  it  in  any  way  by  parol  evidence;  other- 
wise they  would  defeat  that  which  was  their  primary  intention  in 
committing  it  to  writing.  Sut  where  at  the  time  when  a  docu- 
ment, which  is  apparently  an  agreement,  was  signed,  the  parties 
expressly  stated  that  they  did  not  intend  it  to  be  a  record  of  any 
agreement  between  them,  though  this  is  a  conclusion  of  fact  which 
a  jury  should  adopt  with  extreme  reluctance,  the  parties  would 
not  in  such  a  case  be  bound  by  the  document.  Whether  the  sig- 
nature is  or  is  not  the  result  of  a  mistake  is  immaterial.  The 
reasoning  proceeds  on  this  ground,  that  the  parties  never  intended 
that  the  document  should  contain  the  terms  of  an  agreement  be- 
tween them  ^  {g). 

In  Davis  v.  Symonds  (A),  1787,  which,  though  not  a  question 
in  agency,  bears  directly  upon  the  question,  a  bill  was  brought  to 
compel  the  specific  performance  of  an  agreement  by  which  the 
defendants,  S.,  H.  and  O.,  agreed,  in  consideration  of  8002.,  to  con- 
vey certain  premises  to  the  plaintiff  and  H.,  K.  being  a  joint  con- 
tractor with  the  plaintiff  Orwell  as  one  of  the  defendants.  The 
contract  was  made  with  S.;  O.  was  a  mortgagee  under  H.  The 
latter  had  taken  a  conveyance  from  S.  to  himself.  The  plaintiff 
allied  that  this  had  been  done  in  breach  of  the  agreement,  and 
that  O.  took  under  H.  with  notice  of  the  plaintiff's  right,  and, 
therefore,  could  not  affect  the  plaintiff's  interest.  The  material 
defense  was,  that  though  this  agreement  purported  to  be  an  agree- 
ment by  which  H.,  one  of  the  defendants,  and  D.,  the  plaint- 
iff, were  to  be  joint  purchasers  of  the  estate  for  a  sum  *of  [311**] 
money  to  be  advanced  by  them  jointly,  yet  that  the  real 
meaning  of  it  was  that  H.  should  be  the  purchaser,  and  D.  was 
only  to  have  some  interest  in  the  premises  by  way  of  security  for 
Budipart  of  the  purchase-money  as  he  should  advance  for  H. 

(«)  See  Sugden'a  Yendon  and  Pur-       {g)  See  Fjrm  ▼.  Campbell,  in&a. 
chasers,  p.  159, 14th  ed.  (A)  1  Cox,  £q.  Ca.  402. 

(/)  2  H.  &  C.  349. 
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The  defendants,  therefore,  contended  that  these  facts  might  be 
proved  by  parol  evidence,  and  the  court  held  that  they  might  do 
so.  "  At  nisi  prins,'^  said  the  Lord  Chief  Baron,  "  when  an  agree- 
ment  Is  spoken  of,  the  first  question  always  asked  is,  whether  the 
agreement  is  in  writing;  it  so,  there  is  an  end  of  all  parol  evi- 
dence, for  when  parties  express  their  meaning  with  solemnity,  this 
is  very  proper  to  be  taken  as  their  final  sense  of  the  argument 
[?  agreement].  ...  In  this  way  only  is  the  Statute  of  Frauds  ma- 
terial, for  the  foundation  and  bottom  of  the  objection  is  in  the 
general  rules  of  evidence.  I  take  this  rule  to  apply  in  every  case 
where  the  question  is,  what  is  the  agreement?  And  this  rule  ap- 
plies no  further  than  this  precise  question;  for  as  often  as  the 
question  is,  what  were  the  collateral  circumstances  attending  the 
agreement?  so  often  may  such  collateral  circumstances  be  proved 
by  parol  evidence.  There  is  no  law  which  says  such  collateral 
circumstances  may  not  be  proved  by  parol  evidence.  If  any  of 
the  collateral  circumstances  are  reduced  into  writing,  then  the 
same  rule  applies  to  them  as  to  theoriginal  agreement;  but  if  not, 
both  at  law  and  in  equity  such  collateral  circumstances  may  be 
proved  by  parol.'* 

Rogers  v.  Hadley  (t),  decided  in  1863,  affords  a  good  illustra- 
tion of  the  principle  under  examination.    The  action  was  brought 
not  against  an  agent,  but  by  a  person  who  professed  .to  act  as 
agent.    The  plaintiff  sued  upon  what  purported  to  be  a  written 
contract,  in  which  he,  as  C.'s  agent,  sold  a  quantity  of  bark  to 
the  defendants  at  a  price  to  be  subsequently  ascertained  by  C.  in 
a  manner  agreed  on.    At  the  trial  it  appeared  that  the  plaintiff 
induced  the  defendants  to  sign  a  bought  note,  which  described 
the  plaintiff  as  the  seller  at  an  ascertained  price  per  ton,  by  rep- 
resenting that  this  price  was  nominal,  and  that  as  the  defendants 
were  dealing  with  the  crown,  whose  officer  0.  was,  they  would  in- 
cur no  risk.    A  day  was  fixed  by  the  note  on  which  a  deposit  of 
20  per  cent,  was  to  be  paid.    The  plaintiff  had  in  fact  bought  tlie 
bark  from  C.  by  verbal  contract,  but  had  not  paid  for  it    Before 

the  deposit  was  paid,  the  plaintiff  sent  the  defendants  an 
[312^]  invoice  on  the  basis  of  the  terms  mentioned  *in  the  bought 

note,  and  requested  them  to  pay  the  deposit  to  0.    They 
did  so.    The  plaintiff  afterwards  treated  the  sale  as  a  sale  by  him- 

(t)  2H.  &C.227. 


OHAP.   IV.]  LIABILITT  OF  AGENTS  TO  THIBD  PASTIES.  419 

felf  as  principal,  at  the  prioe  in  tlie  bought  and  sold  notes,  and 
the  Court  of  Exchequer  held  that  parol  evidence  was  admissible 
to  show  that  the  bought  and  sold  notes  did  not  really  contain  the 
contract  between  the  parties. 

In  an  earlier  case  (J)  it  had  been  decided  that  parol  evidence 
is  admissible  to  show  that  a  document,  apparently  a  written 
agreement,  was  signed  without  any  intention  of  making  a  present 
contract,  but  that  it  was  to  be  conditional  upon  the  happening  of 
an  event  which  had  not  occurred. 

The  result  of  the  authorities  is,  then,  that  an  agent  cannot,  any 
more  than  any  other  contracting  party,  give  evidence  to  vary  the 
terms  of  a  written  agreement;  but  he,  like  any  other  contracting 
party,  may  give  evidence  to  show  that  the  written  agreement  con- 
tains no  contract 

(c)  Wh^re  the  agent  has  received  money. 

When  a  sum  has  been  paid  into  the  hands  of  an  agent  for  the 
use  of  his  principal,  or  by  his  principal  for  third  parties,  it  may 
become  important  to  consider,  under  what  circumstances  that 
sum,  or  any  part  of  it,  may  be  recovered  from  the  agent  person- 
ally. A  variety  of  cases  are  possible.  For  instance,  when  the 
money  has  been  paid  for  the  use  of  the  principal,  the  money  may 
have  been  paid  through  fraud  or  by  mistake.  The  agent  may 
have  transferred  it  to  his  principal,  and  the  transfer  again  may 
have  been  with  or  without  notice,  or  the  agent  by  reason  of  the 
payment  to  him,  may  have  done  something  which  will  be  to  his 
prejudice  if  the  payment  to  him  is  declared  void.  Further,  the 
agent  may  be  in  the  position  of  stakeholder;  or  again  he  may 
claim  to  retain  the  money  in  satisfaction  of  an  illegal  demand; 
or  whilst  acting  for  an  undisclosed  principal,  he  may  hold  himself 
out  to  be  a  principal.  Such  are  some  of  the  possible  combina- 
tions of  circumstances  whidi  might  have  to  be  considered  before 
a  decision  could  be  arrived  at  of  the  question  whether,  in  a  given 
case,  an  agent  was  personally  liable  to  repay  money  which  had 
been  handed  over  to  him. 

The  result  of  the  authorities  may  be  thus  summarized: 

^First,  as  to  cases  where  money  is  paid  to  the  agent  for  [313^] 
the  use  of  his  principal. 

An  agent  to  whom  money  has  been  mispaid  for  the  use  of  his 

0')  Pjrm  ?.  Campell,  6  £1.  &  BL  370;  25  L.  J.|  Q.  B.  277. 
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principal  is  not  personallj  liable  to  the  person  who  makes  the  paj- 
ment — 

(1.)  Where  the  agent  has  paid  over  the  money  to  his  princi- 
pal without  notice  {k);  ^ 
In  one  case  (l)  where  the  agent  or  clerk  in  an  office  gave  a  re- 
ceipt for  the  money  received,  and  subsequently  received  notice,  the 
court  held  that  the  receipt  given  was  the  receipt  of  the  principal 
(2.)  Where,  before  notice,  the  situation  of  the  agent  has  been 
altered  by  anything  done  by  him  upon  the  assumption 
that  the  payment  was  good  (m).* 
The  agent  will  be  personally  liable  to  the  third  party — 
(1.)  Where  the  agent  pays  over  the  money  to  his  principal 
after  notice; ' 

(k)  Toad  T.  Underwood,  2  Raym.  satisfied  by  the  principal.    Mowalt  ▼• 

1210;  East  India  Company  v.  l^on,  McLelan,  sopra. 

8  B.  &  C.  280.  Where  K.,  as  agent  of  B.  &  A.,  aa- 

'  Elliott  ▼.  Swartwoat,  10  Pet  187;  signed  goods  to  L.  &  P.,  on  advanoei 
Granger  ▼.  Hathaway,  17  Mich.  500;  from  the  latter;  and  immediately  cred- 
Mowatt  V.  McLelan,  1  Wend.  178;  itod  the  advances  to  B.  &  A.,  to  whom 
Garew  v.  Otis,  1  Johns.  418;  Heirick  y.  a  balance  was  still  dne  from  E.;  and 
Gallagher,  60  Bazb.  566;  LaFazge  y.  then  B.  &  A.  ccmsented  that  K.  should 
Eneeland,  7  Cow.  456;  Ripley  y.  Gel-  transfer  this  credit  to  his  private  aoooont 
ston,  9  Johns.  201 ;  Fiye  v.  Lockwood,  against  B.  alone,  who  would  still  owe 
4  Cow.  454;  Metcalf  y.  Denson,  4  J.  him  a  balance  on  private  aocoant  he- 
Baxter,  565.  tween  them;  which  was  done:  ffeU 

The  above  rale  does  not  extend  to  an  that  this  was  equivalent  to  actual  pay- 
agent  who  obtains  mon^  illegally  by  ment  of  the  money;  and  though  the 
compoLdon  or  extortion,  though  no  no-,  goods  sold  for  less  than  the  advance,  yet 
tice  is  given  not  to  pay  it  over.  Ripley  held,  that  K.  was  not  liaUe  for  the  dif- 
v.  GeLston,  supra;  Frye  v.  Lockwood,  S*rence.  Otherwise,  if  the  credit  had 
Bupra;  Metcalf  v.  Denson,  supra.  remained  a  simple  and  direct  one  to  B. 

But  in  case  of  a  voluntaiy  payment  &  A.    La  Farge  v.  Eneebud,  7  Cow. 

by  mere  mistake  of  law,  no  action  will  456. 

lie  to  recover  bads  the  money.    Elliott  An  action  will  not  lie  against  adep- 

y.  Swartwout,  10  Pet.  187.  uiy  sheriff  to  recover  money  rightfully 

The  question  in  these  cases  is,  what  received  by  him  in  that  character,  al- 

amounte  to  a  pa3nnent  over?    Where  though  on  demand  of  him  while  tbe 

the  account  between  the  principal  and  money  is  yet  in  his  hands,  he  refuses  to 

agent  has  been  settied  and  closed,  the  pay  it  to  the  person  to  whom  it  bdoogs. 

agent  is  discharged.    The  retaining  by  Colvin  v.  Holbrook,  2  N.  T.  126. 

the  agent  of  a  portion  of  the  money  re-  (I)  Stephens  v.  Badcock,  8  B.  ft  Ad. 

ceived,  with  the  assent  of  his  principal,  854. 

in  payment  of  a  demand  against  the  (m)  Builer  v.  Harrison,  Cowp.  565. 

principal,  is  equivalent   to  the  whole  '  Hemck  v.  Gallagher,  60  Barb.  566; 

Bum*s  having  been  paid  over  to  the  La  Farge  v.  Eneeland,  7  Cow.  456. 

principal,  and  the  demand  of  the  agent  *HeaiBey  v.  Fmyn,  7  Johns.  179; 


CHAP.   IV.]  LIABILITY  OF  AGENTS  TO   THIRD  PASTIES.  421 

(2.)  Where  the  agent,  being  a  stakeholder,  receives  a  deposit, 
which  he  pays  over  before  the  conditions  npon  which 
it  is  to  be  paid  are  fulfilled  (/i);  ^ 
(3.)  Where  the  agent  retains  money  in  satisfaction  of  an  ille- 
gal claim,  and  pays  it  over  to  his  principal,  provided 
the  maxim  in  pari  delicto  does  not  apply  {p)} 
Where  money  has  been  paid  to  an  agent,  the  courts  have  de- 
clined to  allow  an  action  to  proceed  against  the  agent  for  the 
purpose  of  trying  the  validity  of  a  right  claimed  by  the  princi- 
pal (^). 

An  agent  who  receives  money  for  his  principal  is  liable  as  prin- 
cipal so  long  as  he  stands  in  his  original  situation,  and  until  there 
has  been  a  change  of  circumstances  by  his  having  paid  over  the 
money  to  his  principal,  or  done  something  equivalent  to  it(^);  but 
the  mere  forwarding  of  his  account  to  the  principal,  and  the  plac- 
ing the  sum  to  his  credit,  is  not  such  a  change  of  circumstances  as 
would  free  the  agent  from  liability  (?•)•• 

To  entitle  an  agent  to  a  defence  of  payment  over  to  his  princi- 
pal, it  must  appear  that  the  money  was  received  by  him  as  agent. 
In  Ifeuxdl  v.  Tomlinson  («),  where  the  defendants,  acting 
*for  an  undisclosed  principal,  received  a  greater  sura  than  [314*] 
was  due  upon  a  sale  of  cotton  to  the  plaintiffs^  which  sum 
was  settled  in  account  between  themselves  and  their  principals,  to 
whom  they  had  made  advances,  Mr.  Justice  Willes  stated  to  the 
jury  that  every  agent  for  the  sale  of  goods,  who  has  advanced 
money  upon  them  and  has  tliem  in  his  possession,  has  a  right  to 
sell  them  as  owner,  unless  his  authority  is  countermanded.    ffoU 

Hexrick  v.  Galla^lier,  60  Barb.  566;  Pet.  8. 

Bend  ▼.  Hoyt,  13  Pet  263.  (n)  See  cases,  infra. 

Bat  where  the  defendants  in  an  exe-  '  See  Carew  v.  Otb,  1  Johns.  418.  See 

cation  paid  to  the  agents  of  the  plaintiff  post,  p.  319. 

the  amoant  of  the  debt,  and  gaye  a  (o)  Towson  v.  Wilson,  1  Camp.  996, 

Teibal  notice  that  it  was  their  intention  and  cases  infra. 

to  sae  oat  a  writ  of  error  to  reverse  the  *See  Wright  v.  Eatcm,  post,  p.  829, 

judgment ;  and  this  was  afterwards  done  note. 

and  the  judgment  reversed;   bat  the  (p)  Sadler  r.  Evans,  4  Bair.  1984. 

agents  of  the  plaintiff  paid  over  to  him  ig)  Per  Lord  Ellenboroagh,  Coz  v. 

forthwith  the  amoant  received,  and  the  Prentice,  8  M.  &  S.  848. 

defendants  then  brought  suit  against  the  (r)  lb. ;  BuUer  y.  Harrison,  Cowp.  565. 

agents  to  recover  the  sum  paid  them:  *See  La  Farge  v.  Kneeland,  supra. 

Held,  that  they  could  not  recover.  Bank  note, 

of  U.  S.  y.  Bank  of  Washington,  6  (s)  L.  R.,  6  C.  P.  405. 
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land  v.  Jiusaell  (t)  and  Shand  v.  Chxint(u)  were  distingaished  on 
the  ground  that  in  both  of  them  the  persons  who  dealt  with  the 
agent  knew  that  they  were  dealing  with  one  who  represented  an 
undisclosed  principal,  whereas  the  defendants  in  the  present  case, 
though  general  brokers,  acted  as  principals.  He,  therefore,  di- 
rected the  jury  to  find  for  the  plaintiffs.  The  Court  of  Common 
Pleas  upheld  the  ruling  on  the  ground  that,  as  between  themselves 
and  the  plaintiffs,  the  defendants  were  principals.  The  reason  of 
the  rule  upon  which  this  case  was  determined  is  obvious.  In  cer- 
tain cases,  an  agent  is  protected  where  his  principal  would  not  be 
protected;  but  this  protection  ought  not  to  be  extended  to  cases 
where  the  agent  assumes  tlie  character  of  a  principal,  and  after- 
wards offers  evidence  of  the  fact  of  his  agency.  There  is  the  same 
reason  for  the  rejection  of  such  evidence  in  this  case,  as  there  is 
where  an  agent  seeks  to  free  himself  from  liability  upon  a  con- 
tract by  evidence  that  he  was  the  agent  of  an  undisclosed  prin- 
cipal. 

Where  a  person  gets  money  into  his  hands  illegally,  he  cannot 
discharge  himself  by  paying  it  over  to  another;  provided  the 
maxim  in  pari  delicto  does  not  apply,  he  will,  on  the  contrary,  be 
compelled  to  repay  it.^  This  has  been  ruled  by  Mr.  Justice  Law- 
rence (a?),  by  Lord  Ellenborongh  (y),  by  Lord  Kenyon  (2),  and  is 
well  established  (a).  Hence,  if  a  revenue  officer  seize  goods  as 
forfeited  which  are  not  liable  to  seizure,  and  take  money  of  the 
owner  to  release  them,  it  is  no  answer  to  an  action  by  the  owner 
to  recover  the  money  as  paid  that  he  has  paid  the  money  over  to 
his  superior  (J).*  See  per  Parke,  B.,  in  AUlee  v.  Backhouse  (c).  So 
where  the  wrongful  seizure  was  made  by,  and  the  payment  made 
to,  a  bailiff  {d). 
[315*]  *In  Towson  v.  Wilson  {e\  the  action  was  to  recover 
back  money  paid  to  parish  officers  by  the  plaintiff,  who 
liad  been  taken  into  custody  as  the  putative  father  of  a  bastard 
child.    This  money  had  been  paid  for  the  purpose  of  meeting  all 

(0  1  B.  &  S.  424;  82  L.  J.,  Q.  B.  297.  (t)  Irving  v.  Wibon,  4  T.  R.  483. 

(u)  15  C.  B.,  N.  S.  324.  *See  the  sul^'ect  of  doreea  of  goods, 

>  Bee  ante,  p.  313,  note.  considered  in  £well*8  Lead.  Cases  on 

[x)  Anon.,  1  Camp.  397,  n.  Disabilities,  under  the  head,  *'  DoresB.** 

iff)  Towson  V.  Wilson,  1  Camp.  396.  (c)  3  M.  &  W.  648. 

(z)  Miller  t.  Aiis,  1  Selw.  N.  P.  92.  {d)  Snowdon  ▼.  DaTis,  1  Tumt  859. 

(a)  See  Clark  ▼.  Johnson,  3  Bing.  424.  (e)  Sapra. 


CHAP.   IV.]  LIABILnT  OF  AGENTS  TO  THIBD  PABTIES.  423 

future  cliarj^  in  respect  of  the  child.  Before  all  the  money  was 
expended  the  child  died,  and  the  defendants,  the  overseers,  had 
paid  over  the  surplus  to  their  successors.  It  was  ruled  by  Lord 
£ilenborou((h  that  the  action  lay,  the  contract  being  illegal,  as  it 
gave  the  parish  an  interest  in  abridging  the  life  of  the  child. 
^  When  this  question  first  came  before  me,  on  account  of  its  nov- 
eltyv  I  consulted  the  other  judges  upon  it;  and  I  found  that  they 
(including  a  noble  friend  of  mine,  now  no  more)  were  of  the 
same  opinion.  The  chief  objections  to  the  action  appear  to  be, 
that  the  parties  may  be  represented  as  in  pari  delicti/  but  that 
cannot  be  said  in  this  instance,  as  the  plaintiff  had  been  arrested, 
and  was  under  duress  when  he  deposited  the  money  with  the  de- 
fendants." 

In  another  case  (y),  the  plaintiff,  whilst  imprisoned,  contracted 
with  the  defendant,  who  was  the  governor,  for  the  purchase  of  an 
annuity.  The  annuity  was  afterwards  set  aside,  but  the  defendant, 
when  called  upon  to  refund,  claimed  a  sum  as  rent  for  the  room 
which  the  plaintiff  had  been  allowed  to  occupy  whilst  in  prison. 
The  governor  accounted  for  the  sum  received  at  the  quarter  ses- 
sions. Lord  Kenyon  directed  a  verdict  for  the  plaintiff.  The 
gaoler  bad  no  authority  by  the  regulations  of  the  prison  to  let 
rooms. 

The  ratio  decidendi  adopted  in  the  case  of  Pond  v.  Under- 
wood (g\  decided  in  1705,  is  applicable  in  the  present  day.  This 
case  overruled  Jacob  v.  Allen  (h).  It  was  an  action  by  an  exec- 
utor for  money  received  by  the  defendant  and  owing  to  the  testa- 
tor. At  the  trial,  it  appeared  that  before  the  will  was  found  ad- 
ministration was  granted  to  the  testator's  sister,  who  gave  to  the 
defendant  a  warrant  of  attorney  to  receive  the  money  in  question. 
He  received  the  money  accordingly,  and  paid  it  over  to  the  ad- 
ministratrix before  any  notice  of  the  will.  Lord  Holt  nonsuited 
the  plaintiff,  on  the  ground  that  no  action  lay  against  the  defend- 
ant, as  he  had  paid  the  money  over  to  his  principal  without  notice. 

Where  an  action  is  brought  against  an  agent,  not  on  the  ground 
that  the  payment  was  made  by  mistake,  but  for  the  purpose  of 
testing  a  right  claimed  by  the  principal,  the  action  will 
*not  lie.     Thus  it  was  ruled  in  an  old  case,  that  where  a  [816*] 

(/)  Hitter  V.  Aria,  sapra.  (g)  2  Lord  Raym.  1210.  {h)  1  Balk.  27. 
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man  receives  money  for  another  under  pretense  of  right  {e.  jr., 
for  tithes),  the  court  will  not  suffer  the  principal's  right  to 
be  tried  in  an  action  against  the  collector  or  receiver,  if  the  de- 
fendant can  show  the  least  colour  of  his  right  in  his  principal,  as, 
for  example,  by  having  been  for  some  time  in  possession  (i). 

In  Sadler  v.  Evans  {k\  decided  in  1766,  the  action  was  brought 
with  the  intention  to  try  the  right  of  Lady  W.  to  a  certain  quit 
rent  Barron  Perrott  nonsuited  the  plaintiff,  being  of  opinion 
that  the  right  to  an  inheritance  of  the  principal  could  not  be  tried 
in  an  action  for  money  had  and  received  brought  against  the 
agent.  A  rule  to  set  aside  the  nonsuit  was  discharged.  From 
some  of  the  observations  of  the  court,  it  might  be  inferred  that 
they  thought  the  general  rule  to  be  that  payment,  or  no  payment, 
by  the  agent  was  immaterial;  but  these  remarks  must  betaken 
subject  to  the  particular  circumstances  of  the  case.  Lord  Mans* 
field  distinctly  said  that  when  payments  are  made  to  a  known 
agent,  the  action  ought  to  be  brought  against  the  principal,  "un- 
less in  special  cases,  or  under  notice,  or  nwlafide!^ 

Buller  V.  Harrison  (Z),  decided  in  1777,  was  an  action  to  re- 
cover a  sum  of  2,1002.  paid  as  due  upon  a  policy  of  insarance  to 
the  defendant  as  agent  for  the  insured.  The  agent  placed  the 
money  to  the  account  of  the  principal.  After  payment,  the 
plaintiffs  discovered  that  the  money  was  not  due,  and  gave  notice 
to  that  effect  to  the  agent.  At  the  trial.  Lord  Mansfield  left  it  to 
the  jury  to  say  whether  the  action  could  be  maintained  against 
the  defendant  as  agent,  and  ruled  that  it  depended  on  whether 
the  fact  that  the  defendant  had  placed  the  money  to  the  account 
of  his  principal  was  equivalent  to  a  payment  of  it  over.  The 
jury  found  for  the  defendant  A  rule  nisi  for  a  new  trial  was 
made  absolute  by  the  court  "  In  general,  the  principle  of  law  is 
clear,"  said  Lord  Mansfield,  ^^  that  if  money  be  mispaid  to  an 
agent  expressly  for  the  use  of  his  principal,  and  the  agent  has 
paid  it  over,  he  is  not  liable  in  an  action  by  the  person  who  mis* 
paid  it.  .  .  .  On  the  other  hand,  it  is  just  that  as  the  agent  ought 
not  to  lose,  he  should  not  be  a  gainer  by  the  mistake.  And, 
therefore,  if  after  the  payment  so  made  to  him,  and  before  he  has 

{%)  Staplefield  v.  Zewd,  BuU.  N.  P.       (h)  4  Buit.  1984. 
133,  and  see  Sadler  y.  Eyaos,  4  Buzr.       (Q  Gowp.  565. 
1984. 
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paid  the  money  over  to  his  principal,  the  person  corrects 
*the  mistake,  the  agent  cannot  afterwards  pay  it  over  to  [317*] 
his  principal  without  making  himself  liable  to  the  real 
owner  for  the  amount."  His  lordship  was  of  opinion  that  the 
question  was  one  of  law  and  not  of  fact,  and  that  the  direction  to 
the  jury  should  be,  that,  if  they  were  satisfied  the  money  was  paid  by 
mistake,  and  that  the  defendant's  situation  was  not  altered  by  any 
new  circumstance  since,  they  ought  to  find  for  the  plaintiff. 

Lord  Mansfield's  statement  of  the  law  was  adopted  in  Cox  v. 
Prentice  (m),  which  was  decided  in  1815,  The  defendant  had 
received  from  his  principal  a  bar  of  silver,  which  he  took  to  the 
plaintiffs,  who  melted  it,  and  having  obtained  an  assay  at  the  de- 
fendant's expense,  paid  the  latter  as  for  the  number  of  ounces  of 
silver  which  by  the  assay  it  was  calculated  to  contain.  The  num- 
ber paid  for  was  afterwards  discovered  to  exceed  the  true  number. 
The  plaintiffs  offered  to  return  the  bar.  The  court  held  that  they 
might  sue  the  defendant  for  the  price,  although  he  had  sent  his 
account  to  the  principal,  and  in  it  had  placed  the  price  received  to 
the  credit  of  his  principaL  On  behalf  of  the  defendant,  it  was 
contended  that  at  the  time  of  the  sale  the  agent  was  ignorant  of 
the  value,  and  that  even  if  he  had  affirmed  that  the  silver  was  of 
a  particular  value,  neither  he  nor  the  principal  would  be  liable  un- 
less he  knew  it  not  to  be  of  that  value,  or  warranted  it  to  be  so. 
But  here  the  buyers  fixed  the  price  by  the  estimate  of  a  third  per- 
son. The  contention  was  of  no  avail.  ^^This,"  said  Lord  Ellen- 
borough,  ^^  is  a  case  of  mutual  innocence  and  equal  error.  .  .  . 
Much  of  the  argument  has  been  raised  by  the  circumstance  of  a 
third  person  having  been  introduced  into  this  transaction;  but  the 
nature  of  the  commodity  made  the  intervention  of  some  other 
standard  than  the  parties'  own  judgment  necessary."  As  to  the 
position  of  the  assayer,  the  court  agreed  that  he  was  a  middleman, 
or  if  an  agent  for  one  party  only,  he  was  rather  an  agent  for  the 
defendant 

Stephens  v.  Badcock  {rC)  was  decided  in  1832.  An  attorney, 
who  was  accustomed  to  receive  dues  for  the  plaintiff,  left  his  clerk, 
the  defendant,  in  charge  of  the  ofSce.  The  defendant,  whilst  so 
in  charge,  received  money  on  account  of  the  above  dues  for  the 

(m)  3  M.  &  S.  341  (n)  8  B.  &  Ad.  351 
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plaintiffs,  and  gave  a  receipt  signed  "  B.  for  M.  J."  (his  master). 
The  latter  left  home  and  never  returned,  but  it  did  not  ap- 
[318*]  pear  that  his  intention  so  to  act  was  known  to  the  *defend- 
ant  At  the  trial  it  was  contended  that,  as  the  defendant 
acted  only  as  clerk  to  the  attorney  in  receiving  the  dues  at  the 
time  of  payment  on  behalf  of  the  defendant,  the  action  should 
have  been  brought  against  his  principal;  and,  secondly,  that  there 
was  no  privity  between  the  plaintiff  and  defendant  Mr.  Justice 
Taunton  ruled  that  the  money  was  recoverable  as  having  been  paid 
to  the  defendant  under  a  mistake,  and  not  paid  over  by  him  to  his 
principal  before  notice.  A  rule  nisi  to  enter  a  nonsuit  was  made 
absolute,  the  court  being  of  opinion  that  the  money  could  not  be 
recovered  from  the  defendant  as  money  paid  to  him  in  a  mistake. ' 
The  defendant,  it  was  held,  received  it  as  the  attorney's  agent,  and 
the  receipt  given  was  the  receipt  of  the  principal,  and,  if  he  had 
not  been  bankrupt,  would  have  been  evidence  against  him  in  an 
action  brought  by  the  present  plaintiff. 

Want  of  privity  between  the  agent  and  third  parties  has  often 
proved  fatal  to  the  right  of  the  latter  to  recover  money  from  the 
agent^  Thus,  where  there  were  several  joint  owners  of  a  ship, 
and  B.,  the  managing  owner,  employed  G.  as  general  agent,  and 
to  receive  and  pay  moneys  on  account  of  the  ship.  C.  kept  a 
separate  account  in  his  books  with  B.  as  managing  owner.  To 
obtain  payment  of  a  sum  of  money  due  from  a  certain  company 
on  account  of  the  ship,  it  was  necessary  that  the  receipt  should  be 
signed  by  one  or  more  of  the  owners,  besides  the  managing  owner. 
Upon  a  receipt  being  signed  by  A.,  one  of  the  other  owners,  C.^ 
received  on  account  of  the  ship  2,000Z.  from  the  company  in  ques- 
tion,  and  placed  it  to  B.'s  credit  in  his  books  as  managing  owner. 
The  other  part  owners  brought  an  action  to  recover  the  balance  of 
that  account  against  the  agent,  but  the  court  held  ho  had  received 
the  money  as  agent  of  B.,  and  was  accountable  to  him  for  it, 
and  that  there  was  no  privity  between  the  plaintiffs  and  the  de- 
fendant (o). 

An  agent  cannot  be  called  upon  to  restore  to  tliird  parties  money 
which  he  has  paid  over  to  his  principal,  which  he  had  no  right  to 
withhold  from  his  principal.'    Certain  bills  of  exchange  were 

'See  ante,  p.  249,  note.  *  An  agent,  who  has  received  money 

(o)  Sims  T.  Biittain,  4  B.  &  Ad.  375.    fen:  the  use  of  his  pxindpal,  is  boond  to 
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drawn  upon  and  accepted  by  the  East  India  Company  in  &vonr 
of  "W.  H.  They  were  afterwards  indorsed  to  D.  and  0.  by  an 
agent  of  W.  H.  under  a  supposed  authority  given  by  a  power  of 
attorney,  which  was  seen  and  inspected  by  the  acceptors.  D.  and 
G.  indorsed  the  bill  to  B.  and  Go.  (the  defendants),  their 
^bankers,  in  order  that  the  latter  might,  as  their  agent,  [319*] 
present  them  for  payment  when  due.  B.  and  Go.  put  their 
names  on  the  back  of  the  bills,  presented  them  for  payment,  and 
received  the  amount  This  they  paid  over  to  their  principals. 
When  it  was  discovered  that  the  power  of  attorney  did  not  author- 
ize the  agent  to  indorse  the  bills,  the  administrator  of  W.  H.,  in 
an  action  against  the  acceptors,  recovered  the  amount  of  them. 
The  acceptors  then  brought  an  action  against  B.  and  Go.,  and 
declared  on  a  supposed  undertaking,  that  they,  as  holders,  were 
entitled  to  receive  the  amount  of  the  bills.  The  jury  found  that 
the  plaintiffs  paid  the  bills  on  the  faith  of  the  power  of  attorney, 
and  not  of  the  indorsement  by  the  defendants,  and  that  the  latter 
paid  over  the  money  beforo  they  had  notice  of  the  invalidity  of  the 
first  indorsement.  The  court  decided  that  there  was  no  ground 
for  the  action  (j>).  It  is  to  be  noticed  that  the  power  of  attorney 
was  not  produced  by  the  defendants,  nor  was  there  any  evidence 
that  they  had  any  means  of  estimating  its  sufficiency,  and  further 
that  the  insufficiency  of  the  authority  was  not  discovered  until  the 
money  had  been  paid  over  by  the  defendants  to  their  principals, 
and  that  if  there  was  negligence  it  was  due  to  the  plaintiffs'  mis- 
take on  a  point  of  law  {q). 

A  question  may  arise  whether  the  defendant  was  a  stakeholder,^ 
or  rather  the  agent  of  one  of  the  parties  in  a  transaction.  Thus 
in  Bamfard  v.  ShvUUworth  (r),  where,  on  the  sale  of  certain 
premises  by  auction,  the  memorandum  of  agreement  was  signed 
by  the  auctioneer  as  agent  for  the  purchaser  and  by  the  vendor's 
attorney.  The  purchaser  paid  his  deposit  to  the  attorney,  who  gave 
a  receipt  signed  by  him  as  agent  for  the  vendor.  The  sale  went 
off  through  the  vendor's  default,  and  the  court  held,  inasmuch  as 

pay  it  over  to  him,  and  has  no  right  to  id.  140. 

letam  it  to  the  penon  from  whom  he  (p)  The  East  Indian  Co.  v.  Trillon,  3 

received  it    He  cannot  dispute  the  title  B.  k  C.  280, 1824. 

of  his  principal  by  setting  upon  adverse  (q)  See  Bilbie  v.  Lmnley,  2  East,  469. 

tide  in  a  stranger.    Hanco<^  v.  Gomez,  '  See  ante,  p.  813. 

58  Barb.  490;  Murray  v.  Yonderbilt,  39  (r)  11  A.  &  E.  926. 
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the  attorney  was  merely  the  vendor's  agent,  and  not  a  stakeholder, 
an  action  for  the  deposit  could  not  be  maintained  against  him. 
The  defendant  had  applied  the  money  in  question  in  payment  of 
certain  expenses  upon  the  instruction  of  the  vendor,  but  the  court 
did  not  dwell  npon  this  circamstance. 

In  an  early  case,  where  an  action  was  bronght  by  the  depositor 

to  recover  from  an  auctioneer  a  deposit  which  had  not  been  paid 

over  to  his  principal,  the  Court  of  King's  Bench  intimated  tliat  if 

a  stakeholder  receives  a  deposit  and  pays  it  over  before  the 

[320*]  ^conditions  upon  which  it  is  to  be  paid  are  fulfilled,  he  is 

nevertheless  liable  to  repay  it  («). 

In  Edwards  v.  Jloddir^  (^),  which  was  decided  in  1814^  an 
attorney  who  was  also  an  aactioneer  received  a  deposit  on  prop- 
erty which  he  had  sold  by  auction,  and  after  queries  raised  on  the 
title,  but  before  they  were  cleared,  paid  over  the  deposit  to  his 
principal  The  buyer  re-demanded  the  deposit  on  the  ground 
that  there  was  no  good  title,  but  the  auctioneer  refused  it.  He 
had  paid  over  the  money  to  the  vendor  prior  to  the  request  to  re- 
fund. The  court  held  him  nevertheless  liable  to  repay  it  to  the 
buyer.  The  only  question  in  the  case,  as  pointed  out  by  Gibbs, 
C.  J.,  was  whether  payment  to  his  principal  by  the  defendant  freed 
him  from  liability.  This  question  was  decided  in  the  negative,  in 
a  great  measure  owing  to  the  fact  that  the  defendant  was  an  at- 
torney, and  therefore  capable  of  judging  of  the  value  of  the  ven- 
dor's title.  The  dictum  of  the  court  in  Biirrough  v.  Skinner  {u)j 
is  well  established  {x). 

(d)  Where  the  jnincijpal  directs  a  jpayment  to  third  parties. 

An  agent  who  has  received  money  from  his  principal  to  pay  to 
a  third  person,  is  liable  to  the  latter  in  an  action;  but  in  order  to 
render  the  agent  liable  to  a  third  person,  there  must  be  a  specifio 
appropriation  of  the  money  to  the  use  of  such  third  person  assented 
to  by  the  agent  (y).* 

Kice  questions  may  be  raised  with  reference  to  the  evidence 

(«)  Bniiough  y.  Sidnner,  5  Bnir.  2,  6B1;  Bamford  v.  Shattleworth,  11  A.  A 

639.  E.  926. 

(0  5  Taunt  815.  (y)  Paley,  by  lioyd,  p.  894;  Wifl- 

(tt)  Supra.  ianis  v.  Everett,  14  East,  582. 

(x)  Baird  v.  Bobertsoii,  1  M.  &  G.  ^  See  poet,  p.  327,  note. 
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required  of  snch  an  assent  on  the  part  of  an  agent  to  hold  remit- 
tances for  and  on  behalf  of  a  third  party  as  will  render  the  agent 
liable  to  the  third  party.  It  was  argued  in  Malcolm  v.  Scott  (2), 
which  was  decided  in  1850,  that  the  third  party  is  not  bound  to  prove 
a  positive  contract  on  the  part  of  the  agent  to  pay  over  the  money, 
bat  that  it  is  enough  to  show  an  attornment  by  the  agent  to  his 
principal's  order.  In  that  case  the  defendants  were  directed  by 
their  principal  to  hold  a  sum  of  money  at  the  disposal  of  the 
plaintiff,  a  creditor  of  the  principal.  The  defendants  accordingly 
wrote  to  the  plaintiff  "to  advise''  him  of  their  principal's  request, 
adding,  "  At  the  present  time  we  are  considerably  in  cash 
advance  for  the  firm,  and  the  *  consignments  and  remit-  [321*] 
tances  hitherto  advised  will,  we  think,  fall  short  of  the 
engagements  we  are  under  on  their  account  We  have,  however, 
registered  the  above,  and  should  remittances  or  consignments 
come  forward  to  enable  us  to  meet  their  wishes,  we  shall  lose  no 
time  in  advising  you."  The  defendants  afterwards  wrote  to  their 
principal  that  the  state  of  the  accounts  did  not  warrant  the  pay- 
ment to  the  plaintiff.  The  coui*t  held  that  the  defendants  had 
entered  into  no  positive  engagement  to  pay  the  money,  and  that 
consequently  the  plaintiff  had  no  right  of  action. 

Lord  EUenborough  said  in  Willis  v.  Freeman  (a),  that  the 
case  of  WWcms  v.  Ca/tey  (3)  established  the  principle  that  if  a 
man  who  has  funds  in  his  hands  belonging  to  a  trader  who  has 
committed  a  secret  act  of  bankruptcy,  accept  a  bill  for  that  trader 
without  knowing  of  such  act  of  bankruptcy,  he  may  apply  those 
funds  when  the  bill  becomes  due,  and  to  the  discharge  of  his  own. 
acceptance.  The  same  judge  ruled  in  another  case  (0),  that  if  A. 
is  under  acceptance  to  B.,  he  may  retain  money  of  B.'s  in  his 
hands  to  discharge  it,  either  until  the  bill  is  delivered  up  to  him, 
or  until  he  receives  a  bond  of  indemnity  against  being  sued  upon 
it  So  it  was  held  in  a  subsequent  case  (e^,  that  where  a  sum  of 
money  has  been  lodged  with  a  party  to  indemnify  him  against 
bills  of  exchange  accepted  by  him  for  the  accommodation  of 
another,  an  action  will  not  lie  against  him  to  recover  the  money 
while  the  bills  are  outstanding,  although  they  are  within  the 
Statute  of  Limitations. 

(2;)  5  Ex.  601.  (c)  Madden  v.  Eempster,  1  Camp.  12. 

(a)  12  £ast,  6*56.  (<0  Mone  v.  WilliamB,  3  Camp.  418. 

Q>)  7  T.  R.  711, 
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The  qnestion  was  much  discnssed  in  a  later  case  dedded  by  the 
Common  Fleas  in  1850  {ey  The  action  was  brought  bj  the  as- 
signees of  a  bankrupt  to  recover  from  the  defendant  a  sum  of 
money  lodged  in  his  hands  to  meet  an  accommodation  bill  of 
which  he  was  the  acceptor  and  the  bankrupt  the  drawer.  Before 
the  maturity  of  the  bill  the  drawer  became  bankrupt,  and  the 
court  held  that  the  assignees  could  not  recover.  ^  The  question 
is,"  said  Mr.  Justice  Maule,  "whether  the  bankrupt  could  have 
revoked  that  destination  of  the  money,  and  could  have  called 
upon  the  defendant  to  return  it  to  him.  •  .  •  An  act  done  in 
performance  of  a  binding  contract  is  not  revocable.  The  accept- 
ance of  the  bill  was  a  good  consideration  for  the  contract  to 

indemnify." 
[322*]      *WUliam8  v.  Everett  (/),  decided  in  1811,  was  another 

action  for  money  had  and  received  brought  to  recover 
300Z.,  being  part  of  the  amount  of  a  bill  remitted  by  one  Kelly, 
resident  abroad,  to  the  defendants,  his  bankers,  in  England.  In 
his  letter  accompanying  the  bill  K.  sidd:  "I  remit  you  by  the 
*  Warley '  1,126Z.  2«.,  which  I  particularly  request  you  will  order 
to  be  paid  to  the  following  persons,  who  will  produce  their  letters 
of-  advice  from  me."  Amongst  the  persons  named  was  the 
plaintiff.  Before  the  bill  became  due  the  plaintiff  gave  Everett 
notice  of  a  letter  he  had  received  from  K.  ordering  his  debt  to  be 
paid  out  of  that  remittance.  At  the  same  time  he  offered  the 
defendants  an  indemnity.  The  latter,  however,  refused  to  in- 
dorse the  bill  away  or  to  act  upon  the  letter.  The  question  was 
whether  the  plaintiff  was  entitled  to  receive  from  the  defendants 
the  amount  of  the  debt  due  to  him  from  K.  out  of  the  money 
which  was  admitted  to  have  been  received  when  the  bill  became 
due.  At  the  trial  Lord  Ellenborough  nonsuited  the  plaintiff,  on 
the  ground  that  as  the  defendants  had  renounced  the  terms  on 
which  the  bill  was  remitted  before  the  money  was  actually  re- 
ceived, the  money  was  only  money  had  and  received  to  the  use  of 
the  remitter  of  the  bill.  The  ruling  was  upheld  by  the  full  court 
The  judgment  was  delivered  by  Lord  Ellenborough,  who  said: 
"  It  will  be  observed  that  there  is  no  assent  on  the  part  of  the 
defendants  to  hold  this  money  for  the  purposes  mentioned  in  the 
letter;  but,  on  the  contrary,  an  express  refusal  to  the  creditor  so 

W  Yates  v.  Hoppe,  9  C.  B.  541.  (/)  U  East,  582. 
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to  do.  .  •  •  B J  the  act  of  receiving  the  bill  the  defendantfi  agree 
to  hold  it  till  paid,  and  its  contents  when  paid,  for  the  use  of  the 
remitter.  It  is  entire  to  the  remitter  to  give  and  countermand 
his  own  directions  respecting  the  bill  as  often  as  he  pleases,  and 
the  persons  to  whom  the  bill  is  remitted  may  still  hold  the  bill 
till  received,  and  its  amount  when  received,  for  the  use  of  the  re- 
mitter himself,  until  by  some  engagement  entered  into  by  them- 
selves with  the  person  who  is  the  object  of  the  remittance,  they 
.have  precluded  themselves  from  so  doing,  and  have  appropriated 
the  remittance  to  the  use  of  such  person.  After  snch  a  circum- 
stance they  cannot  retract  the  consent  they  may  have  once  given, 
but  are  bound  to  hold  it  for  the  use  of  the  appointee." 

The  doctrine  laid  down  in  this  case  was  applied  in 
JBrind  v.  ^Hampshire  {g\  and  Scott  v.  Porcher  (A).  This  [323*] 
right  of  the  remitter  to  make  any  new  appropriation  of 
his  money  as  he  might  think  fit,  and  so  relieve  the  agent  of  lia- 
bility upon  the  original  appropriation,  was  recognized  in  Stewart 
V.  Fry^  1817  (i).  There  the  acceptor  of  a  bill  remitted  funds  to 
his  bankers,  the  defendants,  to  meet  it  The  defendants  finding 
the  bill  was  sent  back  as  dishonoured,  remitted  the  money  to  the 
acceptor.  Upon  a  subsequent  presentment  of  the  bill  they  re- 
fused payment,  and  the  court  held  that  they  were  not  liable  to  the 
holder  for  the  amount  remitted.  On  the  same  grounds,  where 
the  maker  of  the  promissory  note  paid  money  into  the  hands  of 
an  agent  to  retire  it,  and  the  agent  tendered  the  money  to  the 
holder  of  the  note,  on  condition  of  having  it  delivered  up;  but 
the  note  being  mislaid,  this  condition  was  not  complied  with,  and 
the  agent  afterwards  became  bankrupt  with  the  money  in  his 
hands.  Lord  EUenborough  ruled  that  the  maker  was  still  responsi- 
ble on  the  note  {j). 

In  BoUon  v.  Puller  (i),  decided  in  1796,  A.  and  Co.  were 
bankers  at  Liverpool,  and  two  members  of  the  firm,  namely,  C. 
and  D.,  carried  on  a  separate  business  in  London.  The  plaintiff 
having  accepted  bills  payable  to  the  house  of  G.  and  D.,  employed 
A.  and  Co.  to  get  them  paid  accordingly,  and  deposited  with  them 
good  bills  indorsed  by  them  for  the  purpose  of  enabling  them  so 

iff)  1  M.  &  W.  365.  0')  l>ent  v.  Dunn,  3  Camp.  296  (1812). 

{h)  3  Meriv.  652.  (k)  1  B.  &  P.  589. 

(t)  7  Taont  839. 
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to  do.  A.  and  Co.  debited  the  plaintiff  in  account  for  Iiis  accept- 
ances, and  credited  him  for  all  the  bills  which  he  deposited. 
Some  of  the  bills  so  deposited  bj  the  plaintiff  were  remitted  by 
A.  and  Co.  to  C.  and  D.,  upon  the  general  account  between  the 
two  houses.  Before  any  of  the  acceptances  of  the  plaintiff  be* 
came  due  both  houses  failed,  and  J.  S.  was  obliged  to  pay  his  own 
acceptances.  The  Court  of  Common  Pleas  held  that  the  assignees 
of  C.  and  D.,  namely,  the  defendant,  were  entitled  to  retain 
against  the  plaintiff  the  bills  remitted  to  them  by  A.  and  Go. 
l^e  judgment  of  the  court  was  delivered  by  Chief  Justice  Eyre, 
who  treated  the  case  as  a  middle  one  between  those  in  whidi  it 
has  been  held  that  bills  in  the  hands  of  a  factor  in  the  event  of  a 
bankruptcy  must  be  delivered  up,  subject  only  to  rights  of  lien;  and 
those  in  which  it  is  held  that  if  indorsed  bills  are  deposited  with  a 
banker,  and  they  are  by  him  negotiated  to  a  third  person, 
[324*]  though  the  purpose  for  which  they  were  ^deposi ted  should 
be  ever  so  cruelly  disappointed  by  his  becoming  bankrupt, 
the  original  owner  can  have  no  claim  to  recover  them  in  trover 
against  this  third  person.  ^^The  true  nature  of  that  transaction," 
said  his  lordship,  '^has  been  warmly  disputed  in  the  course  of  the 
argument  Bolton  paid  into  his  banker's  hands  these  bills  on  his 
general  account  for  a  particular  purpose.  This  has  been  called  an 
appropriation;  and  legal  consequences  are  deduced  from  them  as 
if  appropriation  was  a  tedinical  term,  or  at  least  was  used  in  some 
definite  or  precise  sense;  whereas  no  term  in  perpetual  use  can  be 
more  general  or  more  uncertain  in  its  import.  .  .  .  So  far  from 
being  appropriated  to  any  particular  purpose  in  the  strict  sense  of 
the  word,  the  bills  in  specie  were  not  intended  to  be  applied  to  any 
other  purpose  than  to  be  converted  into  cash,  in  order  to  increase  Mr. 
Bolton's  credit  with  his  bankers,  and  in  the  nature  of  things  they 
could  not  be  applied  in  specie  to  the  particular  purpose  of  paying 
Mr.  Bolton's  acceptances  in  London.  These  bills,  at  least  the 
bills  in  question,  were  remitted  to  the  house  in  London  on  the 
general  account  of  the  banking  houses.  We  cannot  think  that 
there  was  a  misapplication,  or  that  the  confidence  of  Mr.  Bolton 
was  abused." 

The  decision  was  mainly  relied  on  by  Yice-Chancellor  Malins 
in  Johnson  v.  JSobarts  (Q,  decided  in  1875.    The  plaintiffs  were 

(0  L.  B.,  10  Ch.  505. 
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CQstomers  of  a  county  bank,  the  defendants  were  the  London 
agents  of  that  bank.  The  acceptances  of  the  plaintiffs  were  usually 
made  payable  at  the  London  bank.  The  plaintiffs  having  paid 
into  their  account  to  the  former  bank  the  sum  of  2,422Z.  8s.  in 
cash,  notes  and  bills,  to  meet  acceptances,  that  bank  sent  a  printed 
letter  to  the  defendants  with  the  bills  and  notes,  ^^  Be  pleased  te 
make  undermentioned  payments,  etc.,  at  the  debit  of  the  County 
Bank."  A  few  days  afterwards  that  bank  stopped  payment,  the 
defendants  refused  to  pay  the  amounts  due  on  the  acceptances, 
but  retained  the  bills  and  notes  as  hanns:  been  remitted  to  them 
in  the  ordinary  course  and  without  any  reference  to  the  accept- 
ances. A  bill  praying  a  declaration  that  the  defendants  were 
trustees  of  the  bills  and  notes  was  dismissed.  This  decision  was 
affirmed  in  the  Court  of  AppeaL 

In  Stevens  v.  jfftll  (m),  decided  in  1805,.  Lord  Ellenborough 
ruled  that  when  a  bill  is  drawn  on  an  agent,  and  made  pay- 
able out  of  *a  particular  fund,  if  the  agent  says  he  will  pay  [325*] 
it  when  he  gets  money  of  the  principal,  this  is  binding 
upon  him,  and  if  he  gets  money  at  a  subsequent  time  he  is  bound 
to  pay  the  bill.  His  lordship  remarked  that  a  similar  case  of  an 
army  agent  had  been  tried  before  Lord  Kenyon,  in  which  case  the 
agent  had  promised  to  pay  the  draft  of  a  person  on  him,  and, 
having  neglected  to  do  so,  an  action  being  brought.  Lord  Kenyon 
ruled  that  the  promise  of  the  agent  was  an  appropriation  of  so 
much  to  the  use  of  the  holder  of  the  draft,  and  made  him  liable 
on  the  receipt  of  any  money  upon  the  credit  of  which  it  was  drawn. 

Since  the  year  1842,  when  Walker  v.  Bostron  (n)  was  decided, 
it  has  been  considered  as  settled  law  that  when  a  person  transfers 
to  a  creditor  on  account  of  a  debt,  whether  due  or  not,  a  fund 
actually  existing  or  accruing  in  the  hands  of  a  third  person,  and 
notifies  the  transfer  to  the  holder  of  the  fund,  although  there  is 
no  legal  obligation  on  the  holder  to  pay  the  amount  of  the  debt 
to  the  transferee,  yet  the  holder  of  the  fund  may,  and  if  he  does 
promise  to  pay  to  the  transferee,  then  the  money  becomes  a  fund 
received,  or  to  be  received  for  and  payable  to  the  transferee,  and 
when  it  has  been  received  an  action  for  the  money  lies  at  the  suit 
of  the  transferee  against  the  holder. 

In  Walker  v.  Hostron  the  plaintiff  had  sold  goods  to  A,  and 

(m)  5  Esp.  247.  (ft)  9  M.  ft  W.  411. 
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received  his  acceptances  for  the  prica  These  were  transmitted  to 
the  defendant,  as  A.'b  a^ent,  who  consigned  them  to  his  partners 
abroad.  For  farther  security  it  was  agreed  between  the  plaintiff, 
A.  and  one  of  the  defendant's  partners  authorized  for  that  purpose, 
that  A.  should  write  and  deliver  to  the  defendant  a  letter  anther- 
izing  him,  out  of  any  remittances  he  might  receive  against  the 
net  proceeds  of  the  consignments,  to  pay  the  acceptances  as  they 
became  due,  if  not  honoured  by  A.  previously.  The  letter  was 
delivered  to  the  defendant,  and  he  assented  to  its  terms.  A.  became 
bankrupt  before  the  bills  were  due.  The  defendant  refused  to 
carry  out  the  terms  of  the  letter,  but  upon  receiving  them  handed 
over  the  net  proceeds  to  the  bankrupt's  assignees. 

"  I  think,"  said  Lord  Abinger,  who  delivered  the  judgment  of 
the  court,  ^  there  can  be  no  doubt  upon  the  whole  that  the  real 
transaction,  and  the  real  object  and  arrangement  of  the  parties, 
was  this  —  to  apply  the  proceeds  in  the  hands  of  the  defendant, 
so  far  as  it  could  be  done,  the  goods  being  abroad,  but  the  pro- 
ceeds being  destined  to  come  to  him,  and  that  he  should 
[326*3  undertake  so  *  to  apply  them.''  The  court  was  quite  of 
opinion  that  this  was  identical  with  the  case  of  a  party 
engaging  himself  to  appropriate  the  proceeds  of  goods  aoording  to 
certain  directions  of  the  owner,  a  case  which  fell  ^  within  that 
class  of  cases  where,  when  an  order  has  been  given  to  a  person 
who  holds  goods,  to  appropriate  them  in  a  particular  manner,  and 
he  has  engaged  to  do  so,  none  of  the  parties  are  at  liberty,  without 
the  consent  of  all,  to  alter  that  arrangement"  The  decision  was 
approved  of,  and  applied  by  the  Court  of  Queen's  Bench  in  Orif- 
fin  V.  Weath^erby  {p). 

A.  paid  into  the  Totness  County  Bank  a  quantity  of  notes  of 
'  a  bank  at  Dartmouth,  to  bear  interest  from  that  day.  The  Totness 
bankers  sent  the  notes  early  on  the  following  morning  to  the 
Dartmouth  bank.  Upon  their  receipt  there  the  latter,  according 
to  their  usual  course  of  business  with  the  Totness  bankers,  gave 
them  credit  in  account  for  the  amount  of  the  notes.  The  course 
of  dealing  between  the  two  banks  was,  that  if  the  Totness  bank 
received  notes  of  the  Dartmouth  bank  in  the  course  of  the  day, 
they  sent  the  notes  on  the  following  morning  to  the  Dartmouth 
bank.    If  the  Dartmouth  bank  received  notes  of  the  Totness  bank, 

(o)  L.  R.,  3  Q.  B.  753. 
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they,  at  the  close  of  the  bnsiness  of  the  day,  sent  them  to  the  Tot- 
ness  bank.  If  the  balance  of  the  day  was  in  favoor  of  either 
bank,  the  amount  was  paid  by  a  bill  upon  their  respective  agents 
in  London.  The  Dartmonth  bank  continued  to  pay  their  notes 
until  the  evening  next  following  the  day  on  which  A.  paid  the 
notes  into  the  Totness  bank.  In  an  action  by  A.  against  the  Tot- 
ness  bankers,  he  recovered  the  amount  of  the  notes  on  the  ground 
that  as  between  the  plaintiff  and  defendants  the  taking  of  credit 
in  account  for  the  amount  of  the  Dartmouth  notes  was  equivalent 
to  payment  to  the  Totness  bankers  (jp).  Here  the  Dartmouth 
bankers  were  made  the  agents  of  the  Totness  bankers,  the  latter 
authorizing  the  former,  by  the  course  of  dealing,  to  give  credit  in 
account  for  their  own  notes,  instead  of  paying  them  immediately 
in  money.  If  the  notes  had  been  of  no  value  at  the  time  they 
were  deposited,  the  case,  as  pointed  out  by  Mr.  Justice  Holroyd, 
would  have  been  very  different 
The  following  principles  appear  to  be  deducible  from  the  cases : 

1.  An  agent  who  receives  money  for  his  principal  is 
liable  to  *third  parties  as  regards  such  money  so  long  as  [327*] 
he  stands  in  his  original  situation,  t.  d.,  so  long  as  things 
remain  unaltered  between  the  agent  and  principal,  and  until  there 
has  been  a  change  of  circumstances  by  his  having  paid  over  the 
money  to  his  principal,  or  done  something  equivalent  to  it. 

2.  Upon  the  sale  of  an  article  by  an  agent,  if  the  thing  sold 
turns  out  to  be  of  less  value  than  the  price  given  for  it,  the  extra 
price,  in  the  absence  of  fraud  or  warranty,  cannot,  as  a  general 
rule,  be  recovered  back.  But  tliis  rule  is  applicable  only  to  cases 
when  the  thing  sold  is  of  an  arbitrary  value. 

3.  When  a  principal  directs  his  agent  to  pay  money  over  to  a 
third  party,  the  direction  remains  countermandable  by  the  remitter 
until  it  is  executed,  either  by  the  actual  delivery  of  the  chattel  or  the 
money  to  the  remittee,  or  by  some  binding  engagement  entered 
into  between  the  agent  and  the  remitter,  which  gives  the  latter  a 
right  of  action  against  the  agent  {j)} 

ip)  GiUazd  v.  Wiae,  5  B.  &  C.  184  1  Chit.  Plead.  4;  2  Chit,  on  Cont  (11 

(1826).  Am.  ed.),  p.  914  et  seq.;  also,  Tiemaa 

{q)  Williams  v.  Everitt,  snpia;  Soott  v.  Jackson,  5  Pet  580.    In  Seaman  v. 

V.  Poicher,  sapra;  Prind  v.  Hampshire,  Whitney,  24  Wend.  260,  the  role  is 

sapEa.  laid  down  that  an  action  for  money  had 

^  See  this  sulgect  folly  considered  in  and  received  will  not  lie  by  a  creditor 
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4.  An  appropriation  is  not  revocable  when  the  principal  remits 
money  to  the  agent  to  be  applied  bj  the  latter  pursnant  to  a 
binding  contract  between  the  parties  in  discharge  of  a  contingent 
liability  (r). 

5.  Money  deposited  with  an  agent,  and  expended  by  him  in 
illegal  disbnrsements,  cannot  be  recovered  from  him  by  the  prin- 
cipal, if  the  principal  was  aware  at  the  time  of  the  illegal  disboree- 
ments,  or  if  he  subsequently  assented  to  them.^    Thns,  where  the 

agtunst  a  third  person  in  whose  hands  to  C.  9200;  and  B.  received  payment 

funds  have  been  deposited  by  a  debtor,  of  the  bill  at  matority,  bat  neglected 

with  directions  to  pay  them  over  to  the  to  pay  C.  as  directed,  and  gave  him  no 

creditor  in  extinguishment  of  a  debt,  notice  of  the  remittance,  it  was  held^ 

unless  there  be  an  agreement  either  ex-  that  B.  was  liable  to  C.  for  9200  in  an 

press  or  to  be  implied  from  the  drcum-  action  for  money  had  and  receiTed. 

stances  of  the  case,  by  which  tiie  funds  Hall  v.  Marston,  17  Mass.  575.    See, 

become  the  property  of  the  creditor,  so  also,  Gamegie  y.  Morrison,  2  Mich.  38I9 

that  the  debtor  loses  all  control  over  896;  Weston  v.  Barker,  12  Johns.  276. 

them  and  is  disabled  from  giving  them  Where  a  debtor  remits  money  to  a 

another  direction ;  or  unless  the  money  third  person  with  directions  to  pay  it  to 

be  deposited  with  the  concurrence  of  his  creditor,  and  the  latter,  upon  being 

the  creditor,  expressed  previous  to  its  informed  of  it,  calls  upon  the  remittee, 

reoeipt  by  the  agent.     See  Weston  v.  who  then  positively  promises  to  pay 

Barker,  12  Johns.  276.  such  money  to  the  creditor,  it  is  a  TaUd 

Where  a  principal  places  money  in  promise  and  will  support  an  actioii  in 

the  hands  of  his  agent  to  pay  a  debt  &vor  of    the  creditor.      Wyman  y. 

due  from  him  to  another  person,  and  Smith,  2  Sandf.  831. 

such  other  person  at  the  time  has  no  (r)  Tates  v.  Hoppe,  0  C.  B.  541. 

knowledge  of  the  direction  and  acts  of  '  But  an  agent  receiving  profits  caa* 

the  principal;  and  the  agent  while  on  not  set  up  against  his  principal  the  iOe- 

his  way  to  make  the  payment,  is  duly  gal  character  of  the  izansaction  in  whidi 

garnished  at  the  instance  of  certain  they  were  realized.  The  maxim  mjNiri 

judgment  creditors   of  his   principal,  delicto  potior  eat  conditio  defendefUis^ 

such  money  is  liable  to  be  applied  un-  has  no  application  here.     Fainter  y. 

der  the  proceedings  of  garnishment  to  Smith,  7  Heiak.  137.    See,  also,  Brooki 

satasfy  the  claims  of    the  judgment  ▼.  Maxston,  2  WalL  70,  andcases  then 

creditors;  and  after  garnishment  the  cited. 

agent  is  not  liable  for  said  money  to       Nor  can  an  agent  resist  an  actkn 

the  person  to  whom  he  was  directed  by  brought  against  him  by  his  principal 

his  principal  to  make  the  payment  for  money  receiyed  by  him  for  the  on 

thereof.    Center  y.  McQuesten,  18  Ean.  of  the  principal,  on  the  ground  that  the 

476.  money  was  paid  on  an  iUegal  contzact 

Where,  however,  A.  being  the  debtor  between  the  original  parties.     Monay 

of  B.  in  the  sum  of  91*800,  and  also  of  y.  Yanderbilt,  89  Barb.  140;  Daniek  y. 

C,  in  the  sum  of   9400,  and  being  Barney,  22  Ind.  207;  Eierwert  y.  Binds- 

abroad,  remitted  to  B.  a  bill  of  ex-  kopf.  Sup.  Ct  of  Wis.  1879,  1  Wk. 

change  for  91»000  with  directions,  when  Leg.  News,  288,  ante,  p.  37,  note, 
the  amount  should  be  received,  to  pay 
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agent  of  a  candidate  at  an  election  for  a  member  of  parliament 
made  extravagant  outlays  for  the  purpose  of  taking  up  the  free- 
dom of  the  voters,  the  candidate  being  aware  of  the  object  of  the 
expenditure,  cannot  recover  the  excess  (s). 

Lastly,  the  agent  of  a  foreign  government  is  not  liable  as  such 
to  any  action,  nor  will  a  plaintifE  be  allowed  to  sue  a  foreign  gov- 
ernment indirectly  by  making  its  agents  in  this  country  defend- 
ants, and  alleging  that  they  have  money  of  the  government  which 
they  ought  to  apply  in  satisfaction  of  the  plaintifiTs  claim  {t). 

The  Judicature  Act,  1873,  s.  25,  snb-sect  6,  provides  that  any 
absolute  assignment  by  writing,  under  the  hand  of  the  assignor 
(not  purporting  to  be  by  way  of  charge  only),  of  any 
*debt  or  other  legal  chose  in  action,  of  which  express  [328*] 
notice  in  writing  shall  have  been  given  to  the  debtor, 
trustee,  or  other  person  from  whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  such  debt  or  chose  in  action,  shall  be 
and  be  deemed  to  have  been  effectual  in  law  (subject  to  all  equi- 
ties which  would  have  been  entitled  to  priority  over  the  right  of 
the  assignee  if  this  act  had  not  passed)  to  pass  and  transfer  the 
legal  right  to  such  debt  or  chose  in  action^  from  the  date  of  such 
notice,  and  all  legal  and  other  remedies  for  the  same  and  the  power 
to  give  a  good  discharge  of  the  same  without  the  concurrence  of 
the  assignor;  provided  always,  that  if  the  debtor,  trustee,  or  other 
person  liable  in  respect  of  such  debt  or  chose  in  action,  shall  have 
had  notice  that  such  assignment  is  disputed  by  the  assignor  or  any 
one  claiming  under  him,  or  of  any  other  opposing  or  conflicting 
claims  to  such  debt  or  chose  in  action,  he  shall  be  entitled,  if  he 
think  fit,  to  call  upon  the  several  persons  making  claim  thereto  to 
interplead  {u)  concerning  the  same,  or  he  may,  if  he  think  fit,  pay 
the  same  into  the  High  Court  of  Justice  under  and  in  conformity 
with  the  provisions  of  the  acts  for  the  relief  of  trustees. 

8Effr.2.— In  Tort. 

An  agent  or  servant,  except  in  the  case  of  a  master  of  a  ship  (ps\ 

(s)  Bayntom  v.  Cattle,  1  Moo.  &  Rob.  '  See  2  Comp.  Laws  of  Mich.,  1871, 

263.  §  5775. 

{t)  TwycxoBB  V.  Dreyfus,  5  Ch.  Div.  (u)  See  Order  I.,  r.  2. 

ea5;  46  L  J.,  Ch.  510;  36  L.  T.  Rep.,  (x)  Morae  v.  Slue,  1  Vent  288. 
N.  8.  752. 
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is  not  liable  to  third  parties  for  acts  of  negligence,'  bat  he  is  liable 
for  acts  of  misfeasance.'  Thus  Chief  Justice  Holt  drew  the  dis- 
tinction in  a  very  early  case  (y),  that  if  a  bailiff  who  has  a  warrant 
from  the  sheriff  to  execnte  a  writ  suffers  his  prisoner  by  n^ect 
to  escape,  the  sheriff  shall  be  charged  for  it,  and  not  the  bailiff; 
bat  if  the  bailiff  turns  the  prisoner  loose,  the  action  may  be  brought 
against  the  bailiff  himself  for  then  he  is  a  kind  of  wrongdoer  or 
receiver;  nor  will  an  action  lie  against  a  steward  or  manager  for 
damage  done  by  the  negligence  of  those  employed  under  him  in 
the  service  of  his  principal  (s). 

The  rule  is  that  an  agent  is  personally  liable  to  third  parties  for 
doing-  something  which  he  ought  not  to  have  done,  but  not  for  not 
doing  something  which  he  ought  to  have  done  (a).    In  the  latter 

case  the  agent  is  liable  only  to  his  employer. 
[329*]      *An  agent  is  also  personally  liable  to  third  parties  if, 

when  employed  to  sell,  he  sells  after  notice  that  the  prop- 
erty does  not  belong  to  his  principal.    Thus,  in  an  action  against 

^AnagentiflnotliaUetoathiidper*  Redf .  on  Neg.  §112;  PhelpB  ▼.  Wait» 

son  for  damage  leralting  to  him  £com  80  N.  Y.  78;  Wright  v.  Wfloox,  19 

the  non-peifonnanoe  or  neglect  of  a  Wend.  843;  Montfort  y.  Haghes,  8  £. 

duty  which  the  agent  owes  to  his  prin-  D.  Smith,  591;  Saydam  v.  Moore,  8 

dpal.     Reid  ▼.  Hamher,  49  Ga.  207;  Barb.  858. 

Denny  ▼.  The  Manhattan  Co.,  2  Den.  Whether,  where  a  master  can  be 

115;   8.  C,  5  id.  689;  Henshaw  ▼.  held  responsible  for  the  bortioDS  nes^- 

Noble,  7  Ohio  St.  231;  Colvinv.  Hoi-  genoe  of    his    servant,   the  two   are 

brook,  2  N.  Y.  126;  Montgomery  Bank  jointly  as  well  as  seyerally  liaUe,  ia  in- 

y.   Albany  Bank,    7  id.   459.      See,  Tolved  in  some  conflict  ol  authority, 

generally,  Shearm.  &  Bedf.  on  N^.  The  following  cases  hold  that  in  such 

8  111  et  seq.  case  they  may  be  saed  joiniiy  or  serer- 

Thos,  an  agent  of  a  factor  is  not  Ha-  ally:     Montfort  ▼.  Hughes,  8  £.  D. 

ble  to  a  third  person  for  failing  to  trans-  Smith,    591;    Wright  ▼.    Wilooz,  19 

mit  his  orders  to  the  principal  of  the  Wend.  843;  Phelps  ▼.  Wait,  80  N.  T. 

agent  as  to  the  sale  of  cotton  consigned  78;   Snydam  y.  Moore,  8  Barb.  858. 

by  such  third  person  to  the  factor.  Reid  See,  also,  Hewitt  y.  Swift,  8  Allen,  420. 

y.  Humber,  supra.  Contra:  Parsons  y.  WincheU,  5  Gosh. 

But  eyery  one,  whether  prindpal  or  592;  Campbeli  y.  Portland  Sugar  Oo.» 
agent,  is  responsible  directly  to  persons  62  Mo.  552.     See,  also,  Campbell  t. 
ix^ured  by  his  own  negligence  in  fulfill-  Phelps,  1  Pick.  62. 
ing  obligations  resting  upon  him  in  his  *  Homer  y.  Lawrence,  87  N.  J.  Law, 
individual  character.    Thus,  a  servant  46;  Bell  y.  Joslyn,  8  Gray,  809;  Hen- 
is  personally  liable  to  a  third  person  for  sbaw  y.  Noble,  7  Ohio  St  281. 
negligently  driving  the  master's  horse  (y)  Lane  v.  Cotton,  12  Mod.  488. 
or  caiiiage  over  him,  even  though  the  (z)  Stone  v.  Cartwrigfat,  6  T.  B.  411« 
master  also  is  liable.    See  Shearm.  &  (a)  Paley,  by  Lloyd,  897. 
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an  aactioneer  employed  to  sell  a  bankrupt's  interest  in  a  house 
wliere  it  was  proved  that  the  landlord's  solicitor  called  on  the  de- 
fendant before  the  sale,  showed  him  tlie  counterpart  of  the  lease^ 
and  the  inventory,  desiring  him  not  to  sell  such  fixtures  as  were 
there  inventoried,  on  the  ground  that  they  belonged  to  the  landlord, 
that  the  defendant  promised  not  to  sell,  but  nevertheless  sold.  Lord 
Ellenborough  ruled  that  an  action  by  the  landlord's  vendee  lay  to 
recover  the  produce  of  the  sale  {b). 

If  the  agent  is  a  tort-feasor  he  will  be  personally  liable. 

In  Perkins  v.  Smith  (c),  which  was  an  action  in  trover,  decided 
in  1762,  against  a  servant  who  disposed  of  goods,  the  property  of 
another,  to  his  master's  use,  it  was  objected  that  the  action  was 
Improperly  brought  against  the  servant,  but  the  court  held  that 
the  question  was  whether  the  servant  was  a  tort-feasor,  and  that, 
if  he  were  so,  no  authority  derived  from  his  master  would  excuse 
him.^  The  same  rule  applies  when  an  auctioneer  is  an  innocent 
tort-feasor;  for  instance,  when  he  sells  goods  which  do  not  belong 
to  the  execution  debtor  {cT).  Lord  Ellenborough,  in  considering 
whether  the  fact  that  the  agent's  act  is  committed  in  unavoidable 
ignorance  for  his  principal's  benefit  frees  the  agent  from  personal 

(b)  Haidacre  ▼.  Stewart,  5  Esp.  103.       So,  an  agent  who  has  oommenoed 

(c)  1  Wils.  S28.  prooeedinga  in  behalf  of  his  principal, 
1  McPartland  y.  Read,  11  Allen,  281 ;    by  which  he  has  rendered  himself  liable 

Edgerly  y.  Whalen,  106  Mass.  807;  for  a  false  imprisonment,  cannot  defend 

Gaines  y.  Briggs,  9  Ark.  46;  Perminter  himself  by  showing  that  he  acted  under 

y.  Kelly,  18  Ala.  716;  Elmore  y.  Brooks,  instructions.     Joeselyn  y.   McAlUster, 

6  Heisk.  45;  Brown  y.  Howard,  14  Johns,  supra. 

118;  Joeselyn  y.  McAllister,  22  Mich.  So,  an  agent  who  wrongfully  obtains 

800;  Wright  y.  Eaton,  7  Wis.  595;  money  from  another,  cannot  defend  his 

Johnson  y.  Barber,  5  Gilm.  425;  Bur-  liability  to  respond  on  the  ground  that 

nap  ▼.  Marsh,  18  111.  585,  an  action  he  acted  as  agent,  eyen  though  he  may 

against  an   attorney  for  a  malicious  haye  jnid  oyer  to  his  principal  the 

prosecution;    Richardson   y.  Kimball,  money  thus  obtained.  Wright  y.  Eaton, 

28  Me.  468;  Cooley  on  Torts,  452;  ante,  supra.    See  ante,  p.  818,  note, 

pp.  86,  218.  But  an  agent,  who  merely  carries  on 

Thus,  an  agent  is  liable  in  troyer  for  a  mill  for  the  owner's  benefit,  is  not  lia- 

an  act  which  if  done  by  his  principal,  ble  for  its  dam,  a  permanent  structure, 

would  amount  to  a  oonyersion  of  the  being  maintained  at  too  great  a  height, 

property  of  another,  and  that  he  acted  whereby  the  water  is  set  back  to  the  in* 

under  the  orders  of  his  principal  will  be  jury  of  another   mill  owner.    Brown 

no  defense.    Gaines  y.  Briggs,  supra;  Paper  Go.  y.  Dean,  128  Mass.  267. 

Perminter  y.  Kelly,  supra;  Elmore  y.  (d)  Pairbrother  y.  Analey,  1  Camp. 

Brooks,  BuiMra.  843. 
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liabilitj,  stated  the  rale  to  be,  that  a  person  is  guilty  of  a  conver- 
sion who  intermeddles  with  property  and  disposes  of  it,  and  it  is 
no  answer  that  he  acted  upon  anthority  from  another,  who  had 
himself  no  authority  to  dispose  of  it  {e). 

The  authorities  show  that  the  doctrine,  that  the  possession  of 
an  agent  is  the  possession  of  a  principal,  has  no  application  to  the 
case  of  a  wrongdoer.  Hence  the  action  for  money  had  and 
received  has  been  held  to  lie  to  recover  back  money  which  had 
been  obtained  through  compulsion  under  colour  of  process  by  an 
excess  of  authority,  although  it  had  been  paid  over  {/y  A  sheriff 
issued  a  warrant  on  mesne  process  to  distrain  the  goods  of  A.;  the 
bailiff  levied  the  debts  upon  the  goods  of  6.,  and  paid  it  over,  but 
the  court  held  that  money  had  and  received  lay  against  the 
[330*]  bailiff  (g).  The  same  doctrine  has  been  expressed  *by  say- 
ing that  the  law  does  not  recognize  the  relation  of  princi- 
pal and  agent  as  existing  amongst  wrongdoers  (A). 
•  An  agent  or  servant  who  joins  with  and  assists  his  master  in 
the  commission  of  a  fraud  is  civilly  responsible  for  the  conse- 
quence,' and  it  is  immaterial  that  his  concurrence  is  unknown  to 
the  party  injured  (t).  This  proceeds  from  the  general  rule,  that 
all  persons  directly  concerned  in  the  commission  of  a  fraud  are  to 
be  treated  as  principals.  No  person  will  be  allowed  to  excuse 
himself  on  the  ground  that  he  acted  as  the  agent  or  as  the  servant 
of  another,  for  the  contract  of  agency  or  of  service  cannot  impose 
any  obligation  on  the  agent  or  servant  to  commit  or  assist  in  com* 
mitting  a  fraud  {k)} 

In  Cvllen  v.  Thompson  (Z),  which  was  decided  by  the  House 
of  Lords  in  1862,  the  directors  of  a  joint-stock  company  issued 
false  and  fraudulent  reports,  the  statements  for  such  reports  hav- 
ing been  supplied  by  the  secretary  and  other  officers,  who  knew 
that  they  were  false,  and  were  to  be  used  for  the  purpose  of  de- 
ceiving the  public    The  plaintiff  acting  upon  such  reports  bought 

(€)  Stephens  v.  Elwall,  4  M.  &  Sel.  *Bigelow  on  Fraud,  864;  G^upenter 

259.  V.  Lee,  5  Yei^.  265. 

(/)  Snowdon  v.  Davis,  1  Taunt  859.  (t)  Cnllen  v.  Th<nnpsoD,  6  L.  T.  870; 

>  See  Wright  v.  Etfton,  sapra;  ante,  4  Maoq.  H.  of  L.  Gas.  441. 

p.  313,  note.  (*)  Per  Lord  Westbuiy,  C,  ibid. 

(g)  Ibid.  'See  ante,  pp.  86,  213. 

{h)  Sharlan  y.  Mildon,  5  Ha.  469.  (Q  Sapra. 
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shares  in  the  company,  and  thereby  suffered  loss.  The  House  of 
Lords  held  that  each  of  the  officers  of  the  company  who  know- 
ingly assisted  in  the  fraud  was  personally  liable  for  the  loss  caused 
to  the  plaintiff  by  the  misrepresentations  in  the  report,  although 
such  report  was  signed  only  by  the  dii-ectors,  and  not  by  the  sub- 
ordinate officers.  With  respect  to  the  question  of  law,  whether 
the  remedy  for  false  and  fraudulent  representations  made  to  the 
public  is  limited  to  tlie  persons  who  have  avowedly  made  these  rep- 
resentations, or  whether  persons  who  have  joined  in  preparing  and 
manufacturing  such  false  representations  are  liable  to  the  parties 
injured,  although  their  names  did  not  appear  and  were  unknown 
to  such  parties.  Lord  Westbury  observed  that  both  upon  principle 
and  authority  the  remedy  is  co-extensive  with  the  injury,  and  that 
a  right  of  action  is  given  to  the  party  injured  by  the  fraud  against 
all  persons  who  joined  in  committing  it,  although  the  concurrence 
of  some  of  those  persons  might  be  unknown  to  the  party  injured 
at  the  time  of  the  injury.^ 

In  Cargill  v.  Bower  (m),  where  a  question  arose  whether 
directors  of  a  company  are  liable  for  the  fraud  of  their 
*co-director8  or  of  any  other  agent  of  the  company,  such  [331*] 
directors  not  having  actually  or  tacitly  authorized  such 
fraud,  Fry,  J.,  following  Weir  v.  Bamett  {n\  held  that,  notwith- 
standing PeeJc  V.  Ourney  {p\  a  director  of  a  company  is  only 
liable  for  his  own  personal  fraud,  or  for  the  fraud  of  his  co- 
directors  or  of  any  other  agent  of  the  company  which  he  has 
expressly  authorized  or  connived  at;  and  that  the  opinions  ex- 
pressed by  the  Lords  in  Peek  v.  Gwmey^  that  B.,  who  had  not 
been  a  party  to  the  issue  of  the  fraudulent  prospectus  complained 
of  in  that  case,  was  nevertheless  liable  for  it,  must  be  taken  to 
have  been  founded  on  a  conclusion  of  fact  that  he  had  authorized 
his  co-directors  to  issue  a  prospectus  of  the  kind  which  was  actu- 
ally issued. 

In  another  case,  the  directors  of  a  joint-stock  company,  in  order 
to  sell  their  shares  to  advantage,  represented  in  their  reports^  and 
by  their  agents,  that  the  affairs  of  the  company  were  very  pros- 

^  Ab  to  fraadulent  misrepreeexitatioiiB  (m)  W.  N.,  May  4,  1878,  p.  104. 

in  corporate  reports  and  proepecfciues,  (n)  3  Ex.  Div.  32. 

see  the  caaes  collected  in  Ckx>ley  on  (o)  L.  B.,  6  H.  L.  377. 
Torts,  494,^. 
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perous,  when  they  were,  in  fact,  insolvent.  A  person  who  had 
been  indnced  by  these  means  to  purchase  shares,  filed  his  bill  to 
be  repaid  the  parchase-monej,  and  a  demurrer  for  want  of  equity 
was  overruled  by  Sir  Launcelot  Shadwell  (^).  The  bill  was  filed 
against  a  director  guilty  of  misrepresentation,  and  the  objection 
that  other  parties  should  be  joined  was  held  immaterial. 

It  is  settled  law,  that,  indejicndent  of  duty,  no  action  will  lie  for 
a  misrepresentation,  unless  the  party  making  it  knows  it  to  be 
untrue,  or  makes  it  with  a  fraudulent  intention  to  induce  another 
to  act  on  the  faith  of  it,  and  to  alter  his  position  to  his  damage  {g)} 
Hence  an  action  against  brokers  for  falsely  and  fraudulently 
deceiving  their  principal  is  not  supported  by  proof  that  the 
brokers  have  given  him  an  inaccurate  description  of  goods  pur- 
chased for  their  principal.  The  declaration  should  have  charged 
the  defendants  with  a  neglect  of  this  duty  (r). 

In  all  the  cases  in  which  an  agent  has  been  held  personally 
liable  for  misrepresentation,  it  will  be  found  that  there  was  a 
misrepresentation  in  point  of  fact  as  to  the  agent  having  power 
to  bind  his  principal,^  and  there  appears  to  be  no  doubt,  to  use 
the  words  of  Lord  Justice  Mellish  («),  that  it  would  be  held 
[332^]  that  ^if  there  is  no  misrepresentation  in  point  of  fact,  but 
merely  a  mistake  or  misrepresentation  in  point  of  law, 
that  is  to  say,  if  the  person  who  deals  with  the  agent  is  fully 
aware,  in  point  of  fact^  wliat  the  extent  of  the  authority  of  the 
agent  is  to  bind  his  principal,  but  makes  a  mistake  as  to  whether 
that  authority  is  sufficient  in  point  of  law  or  not,  the  agent  is  not 
liable.'    Hence,  when  three  directors  of  a  railway  company,  by  a 

( p)  Stainbank  v.  Femley,  9  Sim.  556.  sible  for  false  and  fraudulent  miarepie- 

(q)  Evans  v.  Collins,  5  Q.   B.  804,  sentations  made  by  him  for  his  prind- 

820;  Ormrod  v.  Huth,  14  M.  &  W.  651.  pal  in  the  sale  of  his  principalis  property, 

'  See  this  sulject  fully  considered,  and  see  Campbell  v.  Hillman,  15  B.  Hon. 

the  cases  collected  in  Cooley  on  Torts,  506,  where  the  agent  represented  the 

4117  et  seq.,  and  Bigebw^s  Lead.  Cases  title  of  the  property  (slaves)  sold  l^  him 

on  Torts,  20  et  seq.  in  the  name  of  his  principal,  as  an  abso- 

(r)  Thom  y.  Bigland,  8  Ex.  725.  lute  and  dear  title,  when  he  knew  that 

*  As  to  liability  of  a^nt  for  misrepre-  it  was  but  an  estate  for  life. 

sentationof  authority,  see  ante,  pp.  900,  («)  Beattie  ▼.  Lord  Ebuiy,  L.  R.,  7 

802,  and  notes;  Noyes  v.  Lormg,  55  Me.  Ch.  777;  41  L.  J.,  Ch.  804. 

408;  Ballon  v.  Talbot,  16  Mass.  461;  *  Misrepresentation   as  to  the  legal 

Long  y.  Colbum,  11  id.  d7.  effect  or  consequence   of  a  proposed 

To  the  point  that  an  agent  is  respon-  transaction  or  contract  cannot  in  gen* 
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letter  to  the  company's  bankers,  requested  them  to  honour  the 
cheques  of  the  company,  signed  by  two  of  the  directors  and  coun- 
tersigned by  the  secretary  of  the  company,  and  cheques  were 
accordingly  drawn  signed  in  the  above  manner,  and  were  paid  by 
the  bank,  the  court  held  that  the  letter  did  not  amount  to  a  repre- 
sentation that  the  directors  had  more  than  the  ordinary  authority 
of  railway  directors  {£). 

The  case  of  the  postmaster-general  is  like  that  of  all  other  pub- 
lic oflBcers,  such  as  the  lords  commissioners  of  the  trei^ury,  the 
commissioners  of  the  customs  and  excise,  the  auditors  of  the 
exchequer,  who  are  not  liable  for  any  negligence  or  misconduct  of 
:he  inferior  officers  in  their  several  departments  {uy 


♦■ 


eral  be  looked  upon  aa  a  cheat.    Gooley  known  coarse  of  business  he  is  employed 

on  Torts,  485.  486,  and  cases  cited;  to  transact.    Amison  7.  Ewing,  2  Gold. 

Bigelow  on  Torts,  17,  866. 

(t)  Ibid.  ^^^  public  ministerial  officers  are  ie< 

(u)  Per  Lord  Mansfield  in  Whitfield  sponsible  for  ixguries  caused  by  their  own 

▼.  Lord  Le  Despenoer,  Cowp.  754.  personal    negligence    or    misconduct 

*  The  general  rule  is,  that  public  offi-  Nowell  v.  Wright,  3  Allen,  166;  Tyler 

cers  of  the  government,  in  the  perform-  v.  Alfred,  88  Me.  530;  Sawyer  v.  Corse, 

ance  of  theur  public  functions,  are  not  17  Gratt.  230;  Hover  v.  Barkhoof,  44  N. 

liable  for  the  misconduct,  negligence,  or  Y.  113;  Robinson  v.  Chamberlain,  34 

omissions  of  their  official  subordmates.  id.  389;  Bartlett  v.  Crossier,  15  Johns. 

Cily  of  Richmond  v.  Long,  17  Gratt  250;  Adsit  v.  Brady,  4  ffill,  630;  Bailey 

875;  Dunlop  v.  Munroe,  7  Cranch.  242;  v.  Mayor,  etc  3  id.  531. 

Bailey  v.  The  Mayor,  3  Hill,  531 ;  Saw-  A  pubUc  officer  acUng  from  a  sense  of 

yer  V.  Coree,  17  Gratt  230;  Tracy  v.  duty,  in  a  matter  where  he  is  required 

Cloyd  10  W.  Va.  19.  to  exercise  discretion,  is  not,  however. 

Thus,  a  postmaster  is  not  liable  for  liable  to  an  action  for  an  error  of  judg- 

the  malfeajBanpe  or  embezzlement  of  his  ment    Kendall  ▼.  Stdces,  3  How.  87, 

derks  or  deputies.    Wiggins  v.  Hatha-  A  public  officer  is,  also,  liable  to  third 

way,  6  Barb.  632;  Franklin  v.  Low,  1  persons  for  any  iiyury  occasioned  by  the 

Johns.  396;  Schroyer  v.  Lynch,  8  Watts,  negligence  or  default  of  his  private  agent 

^^  or  servant  in  the  discharge  of  his  official 

Nor  is  he  liable  for  their  negligence,  duties.  Sawyer  y.  Corse,  supra,  in  which 

Wiggins  V.  Hathaway,  supra;  Dunlop  case  a  mail  carrier  was  held  not  to  be 

V.  Munroe,  supra.    Unless  he  has  him-  an  officer  of  the  government,  but  the 

self  been  guilty  of  neglect  in  not  prop-  private  agent  of  the  contractor  for  cairy- 

erly  superintending  the  discharge  of  the  ing  the  maiL    See  contra,  Conwell  v. 

duties  in  his  office.    Dunlop  v.  Munroe,  Voorhees,  13  Ohio,  523;  Hutchina  v, 

supra;  Schroyer  v.  Lynch,  supra.  Brackett,  22  N.  H.  252.    As  to  whether 

A  public  agent  is  not  personally  liable  contractors  for  carrying  the  mail  are 

for  contracts  or  undertakings  made  by  public  officers,  the  cases  are  in  oonffict, 

him  within  the  scope  of  his  agency,  or  Sawyer  v.  Corse,  supra,  holding  that 

in  conformity  to  the  established  and  they  are  not,  and  Conwell  v.  Yoorheea, 
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The  reason  assigned  by  Lord  Holt  (a?)  for  holding  a  principal 
liable  for  the  acts  of  his  deputy  is,  that  as  he  as  principal  has 
power  to  put  him  in,  so  he  has  power  to  put  him  out  In  general 
merchant  ships  the  captains  have  a  power  of  hiring  their  sailors, 
and  so  far  are  considered  as  independent  of  their  owners;  and  the 
reason  given  by  MoUoy  (y)  why  the  master  of  a  ship  is  held  re- 
sponsible for  the  acts  of  the  mariners  within  the  scope  of  their 
authority,  is  that  they  are  of  his  own  choosing,  and  he  may  reim- 
burse himself  out  of  their  wages  for  any  injury  they  may  have 
committed.^  But  the  master  is  not  liable  for  the  wilful  act  of 
one  of  the  crew  {z). 

Lane  v.  Cotton  (a),  Whitfield  v.  Lord  Le  Deapencer  (J),  the 
cases  of  the  postmaster-general,  and  NiehoUon  v.  Mouncey  {c\ 
the  case  of  the  captain  of  the  man-of-war,  are  authorities  that 
when  a  person  is  a  public  officer  in  the  sense  that  he  is  a  servant 
of  the  government,  and  as  such  has  the  management  of  some 
branch  of  the  government  business,  he  is  not  responsible  for  any 
negligence  or  default  of  those  in  the  same  employment  as 
[333*]  him^self.  But  these  cases  were  decided  upon  the  ground 
that  the  government  was  the  principal,  and  the  defendant 
merely  a  servant  All  that  is  decided  by  this  class  of  cases  is  that 
the  liability  of  a  servant  of  the  public  is  no  greater  than  that  of 
the  servant  of  any  principal,  though  the  recourse  against  the 
principal,  the  public,  cannot  be  by  an  action.  The  principle  is 
the  same  as  that  on  which  the  surveyor  of  the  highways  is  not  re- 
sponsible to  a  person  sustaining  injury  from  the  parish  ways  be- 
ing out  of  repair,  though  no  action  can  be  brought  against  his 
principals,  the  inhabitants  of  the  parish  {d)} 

and  Hutchins  v.  Brackett,  supra,  that  (x)  12  Mod.  489. 

they  are.  (y)  B.  2,  c.  13,  s.  13. 

A  sheriff  is  answerable  eiviliter  for  all  'See  Denison  v.  Seymonr,  9  Wend.  8; 

the  acts  of  his  depaties  done  ioirtuU  Foot  v.  Wiswall^U  Johns.  304;  Scfaieffe- 

officii  in  the  ordinaiy  line  of  their  official  lin  v.  Hazney,  6  id.  170;  Watkinson  ▼. 

duty.    Mclntyre  v.  Trumbell,  7  Johns.  Laoghton,  8  id.  213. 

35;  Gforham  v.  Gale,  7  Cow.  739.  (z)  Bowcher  v.Noidstrom,!  Taant.563. 

So,  a  collector  of  a  port  is  personally  (a)  1  Ld.  Raym.  646. 

liable  for  the  illegal  acts  of  his  deputy  (&)  2  Gowp.  754. 

in  exacting  fees  not  anthorized  by  law,  (c)  15  East,  384. 

although  be  believed  the  exaction  to  be  (d)  Per  Blackbnm,  J.,|in  The  Mersey 

legal  and  has  paid  the  amoont  of  it  over  Docks  and  Harbour  Boaxd  v.  Gibbs,  35 

to  the  government    Ogden  v.  Max-  L.  J.,  Ex.  225. 

well,  3  Blatcht  319.  >  As  to  the  duty  of  maintainmghi^- 
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A  surveyor  of  highways  appointed  by  the  vestry  of  a  parish 
may  be  liable  for  accidents  dae  to  the  condition  of  snch  high- 
ways (s).  Apparently  the  66th  section  of  6  <&  6  Vict  c.  50,  which 
imposes  a  penalty  on  a  surveyor  who  causes  any  heap  of  stones  or 
other  matter  to  be  laid  on  the  highway,  and  allows  it  to  remain 
there  at  night  without  proper  precautions,  does  not  apply  to  cases 
where  the  road  itself  is  dangerous  and  not  the  materials  (y). 

There  is  no  analogy  between  the  case  of  a  captain  of  a  ship  of 
war  and  that  of  the  master  of  a  ship.  The  former  has  no  power 
of  appointing  the  officers  or  crew  on  board;  and  Is  compellable 
to  enter  npon  the  perfonnance  of  the  duties  upon  the  ship  to 
which  he  is  appointed.  Hence  he  is  not  answerable  for  damage 
done  by  his  vessel  running  down  another  vessel,  the  damage  hav- 
ing been  done  during  the  watch  of  the  lieutenant,  and  when  the 
captain  was  not  upon  deck,  nor  called  by  his  duty  to  be  there  (^). 

In  all  cases  deputies  are  answerable  for  their  own  personal  mis- 
feasances; hence  a  deputy  postmaster  is  liable  for  nondelivery  of 
letters  gratis  in  a  country  post  town  (A).'  Hence  it  was  said  in 
an  early  case,  that  as  to  an  action  on  the  case  lying  against  the 
party  really  offending,  there  can  be  no  doubt  of  it;  for  whoever 
does  an  act  by  which  another  person  receives  an  injury  is  liable  in 
an  action  for  the  injury  sustained.  If  the  man.  who  receives  a 
penny  to  carry  letters  to  the  postoffice,  loses  any  of  them,  he  is 
answerable;  so  is  the  sorter  in  the  business  of  his  department. 
So  is  the  postmaster  for  any  fault  of  his  own  {{). 

*The  law  relating  to  the  liability  of  agents  to  third  per-  [334*] 
sons  for  tort  may  be  thus  summarized: 

1.  No  agents,  other  than  masters  of  ships,  are  liable  to  third 

parties  for  results  due  to  their  omissions  and  nonperform- 
ance, or  the  omissions  of  their  sub- agents. 

2.  Every  agent  is  personally  liable  to  third  parties  for  the  re- 

sults of  his  own  wrongdoing. 


ways  and  liability  for  nonperfbrmaDce  15  East,  884. 

of  this  duty,  see  Shearman  &  Redf.  on  (h)  Rowning  v.  Goodchild,  2  W.  Bl. 

Neg.,  §  350  et  seq.  909. 

(tt)  Pendlebuxy  ▼.  Greenhalgfa,  1  Q.  *  See  note,  p.  882. 

B.  Div.  86.  (i)  Per  Lord  Mansfield,  Whitfield  y. 

if)  Ibid.  Lord  Le  Despencer,  Cowp.  754. 

iff)  Nidiolflony.Moonc^andSymes,  {k)  See  the  Chapter  on  Ratification. 
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S.  Both  the  preceding  propoBitions  are  equally  true  of  public 
and  private  agents. 

4.  Batification  by  the  crown  frees  an  agent  from  liability  for 

wrongdoing:  not  so  ratification  by  an  individual  {k). 

5.  Where  the  agent's  act  is  within  the  scope  of  his  authority, 

his  principal  also  will  be  liable;  where  the  act  is  wilful, 
the  immediate  wrongdoers  alone  will  be  liable. 
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♦CHAPTER  Y. 

RIGHTS  OP  AGENT  AGAINST  HIS  PRINCIPAL. 


[335*] 


PAOB. 

SacT.  l,^^Rtghtto  CommiasUm. 

The  right  may  be  derived  from  an 
express  or  implied  contract 886 

Circamstances  under  which  the 
claim  may  be  made 336 

The  right  depends  on  the  peiform- 
ance  of  the  contract,  and  the  ques- 
tion of  profit  to  the  principal  is  not 
material 886 

When  performance  is  prevented  by 
act  of  the  principal,  the  agent 
can  recover  only  in  cases  where 
that  act  is  wrongful 888 

Reasonable  remuneration  is  recov- 
erable where  the  act  is  wrongful,  339 

Test  of  agent's  right  to  recover  for 
introducing  capital  or  purchaser,  841 

Work  wholly  useless  through 
agent's  default 841 

When  the  agent  may  claim  on  a 
quantum  meruit 842 

Agent  mixing  principal's  properiy 
with  his  own 844 

No  right  to  commission  arises  when 
the  services  performed  are  not 
those  authorized 844 

Agent  to  sell  cannot  claim  commis- 
sion on  sale  to  company  In  which 
he  is  a  shareholder 844 

An  agent  cannot  daim  commission 
upon  a  transaction  which  has 
been  entered  into  in  violation  of 
his  duty  to  his  principal 845 

IDegal  transactions 846 

Various  questions  of  construction 
when  commission  is  payable  un- 
der a  written  contract 847 

Claims  to  commission  founded  on 
usage  or  custom  are  governed  by 
such  custom  or  usage 848 


PAGE. 

Sect.  1. — continued. 

E£Eiect  of  taking  bill  from  one  of  sev- 
eral ooOwners 849 

Rules  applicable  when  the  agent's 
engagement  being  for  a  definite 
period  is  prematurely  determined,  849 
Claims  to  prospective  commission..  850 
Claims  to  commission  where  an  en- 
tire contract  is  to  be  performed..  850 
Contract  to  act  as  sailor  for  a  voy- 
age  352 

Agreement  to  build 852 

Agreement  to  repair  a  chandelier. .  858 
Agreement  to  receive  rent  for  a 
year 853 

•  Sect.  2. —  Right  to  an  Indemnity, 

The  general  rule 853 

The  agent  must  have  acted  with  au- 
thority or  his  conduct  must  have 
been  ratified 854 

No  indemnity  or  contribution  be- 
tween wrongdoers,  or  for  services 
useless  by  reason  of  agent's  de- 
fault  856 

Upon  destraction  of  subject-matter 
on  which  agent  is  employed*  no 
cause  of  action  arise 858 

Sect.  8.— Rights  of  Urn. 

Definitions  and  divisions 862 

Liens  of  agents  for  the  most  part 

possessory 862 

Distinctions    between    lien    and 

pledge 862 

How  created 862 

Conditions  necessary  to  establish  a 

lien  at  common  law 868 

General  and  particular  hens  distin- 
guished  863 
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Sect.  3.  — continued. 


PAGE. 


The  neoessitj  of  possession 364 

The  possession  most  be  continuous,  364 
Possession  must  be  acquired  bond 

fide 364 

Possession  acquired  througrh  absent, 

requisites  of 365 

The  chattel  must  come  to  agent  in 

the  character  in  which  he  makes 

a  claim 365 

The  claim  must  agree  with  the  terms 

on  which  possession  was  given  . .  365 
lien  coexists  with  personal  remedies  367 


PAOK. 

Sect.  4.  — Xi«w    cf  particular 
Classes  of  Agents. 

Auctioneers.  ...••• •••  368 

Bankers 368 

Broken 868 

Factors 363 

Common  carriers 368 

Master  of  ship 370 

SolidtoEB 372 

Sect,  h,-^  Agent's  Eights  of  Stop^ 
page  in  TfxtnsOu 377 


Sect.  1. — Hight  of  Agent  to  Commission, 

Thb  right  of  an  agent  to  commission  for  his  services  depends  npor 
a  varietj  of  circmnstances  which  it  will  be  necessary  to 
[336*]  ^examine  in  detail.  This  right  may  be  derived  from  an 
express  contract  between  the  principal  and  agent,  from  a 
legal  custom,  or  from  an  implied  contract.^  It  is  part  of  the  gen-' 
eral  law  of  contracts  that  where  there  is  an  express  contract  be* 
tween  the  parties,  neither  can  resort  to  an  implied  one  inconsistent 
with  the  express  one.  Expreasum  facit  cesmre  tacitum  is  the 
rnle.  Hence  it  followB  that,  as  a  general  rule,  where  the  contract 
between  the  principal  and  agent  is  an  entire  contract,  the  latter 
can  recover  no  remuneration  upon  a  quantum  meruit^  bat  must 
recover  the  whole  amount  agreed  upon  or  nothing  {a).  The  right 
to  recover  may  also  be  similarly  controlled  by  custom  (J), 

Turning  to  the  circumstances  under  which  an  agent  may  claim 
commission,  it  will  be  seen  that  the  claims  may  be  made  und^ 
any  of  the  following  circumstances: 

The  authority  may  be  duly  executed. 

^  To  entitle  a  broker  to  commissions  Schmidt,  55  N.  Y.  319. 

for  services  in  negotiating  a  sale,  the  Such  employment  must  be  established 

services  must  be  rendered  under  an  em-  either  by  showing  a  previous  authority 

plojrment  by  his  principal.      Services  or  the  acceptance  of  his  agency  and 

rendered  as  a  mere  volunteer,  without  adoption  of  his  acts.  Keys  v.  Johnston, 

any  employment,  express  or  implied,  68  Penn.  St.  42. 

will  give  no  right  to  commissions.  Hinds  (a)  See  Cutter  v.  Powell,  6  T.  R.  820; 

T.  Henry,  36  N.  J.  Law,  328;  Earp  v.  [2  Smith's  Lead.  Cases,  17,  and  notes.] 

Cummins,  54  Penn.  St.  394;  Cook  t.  {J>)  See  Beady.  Bann,  10  B.  &G.438. 
Welch,   9  Allen,   350;    Sussdorff   y. 
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It  maj  be  only  partially  execnted. 

It  may  not  be  executed. 

It  may  be  so  executed  that  the  agent's  services  are  useful  to  the 
principal. 

The  act  authorized  may  be  illegal.^ 

Tlie  authority  may  be  revoked  before  exe^ion  — (a)  by  act  of 
principal;  (b)  by  death  of  principal. 

The  amount  to  which  an  agent  is  entitled  will,  in  the  absence  of 
an  [express]  contract  or  custom/  be  fixed  by  a  jury.*  i 

When  the  authority  has  been  duly  executed,  the  agent  is  enti- 
tled to  his  commission,  unless  the  services  performed  are  illegal.^ 

>  See  Soydamv.  Westfall,  4  Hill,  211;  rich  v.  Kom,  id.  74;  Fraser  v.  Wycko?, 

Eocky.£mmerlin£r,22How.69;  Glenn  68  N.  Y.  445;  Wylie  v.  Marine  Nat 

y.  Salter,  50  Ga.  170;  Robinson  v.  Mor-  Bank,  61  id.  415.  See,  also,  Walker 

lis,  51  How.  Pr.  442.  ▼.  TirreU,  101  Maas.  257. 

Parties  in  charge  of  gold  dost  as  fao-  But  it  is  not  necessazy  for  the  broker 

tors  for  another,  have  no  right  to  take  in  an  acUon  for  commissions  to  prove  in 

their  compensation  oat  of  the  gold  dnst  the  first  instance  that  the  person  intro- 

The  gold  dost  is  to  be  fzeated  as  prop-  duoed  was  of  sufficient  pecuniaiy  abil- 

erty,  and  their  compensation  must  be  ity  to  pay  the  price.    On  this  question 

estimated  in  money.    McCone  y.  £r-  the  burden  of  proof  is  on  the  defendant 

fort,  43  Mo.  134.  to  prove  the  contrary.    Cook  y.  Eroe- 

'The  amount  in  such  case  must  be  meke,  4  Daly,  268. 
determined  on  a  quantum  meruU.    See  See,  however,  Coleman  y.  Meade,  13 
BriggB  Y.  Boyd,  56  N.  Y.  289;   Ruck-  Bush,  858,  where  the  rule  is  laid  down 
man  v.  Berghok,  88  N.  J.  Law,  531;  that  if  the  principal  rejects  the  pur- 
Glenn  y.  Salter,  supra.  chaser,  and  the  broker  daams  his  com- 

In  the  absence  (d  any  understanding  mission,  he  must  show  not  only  that  the 
between  the  principal  and  agent  as  to  person  furnished  was  willing  to  accept 
idiether  the  latter  is  to  be  paid  for  his  the  offer  {nredsely  as  made,  but  in  addi* 
seryioes,  the  law  by  implication  supplies  tion  that  he  was  an  eligible  purchaser, 
the  omission,  holds  him  an  agent  for  and  such  a  one  as  the  principal  was 
hire,  and  makes  him  accountable  ae-  bound,  as  between  himself  and  the 
cordmg'ly.  Mangum  y.  Ball,  43  Miss,  broker,  to  accept. 
288.  See  Wood  v.  MoCranie,  21  La.  Where  a  party  is  produced  and  aeon- 
Ann.  557.  tract  entered  into  through  the  agency 

'  A  broker  to  be  entitled  to  his  com-  of  the  broker,  but  the  contract  is  of 
missiona  for  negotiating  a  sale  of  prop-  such  acharacter  that  the  party  contract- 
eriy,  must  find  a  purchaser  in  a  situation  ingby  the  exercise  of  an  option  given 
and  ready  and  willing  to  complete  the  him,  relieves  himseU  of  the  obligation 
pDTchase  according  to  the  terms  agreed  to  complete  the  purchase,  and  does  not 
on.  Kimberly  y.  Henderson,  29  Md.  in  fact  become  the  purchaser,  the  broker 
512;  McGavock  v.  Woodlief,  20  How.  is  not  entitled  to  commissions.  Eim- 
221;  Mooney  v.  Elder,  56  N.  Y.  238;  berly  v.  Henderson,  supra.  See,  how- 
Hinds  y.  Henxy,  86  N.  J.  Law,  328;  ever,  Leete  v.  Norton,  43  Conn.  219. 
Cook  y.  Kxoemeke,  4  Daly,  268;  Hein-  When  a  real-estate  broker  under- 

29 
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The  qnestion  whetlier  the  authority  has  or  has  not  been  exe- 
cuted is,  of  coarse,  one  which  must  be  decided  by  a  reference  to 

the  facts  of  each  particular  case.  Tlie  test  to  be  applied  in  snch 
cases  is  supplied  by  asking  whether  the  agent  has  performed  all 
the  services  for  which  he  was  employed.    If  the  agent  has  done 

takes  to  famish  a  parchaser,  he  is  Bat  he  has  performed  his  nndeitak- 

bound  to  act  in  good  foith  in  presenting  ing  when  he  produces  a  proper  parly 

a  person  as  such,  and  when  one  is  pre-  ready  to  make  the  parchase  at  the  price 

sented,  the  employer  is  not  boand  to  and  terms  for  which  he  was  authorized 

accept  him,  or  to  pay  the  commission,  to  negotiate.    Moses  ▼.  Bierling,  31  N. 

unless  ho  is  ready  and  able  to  perform  Y.  462;   Barnard  y.  Monnot,   supra; 

the  contact  on  his  part  according  to  McGavock  ▼.  Woodlief,  20  How.  221. 

the  terms  proposed.  Coleman  t.  Meade,  Bat  the  broker's  services,  however 

13  Bosh,  358.  slight,  must  be  the  efficient  cause  of 

A  broker  has  earned  his  commission  sale.  Earp  ▼.  Cummins,  54  Penn.  St 
when  he  procures  a  party  with  whom  394;  McClave  v.  Paine,  2  Sweeny,  407; 
his  principal  is  satisfied  and  who  actual-  S.  C.,49  N.  T.  561;  Wylie  ▼.  Marine 
ly  contracts  for  the  property  at  a  price  Nat  Bank,  61  id.  415.  See,  also, 
satisfactory  to  the  owner.  Keys  ▼•  Keys  ▼.  Johnson,  68  Penn.  St  42;  Gil- 
Johnson,  68  Penn.  St  42;  Cooke  y.  lespie  t.  Wilder,  99  Mass.  170;  Toombs 
Fiske,  12  Gray,  491;  Simonson  t.  Kis-  v.  Alexander,  supra;  Briggs  y.  Rowe, 
sick,  4  Daly,  143;  Haines  y.  Bequer,  9  1  Abb.  App.  Dec.  189;  lioyd  y.  Mat- 
Phil.  51.  See,  also,  Toombs  y.  Alezan-  thews,  51  N.  T.  124. 
der,  101  Mass.  255;  Colenum  v.  Meade,  And  if  the  services  of  the  broker  do 
13  Bush,  858.  not  accomplish  a  sale,  and  after  the 

Under  a  written   agreement  of  a  proposed  purchaser  has  decided  not  to 

landowner  to  pay  a  broker  a  certain  sum  buy,  other  persons  induce  him  to  bqy, 

if  he  should  send  or  cause  to  be  sent  to  the  broker  has  no  right  to  commissions, 

the  landowner  a  person  with  whom  the  Earp  v.  Cummins,  supra;  Chandler  v. 

latter  '*may  see  fit  and  proper  to  effect  Sutton,  5  Daly,  112. 

a  sale  or  exchange  *'  of  the  land,  the  So,  where  the  broker  opens  negotia- 

broker  can  not  recover  the  sum  stipu-  tions,  but,  failing  to  bring  the  customer 

lated,  without  proof  of  a  sale  or  ex-  to  the  specified  terms,  abandons  them, 

change  of  the  land.    Walker  v.  Tirrell,  and  the  employer  subsequently  sells  to 

101  Mass.  257.  the  same  person  at  tha  price  fixed,  he  is 

Itisnotnecessaiythatthepartiestoa  not  liable  to  the  broker  for  his  oommis- 

contract  for  the  sale  of  land  should  sign  sions.    Wylie  v.  Marine  Nat  Bank, 

a  written  agreement  before  the  Ixoker  supra. 

MB  entitled  to  his  commission.    Barnard  If  properly  is  put  into  the  hands  of  a 

y.  Monnot,  1  Abb.   App.   Dec    108;  real-estate  agent  to  sell,  he  is  entitled 

Heinrich  v.  Kom,  4  Daly,  74.    See,  to  his  commissions  if  the  sale  is  brought 

also,  Ward  v.  Lawrence,  79  111.  295;  about  by  his  advertisements  or  exer- 

Dennis  v.  Charlick,  6  Hun,  21.  tions,  or  if  he  introduces  the  purchaser 

See,  however,  Toombs  v.  Alexander,  or  discloses  his  name  to  the  seller,  and 

supra;  Coleman  v.  Meade,  supra.    See,  through  such  introduction  ordisdosures 

also,  Chapin  v.  Bridges,  116  Mass.  105;  the  sale  is  effected,  even  though  the 

Simonson  v.  Eissick,  supra.  sale  may  in  fact  be  made  l^  the  owner. 
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everything  he  was  bonnd  to  do,  then  it  is  immaterial,  in  the  ab- 
sence of  a  contract  or  custom  to  the  contrary,  so  far  as  his  right 
to  commission  is  concerned,  that  his  services  have  been  fruitless, 
whether  this  result  is  brought  about  by  the  conduct  of  his  prin- 
cipal or  by  that  of  third  parties.  In  the  following  cases,  the  agent 

lyier  v.  Parr,  52  Mo.  249;  Jones  y.  Ad-  It  is  not  necessary  that  the  purchaser 

ler,  84  Md.  440;  Linooln  y.  McClatchie,  be  made  known  to  the  owner,  as  the 

96  Conn.  136;  Sussdorff  y.  Schmidt,  55  broker's  customer,  if  he  is  so  in  fact. 

N.  Y.  819;  Hanford  y.  Shapter,  4  Daly,  Lloyd  y.  Matthews,  supra;  Hanford  y. 

243.  Shapter,  4  Daly,  243.    See,  also,  Bom- 

If  the  purchaser  is  found  through  his  stein  y.  Lans,  104  Mass.  214. 

instrumentality,  he  is  entitled  to  a  com-  But  where  a  real  estate  broker  reports 

mission,  although  the  owner  himself  an  offer  for  property  to  his  principal 

negotiates  the  sale  and  although  the  without  stating  by  whom  the  offer  is 

purchaser  is  not  introduced  to  the  own-  made,  and  afterwards  a  sale  of  the 

er  by  ihe  broker,  and  the  latter  is  not  same    property    is    effected  through 

personally  acquainted  with  such  pur-  another  broker  at  the  same  price  first 

chaser.     Sussdotf  y.   Schmidt,  supra,  reported,  and  to  the  same  purchaser, 

See,  also,  Newhall  y.  Pierce,  115  Mass.  and  he  receiyes  a  commission  therefor, 

457.  the  first  broker  cannot  recoyer  in  an  ac- 

A  general  usage,  howeyer,  of  a  sea-  tion  against  the  yendor  for  the  commis- 

port  that  if  the  seller  of  a  ship  there  sions,  unless  it  appears  that  the  latter 

accepts  the  sernces  of  a  broker,  who  at  the  time  of  the  sale  was  aware  of 

introduces  him  to  and  brings  him  into  the  iacka  aboye  stated,  or  that  notice  of 

negotiation  wiUi  the  ultimate  buyer,  the  same  was  giyen  him  by  the  plaint- 

and  who  is  ready  to  continue  his  ser-  iff  before  the  completion  of  the  contract 

yices  mitil  a  sale  is  effected,  he  shall  with  and  payment  of  commissions  to 

pay  the  broker  a  commission,  whether  the  second  broker.    Tinges  y.  Moule, 

or  not  the  sale  is  completed  through  his  25  Md.  480. 

agency,  is  a   reasonable  usage,  and  Where  seyeral  brokers  are  openly 

binds  such  seller,  notwithstanding  his  employed,  the  entire  duty  of  the  seller 

residence  elsewhere  and  ignorance  of  is  performed  by  remaining  neutral  be- 

the  usage.     Loud  y.  Hall,  106  Mass.  tween  them,  and  he  has  a  right  to  make 

404.  a  sale  to  a  buyer  produced  by  any  of 

AU  that  IB  requisite  to  entitle  the  them,  without  bemg  called  upon  to  de- 
broker  to  compensation,  is  that  a  sale  be  cide  between  these  seyeral  agents  as  to 
effected  through  his  agency  as  its  pro-  which  of  them  was  the  primary  cause 
curing  cause.  Lloyd  y.  Matthews,  su-  of  the  purchase.  Yreeland  y.  Yetter- 
pra;  Jones  y.  Adler,  84  Md.  440;  Lin-  lein,  88  N.  J.  Law,  247. 
coin  y.  McClatchie,  86  Conn.  186;  Stew-  A  party  who  has  employed  a  broker 
art  y.  Mather,  82  Wis.  844;  Sussdorff  to  sell  real  estate,  may,  notwithstand- 
y.  Schmidt,  55  N.  T.  819.  ing,  negotiate  a  sale  himself,  and  if  he 

And  the  broker  may  recoyer  his  com-  does  so  without  any   agen<7  of  the 

missions  from  the  party  at  whose  re-  broker,  he  is  not  liable  to  the  latter  for 

quest  the    services    were     rendered,  a  commission.    McClaye  v.  Paine,  su- 

whether  he  held  the  legal  title  of  the  pra;  Wylie  y.  Marine  Nat.  Bank,  61 

property  beneficially  or  in  trust  for  his  N.  Y.  415. 
wife.    Jones  y.  Adler,  84  Md.  440. 
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was  hdd  to  be  entitled  to  recoTer,  because  he  had  performed 

all  he  had  undertaken  to  do.    These  cases  must  not  be 

[337*]  ^confounded  with  the  cases  in  which,  bj  reason  of  the 

principal's  interference,  the  agent  is  prevented  from  cany* 

ing  out  his  authority. 

In  Lockwood  v.  Lemck  {c\  decided  in  1860,  the  plaintiff,  a 
commission  agent,  was  employed  by  the  defendant,  a  manu&cturer, 
to  procure  orders  for  him  upon  the  terms  contained  in  a  written 
proposition  as  follows:  ^^We  expect  to  receive  our  commission 
on  all  goods  bought  by  houses  whose  accounts  are  opened  through 
us."  The  plaintiff  introduced  to  the  defendant  a  dealer,  who  gave 
an  order  for  a  large  quantity  of  web.  The  defendant  accepted 
the  order,  and  undertook  to  execute,  but  for  want  of  adequate  ma- 
chinery he  was  unable  to  complete,  and  the  order  was  ultimately 
withdrawn.  The  plaintiff  thereupon  claimed  the  amount,  to 
which  he  would  have  been  entitled  if  the  order  had  been  executed 
by  defendant,  at  the  trial.  The  jury  found  that  the  commission 
was  payable  when  the  order  was  accepted,  and  that  it  did  not  de- 
pend upon  whether  it  was  executed  or  not.  A  rule  was  subse- 
quently granted  to  enter  the  verdict  for  the  defendant,  if  the  court 
should  be  ultimately  of  opinion  that  the  learned  judge  at  the  trial 
had  misconstrued  the  contract,  or  for  a  new  trial.  The  rule  was 
discharged. 

Erie,  0.  J.,  said:  ^^  It  is  urged  on  the  part  of  the  defendant 
that  it  would  be  unreasonable  that  he  should  be  held  liable  to  the 
payment  of  a  commission  upon  an  order  which  yielded  him  no 
profit  But  here  he  had  an  opportunity  of  making  profit  The 
plaintiff  performed  all  the  service  for  which  he  was  employed, 
and  the  defendant  had  the  option  of  delivering  the  goods  and  so 
making  a  profit  But  I  do  not  agree  that  the  profit  to  the  manu- 
facturers is  to  be  tlie  criterion  of  the  agent's  right  to  commission."  ^ 


(6)  8  C.  B.,  N.  S.  608.  net  ixofits  arising  therefrom, 
*  Where  the  danse  of  an  agreement,  for  our  services  snch  usual  oommis^om 
relating  to  the  compensation  of  the  as  are  generally  charged:''  Held^  that 
agents,  was:  "  We  hereby  agree  and  the  agents'  commission  did  not  depend 
oblige  ourselves  to  manage  the  said  ves-  on  the  profitable  result  of  any  Tentoie 
sels  to  the  best  advantage,  according  to  if  they  discharged  then:  duty  faithfully, 
our  judgment,  for  the  owner,  and  to  Stewaurt  v.  Rogers,  19  Md.  98. 
pay  to  him  or  his  order,  from  time  to  Where  the  parties  are  brought  to- 
time,  as  they  may  accrue,  any  and  all  gether,  the  price  and  terms  agreed  ap« 
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This  view  of  the  law,  that  the  agent's  rights  are  not  affected  by 
the  loss  or  gain  to  his  principal  upon  any  transaction,  is  strictly  in 
accordance  with  equity  and  justice.  The  principal  must  be  taken  to 
know  his  own  business  best,  and  if  he  makes  a  miscalculation  he 
has  no  more  right  to  visit  it  upon  the  agent  than  he  has  upon  his 
butcher  or  baker. 

In  Diva  V.  Rill  (t2),  decided  in  1863,  the  plaintiff  was  employed 
by  the  defendant  to  sell  an  advowson  upon  the  terms  that  the 
commission  should  become  due  and  payable  upon  the  adjustment 
of  terms  between  the  contracting  parties  in  every  instance  in 
which  any  Information  had  been  arrived  at,  or  any 
♦particulars  had  been  given  by  the  plaintiff's  office,  not-  [388*] 
withstanding  the  business  might  have  been  taken  off  the 
books  subsequently.  It  was  further  stipulated  that  no  accommo- 
dation that  might  be  afforded  as  to  time  of  payment  or  advance 
should  retard  the  payment  of  commission.  A  contract  of  sale  was 
arranged  through  the  plaintiff's  agency.  It  was  duly  executed, 
and  a  deposit  paid  on  the  14th  October,  1862,  the  residue  of  the 
purchase-money  being  payable  on  the  31st  December.  The  court 
held  that  the  plaintiff  was  entitled  to  his  commission,  at  all  events, 
on  the  Slst  December,  although  the  full  purchase-money  had  not 
been  then  paid. 

The  principle  laid  down  by  a  learned  author  with  respect  to 
the  law  of  commissions  is,  that  ^'  the  whole  service  or  duty  must 
be  performed  before  the  right  to  any  commission  attaches,  either 
ordinary  or  extraordinary;  for  an  agent  must  complete  the  thing 
required  of  him  before  he  is  entitled  to  charge  for  it.  But  cases 
may  occur  in  which  an  agent  may  be  entitled  to  a  remuneration 
for  his  services  in  proportion  to  what  he  has  done,  although  he 
lias  not  done  the  whole  service  or  duty  originally  required.^  This 
may  arise  either  from  the  known  usage  of  the  particular  business, 

on  and  the  contract  si^pied,  the  dream-  But  where  by  compliciiy  between  the 

stance  that  the  contract  is  not  per-  broker  and  the  pretended  purchaser  the 

formed  by  the  pnTchaaer  does  not  affect  pretended  purchaser  had  no  intention 

the  broker's  right    to   compensation,  to  fulfill  the  contract,  the  broker  is  not 

Bach  V.  Emerich,  3  Jones  &  S.  548;  entitled    to    commission.      Bach    v. 

Lore  y.  Miller,  53  Ind.  2d4;  Pearson  ▼.  Emerich,  supra. 

Mason,  120  Mass.  53;  Heinrichv.  Eom,  (d)  15  C.  B.,  N.  S.  45. 

4  Daly,  74;  Leete  ▼.  Norton,  43  Conn.  '  See  ante,  p.  336,  note. 
219. 
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or  from  the  entire  performance  being  prevented  by  the  act  or  neg- 
lect of  the  principal  himself  ^'  {e).  It  should  be  observed,  how- 
ever, that  the  agent  cannot  recover  commission  when  completion 
of  the  business  undertaken  is  prevented  by  the  act  of  the  princi- 
pal, unless  that  act  is  wrongful.^ 

The  question  was  very  fully  discussed  by  the  Court  of  Common 
Pleas  in  Simpson  v.  Lamib  {f\  decided  in  1856.  This  was  an 
action  by  two  clerical  agents  to  recover  the  sum  of  750Z.  for  com- 
mission alleged  to  be  due  to  them  for  negotiating  (unsuccessfully) 
the  sale  of  an  advowson  for  the  defendant.  The  defendant  em- 
ployed the  plaintiffs  to  offer  an  advowson  for  sale,  upon  an  un-  * 
derstanding  that  in  the  event  of  a  sale  being  effected  through 
their  agency,  the  latter  should  receive  a  commission  of  five  per 
cent,  upon  the  amount  of  the  purchase-money.  Before  the  plaint- 
iffs had  sold  the  advowson  the  defendant  himself  sold  it  The  for- 
mer, in  answer  to  inquiries,  had  informed  the  latter  that  their 
terms  were  three  guineas  for  registering,  and  five  per  cent,  upon 

(«)  Story's  Agency,  s.  329.  Cooke  v.  Piske,  12  Gray,  491;  Briggs  v. 

'When  a  broker,  authorized  to  sell  Rowe,  1  Abb.  App.  Dec  189;  Moeesy. 

at  private  sale,  has  oommenoed  a  nego-  Bieiling,  81  N.  T.  462;  Bach  v.  HflU 

tiation,  the  owner  cannot,  pending  the  62  111.  216;  Lane  v.  Albright,  49  Ind. 

negolaation,  discharge  the  broker,  take  275;  Bennett  v.  Kidder,  5  Daly,  512. 
it  into  his  own  hands  and  complete  it       As  to  the  effect  of  a  costom  or  nsago 

either  at  or  below  the  price  limited,  fmd  that  anless  the  brokers  earn  their  com- 

then  refuse  to  pay  the  commissions,  mission  by  completing  the  negotiatiaiis» 

Keys  ▼.  Johnson,  68  Penn.  St  42;  Gil-  they  are  not  be  paid  anything,  see  Dor- 

lett  T.  Coram,  7  Kan.  156;  Martin  v.  kee  r.  Vt  C.  R.  B.  Co.,  29  Yt  142,  per 

Siliman,  53  N.  Y.  615.    See  cases  cited  Redfield,  C.  J. 
next  below.  Nor  can  one,  representing  himself  as 

Nor  if  the  owner  employ  a  broker  to  the  owner  of  real  estate,  who  emidoys 
make  a  sale  at  an  agreed  late  of  com-  an  auctioneer  to  sell  the  same  under  an 
mission,  and  the  broker  finds  a  pnr-  agreement  that  in  tibe  event  of  a  sale 
chaser  who  is  willing  to  purchase  at  the  auctioneer  shall  leoeiye  for  hia  aer- 
the  price  fixed,  can  the  owner,  by  a  Tioes  a  percentage  on  the  amount  hid, 
refusal  ^to  sell  to  him,  or  by  a  sale  after  a  sale  by  the  auctioneer  avoid  pay- 
to  another,  avoid  the  contract  and  ing  him  for  his  services  because  the 
escape  the  payment  of  the  commission,  purefaaser  refuses  to  take  the  property, 
Phelan  v.  Gardner,  43  CaL  306;  Kock  owing  to  a  real  or  all^^ed  defect  in  the 
T.  Emmerling,  22  How.  69;  Bail^  t.  title.  Middleton  v.  Findla,  25  Oal.  76. 
Chapman,  41  Mo.  536;  Barnard  y.  See,  also,  Budd  v.  ZoUer,  52  Mo.  238. 
Minnot,  1  Abb.  App.  Dec.  106;  Tree-  See,  however,  Blankenahip  t.  Ryer- 
land  V.  Yetterlein,  83  N.  J.  Law,  247;  son,  50  Ala.  426. 
Moon^  V.  Elder,  56  N.  Y.  288.  See,  also»       (/)  17  C.  B.  603;  25  L.  J.,  C.  P.  603. 
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the  amonnt  of  the  pnrchase-monej,  payable  when  the  contract 
of  sale  was  completed.  The  payment  of  the  registration 
*fee  was  waived.  There  was  no  evidence  of  any  specific  [339*] 
endeavonrs  on  the  part  of  the  plaintiffs  to  sell  the  advow- 
son,  or  of  their  having  incurred  any  expense  in  reference  to  it 
At  the  trial  Mr.  Justice  Cresswell  ruled  that  the  defendant  was 
justified  in  selling  the  living  himself;  that  it  was  fair  to  presume 
that  the  large  amonnt  of  commission  was  taken  in  successful  cases 
as  a  sort  of  compensation  for  the  risk  incurred;  that  the  plaintiffs 
could  not  recover  anything  unless  they  sold ;  and  that  what  was 
done  by  the  defendant  did  not  amount  to  a  wrongful  revocation 
of  the  plaintiff's  authority  to  sell.  He  thereupon  directed  a  non- 
suit Chief  Justice  Jervis  said:  ^^I  take  it  to  be  admitted  that 
it  is  not  competent  to  a  principal  to  revoke  the  authority  of  an 
agent  without  paying  for  labour  and  expense  incurred  by  him  in 
the  (X>urse  of  his  employment  The  right  of  the  agent  to  be  reim- 
bursed depends  upon  the  terms  of  the  agreement.  A  general  em- 
ployment may  carry  with  it  a  power  of  revocation  on  payment 
only  of  a  compensation  for  what  may  have  been  done  under  it; 
but  there  may  be  also  a  qualified  employment  under  which  no 
payment  shall  be  demandable,  if  countermanded. ,  In  the  present 
case,  I  think  the  evidence  showed  that  the  employment  was  of  that 
qualified  character — like  the  case  of  the  house  agent  or  the  ship- 
broker — the  plaintiffs  undertaking  the  business  upon  an  under- 
standing that  they  were  to  have  nothing  if  they  did  not  sell  the 
advowson,  taking  the  chance  of  the  large  remuneration  they  would 
have  received  if  they  had  succeeded  in  obtaining  a  purchaser." 
And  it  was  said  by  Mr.  Justice  Crowder:  **  If  it  could  be  shown 
that  the  agent  is,  by  the  wrongful  act  of  the  principal,  prevented 
from  carrying  out  the  work  on  which  he  is  employed,  he  would 
be  entitled  to  a  reasonable  remuneration  for  what  he  had  done." 
A  rule  mei  for  a  new  trial  was  discharged. 

Gfreen  v.  Luoa%  {g)  was  decided  in  1876.  The  defendant  author- 
ized the  plaintiffs,  who  were  mortgage  agents,  to  procure  for  him 
on  loan  the  sum  of  20,0002.  upon  the  security  of  certain  leasehold 
property,  and  undertook  upon  their  obtaining  that,  or  any  other 
amount  agreed  upon,  to  pay  them  a  commission  of  22.  per  cent 
upon  the  amount  so  procured  by  them,  and  a  survey  fee  of  1052. 

[g)  31 L.  T.  Rep.,  N.  S.  731;  affirmed,  33  id.  584. 
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Three  days  before  this  agreement  was  entered  into,  the  defendant 
furnished  the  plaintiffs  with  two  valuations  of  the  property,  each 
of  them  setting  the  value  at  about  37,0002.  One  of  them 
[340*]  assumed  that  the  lease  ^^  contained  no  arbitrary  or  ^restrict- 
ive  clauses,  but  only  the  usual  covenants."  Eelying  upon 
these  valuations,  the  plaintiffs  applied  to  a  society  for  a  loan.  The 
directors  agreed  to  advance  it,  ^^  subject  to  the  title  and  all  other 
questions  proving  to  be  satisfactory."  When  the  lease  was  examined 
it  was  discovered  to  contain  a  proviso  which  prevented  the  direct- 
ors advancing  the  money.  The  plaintifik  thereupon  brought  their 
action,  and  the  jury  found  in  their  favour.  A  rule  to  enter  the 
verdict  for  the  defendant  or  to  enter  a  nonsuit  was  discharged  by 
the  Court  of  Common  Pleas,  whose  judgment  was  upheld  by  the 
Court  of  Appeal.  In  the  court  below.  Lord  Coleridge  based  his 
opinion  upon  the  authority  of  Prickett  v.  Badger  (A)  and  Green 
V.  Bartlett  (z),  holding  that  the  defendant  was  liable  to  pay  a 
reasonable  remuneration,  inaamuch  as  the  plaintiffii  had  done  all 
they  were  bound  to  do,  but  the  negotiation  had  gone  off  in  conse- 
quence of  the  defendants  having  concealed  a  material  fact. 

In  the  Court  of  Appeal  the  Lord  Chancellor  (Cairns)  said:  ^  It 
appears  to  me  that  the  plaintiffs  had  done  everything  which  agents 
in  this  kind  of  work  are  bound  to  do,  and  it  would  be  forcing  their 
liability  if  they  were  to  be  held  answerable  for  what  happened 
after.  If  the  contracts  afterwards  were  to  go  off  from  the  c^rioe 
of  the  lender,  or  from  the  infirmity  in  the  title,  it  would  be  imma- 
terial to  the  plaintiffs."  His  lordship  also  pointed  out  that  it  was 
immaterial,  so  far  as  the  plaintiffs  were  concerned,  whether  the 
society  was  or  was  not  justified  in  refusing  to  advance  the  money. 
The  opinion  expressed  by  Bram  well,  B.,  and  Blackburn,  J.,  that  the 
word  ^' procure  "  in  the  contract  meant  to  procure  the  lender  and 
not  the  money,  was  the  opinion  upon  which  both  the  courts  acted* 

Green  v.  Reed  {k\  decided  in  1862,  was  an  action  to  reoover 
2002.  as  commission  for  negotiating  and  procuring  a  loan  for  the 
defendant  The  plaintiff  had  procured  an  insurance  company  to 
advance  20,0002.  on  real  security,  and  so  far  as  the  plaintiff  and 
the  company  were  concerned  the  negotiation  was  complete.  The 
advisers  of  the  company,  however,  deemed  the  security  invalid, 
and  they  declined  to  carry  out  the  loan.    The  defendant  eventa- 

{h)  1  C.  B.,  N.  S.  296.        (f)  82  L.  J,,  C.  P.  261.       (fc)  8  F.  &  F.  228. 


CHAP,   v.]  BIGHTS  OF  AGENT  AGAINST  HIS  PEINCIPAL.  457 

ally  obtained  the  loan  from  another  company.  The  plaintiflPs  case 
was  that  the  commission  was  to  be  paid  if  the  loan  was 
procnred  by  him.  F^nckett  v.  Badger  {I)  was  cited  *in  [341*] 
support  of  his  claim.  There  it  was  held  that  where  an 
agent  employed  for  an  agreed  commission  to  sell  lands  at  a  given 
price,  succeeds  in  finding  a  purchaser  at  the  stipulated  price,  but 
the  principal  declines  to  sell,  and  rescinds  the  agent's  authority, 
the  agent  is  entitled  to  reasonable  remuneration  for  his  work  and 
labour.  The  jury  were  directed  that  the  question  involved  de- 
pended upon  the  contract  A  verdict  for  901.  was  found  for  the 
plaintiff.  So,  in  an  action  by  an  agent  who  had  been  employed 
to  procure  a  loan,  and  had  procured  it,  it  was  ruled  that  he  was 
entitled  to  recover,  not  necessarily  the  full  commission,  but  a 
reasonable  remuneration,  in  case  the  loan  was  not  accepted  and 
received  by  his  employer  (m). 

In  considering  whether  an  agent  is  entitled  to  commission  for 
the  introduction  of  a  purchaser  or  capital,  the  question  is  whether 
the  purchase  or  advance  was  the  result  of  tliat  introduction,  or  of 
an  independent  negotiation  between  the  parties.  Causa  proxima 
is  not  the  question;  the  agent  must  show  that  some  act  of  his 
was  the  catfsa  causa/ria}  In  Trihe  v.  Taylor  {n)  the  defendant 
agreed  to  give  the  plaintii&  a  commission  of  5  per  cent  on  pur* 
chase-money  or  on  capital  introduced  into  his  business.  They 
introduced  a  person  who  advanced  10,0002.,  and  who  in  the  course 
of  a  few  months  entered  into  an  agreement  of  partnership,  on 
making  a  further  advance  of  4,0002.  by  way  of  capital  to  the  con- 
cern. Commission  on  the  former  sum  was  duly  paid;  but  the 
court  held,  in  an  action  to  recover  commission  on* the  4,0002.,  that 
the  plaintiffs  could  not  recover,  inasmuch  as  the  latter  was  not 
made  in  consequence  of  their  negotiations  {p). 

The  principles  of  law  applicable  to  claims  for  commission 
where  the  agent's  work  is  useless,  were  laid  down  fully  by  Lord 
Ellenborough  in  Denew  v.  DevereU  (jp),  decided  in  1813.  The 
plaintiff,  an  auctioneer,  employed  by  the  defendant  to  sell  for  him 
a  leasehold  house,  made  out  the  conditions  of  sale,  omitting  the 

(0  1  C.  B..  N.  S.  206.  (n)  1  C.  P.  Div.  505, 

(m)  Topping  v.  Healey,  3  F.  &  P.       (o)  See  Bayley  v.  Chadwick,  37  L.  T., 
825.  N.  S.  740. 

>  See  ante,  p.  336,  note.  {p)  3  Camp.  451. 
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usual  proviso  that  the  vendor  was  not  to  be  called  upon  to  show 
the  title  of  the  lessor.  Owing  to  this  omission,  the  defendant 
had  been  put  to  great  expense,  the  Court  of  Chancery,  upon  a  bill 
being  filed  by  the  vendee,  holding  that  the  vendor  was  bound,  in 

the  absence  of  the  proviso,  to  show  the  title  of  the  lessor. 
[342*]  This  he  could  not  do,  and  the  vendee  recovered  back  *his 

deposit  In  the  present  action  the  auctioneer  claimed  2} 
per  cent,  commission  upon  the  sum  for  which  the  lease  was  sold 
Evidence  was  given  that  it  had  been  the  constant  usage  of  auc- 
tioneers, when  employed  to  sell  leasehold  property,  to  insert  such 
a  proviso  in  the  conditions  of  sale.  Lord  Ellenborough  directed 
the  jury  that,  if  the  plaintiiTs  services  are  found  to  have  been 
wholly  abortive,  he  is  entitled  to  recover  no  compensation.  "By 
the  omission,"  said  his  lordship,  "  the  defendant  has  the  house 
thrown  back  upon  his  hands,  with  expensive  litigation.  It  is  no 
answer  that  the  particulars  were  shown  to  him,  and  that  he  made 
no  objection  to  them.  I  pay  an  auctioneer,  as  I  do  any  other  pro- 
fessional man,  for  the  exercise  of  skill  on  my  behalf  which  I  do 
not  myself  possess;  and  I  have  a  right  to  the  exercise  of  such  skill 
as  is  ordinarily  possessed  by  men  of  that  profession  or  business. 
If,  from  his  ignorance  or  carelessness,  he  leads  me  into  mischief, 
he  cannot  ask  for  a  recompence,  although,  from  a  misplaced  con* 
fidence,  I  followed  his  advice  without  remonstrance  or  suspicion."^ 
The  jury  found  for  the  defendant 

Lord  Ellenborough  said  again,  in  White  v.  Chapman  (^),  do^ 
cided  in  1815,  that  where  an  agent  was  sued  for  money  had  and 
received  for  his  principal,  he  would  be  entitled  to  deduct  the 
amount  of  his  commission  on  sales,  unless  it  appeared  "that  he 
had  grossly  misconducted  himself  as  agent"  So  it  was  ruled  by 
Chief  Justice  Best  (r),  that  if  the  duties  of  a  sworn  broker  are 
executed  in  such  a  manner  that  no  benefit  results  from  them,  he 
is  not  entitled  to  recover  either  his  commission  or  a  compensation 
for  his  trouble.  So,  too,  the  Court  of  Common  Pleas  decided  («), 
that  in  considering  an  attorney's  bill  the  jury  were  at  liberty  to 
discard  an  item  for  work  entirely  useless.  So  an  auctioneer  em« 
ployed  to  sell  an  estate  cannot  claim  commission  if  the  sale 
becomes  nugatory  by  reason  of  his  default  (^). 

>  See  poet,  p.  857.  (r)  Hammond  v.  Holiday,  1 C.  &  P.884. 

(2)  1  Stark.  113.  («)  Shaw  r.  Arden,  9  Bing.  287. 

(0  Denew  v.  Deraell,  8  Camp.  451. 
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If  the  agent's  work  is  not  entirely  useless,  he  will  be  entitled  to 
claim  on  &  quantum  meruity  in  the  absence  of  any  special  contract 
or  custom  to  the  contrary.^ 

In  ffammond  v.  Holiday  (-w),  heard  at  the  Guildhall,  1824,  where 
a  broker's  claim  for  commission  was  disallowed,  Chief  Justice 
Best  said:  '^It  is  the  broker's  duty  to  draw  up  the  bar- 
gain in*teliigibly,  and  if  he  does  not,  he  is  entitled  to  noth-  [343*] 
ing.  I  agree  with  the  law  laid  down  in  the  case  cited  {x). 
There  the  contract  was  clear  and  intelligible,  and  the  broker  was 
allowed  a  compensation,  he  having  done  all  that  he  was  bound  to 
do.  Sut  has  this  broker  done  all  that  he  was  bound  to  do!  .  .  . 
If  the  defendant  has  received  advantage  from  the  acts  of  the 
broker,  then  the  verdict  should  be  for  the  plaintiff  with  propor- 
tionate compensation;  but  if  the  business  has  been  performed  in 
so  slovenly  a  manner  that  no  advantage  has  been  derived  from  it, 
then  the  verdict  must  be  for  the  defendant." 

In  DaUofi  v.  Irvine  (y),  the  plaintiff,  a  broker,  was  employed 
by  a  shipowner  to  procure  a  charter-party  for  one  of  the  defend- 
ant's vessels.  In  a  charter-party  which  was  drawn  up,  the  plaintiff 
inserted  as  terms  of  freight  one  guinea  instead  of  five  guineas  per 
ton,  whereupon  the  defendant  refused  to  sign,  and  the  bargain 
went  off  between  the  defendant  and  the  intended  charterer.  The 
plaintiff  had  incurred  expenses,  and  had  been  desired  by  the  de- 
fendant to  use  all  expedition  in  the  matter.  In  an  action  brought 
to  recover  commission,  with  counts  for  money  paid,  work  and 
labour,  Chief  Justice  Tindal  ruled  that  commission  could  not  be 
recovered  as  the  subject-matter  out  of  which  it  was  to  arise,  viz. 
freight,  was  never  obtained,  and  left  it  to  the  jury  to  say,  first, 
whether  there  was  any  particular  contract  in  the  case  to  take  it 
out  of  the  ordinary  rule;  and,  secondly,  whether  the  defendant, 
by  desiring  the  plaintiff  to  use  all  expedition,  induced  the  plaintiff 
to  lay  out  the  money  before  the  usual  time;  and,  thirdly,  whether, 

'  See  ante,  p.  896,  and  note.  or  exchange,'*  without  proof  that  such 

There  can  be  no  reoovery  by  a  broker  negotiations  were  rendered  fruitless  by 

on  a  quantum  meruit^  for  services  in  tbe&ultof  the  landowner.    Walker  v. 

negotiations  for  a  sale  or  exchange,  Tiirell,  101  Mass.  257. 

where  the  agreement  was  to  pay  a  cer-       (u)  1  C.  &  P.  884. 

tarn  flom  if  the  broker  should  send  a       {x)  Haines  t.  Busk,  5  Taunt.  521. 

peiBon    with    whom    the    landowner       (y)  4  G.  &  P.  289. 

*'may  see  £t  and  proper  to  effect  a  sale 
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when  the  charter-party  was  presented  to  him  for  signature,  the  de- 
fendant had  a  jnstifiable  cause  for  refusing  to  sign  it,  on  the 
ground  that  it  was  not  the  contract  he  was  entitled  to  expect  His 
lordship  directed  them,  that  ^  in  ordinary  cases,  if  the  charter-party 
is  not  carried  into  effect,  the  broker  would  not  be  entided  to 
recover  for  the  incidental  expenses,  for  they  would  follow  the 
same  course  as  the  claim  for  the  work  and  labour  which,  in  such 
a  case,  has  become  altogether  useless  to  the  principal,  and  that,  if 
the  defendant  was  right  in  rescinding  the  contract,  that  would  be 
an  answer  to  the  claim  for  expenses.  A  verdict  was  found  for 
the  defendant 
In  a  case  where  a  solicitor's  charges  in  respect  of  bills  of  costs 
for  business  done  as  solicitor  (z)  were  disallowed.  Lord 
[344*]  Eldon  ^decided  that  a  confidential  agent  in  that  character, 
and  not  simply  as  a  solicitor,  is  bound  to  keep  regular 
accounts,  and  where  such  an  agent  neglected  to  do  so,  or  to  pre* 
serve  vouchers  against  himself,  though  he  had  preserved  those  in 
his  own  favour,  his  lordship,  on  the  ground  of  gross  neglect  of  duty, 
would  not  allow  a  charge  in  respect  of  bills  of  costs  in  respect  of 
work  done  as  a  solicitor.^ 

(z)  White  V.  Lady  lincoln,  8  Ves.  368.  another  tinder  an  agreement  that  he  is 

'  Where  an  agent  is  unfaithful  to  the  to  receive  a  certain  oommiasion  therelbc; 
tmst  and  abases  the  confidence  reposed  he  is  not  entitled  to  the  commiasion  for 
in  him  by  his  principal;  where  he  mis-  makin/t  the  purchase  if  he  fails  to  de- 
conducts  himself  in  the  business  of  his  liver  the  grain  or  appropriates  it  to  h» 
agency  t  he  may  be  deprived  of  oommis-  own  use.  Myers  v.  Walker,  31  111.  354. 
sion  and  compensatioiw  Sea  v.  Carpen-  The  neglect  of  the  agent  to  keep  ac- 
ter,  16  Ohio,  412;  Yennum  v.  Gregory,  curate  acounts  of  his  dealings,  where 
21  Iowa,  326;  Cleveland  &  St.  L.  R.  R.  such  neglect  involves  no  gross  carelesi- 
Go.  V.  Pattison,  15  Ind.  70;  Porter  v.  ness  or  dishonesty  on  his  part,  may,  how- 
Silvers,  35  Ind.  2d5;  Sumner  v.  Reich-  ever,  be  explained  by  the  agent,  and  if 
eniker,  9  Efm.  320.  satisfactorily  explained,  he  will  not  lose 

Thus,  where  goods  are  antrusted  to  his  compensation.     Jones  v.  Hoyt,  25 

an  agent  to  be  sold  on  commission,  the  Conn.  375. 

proceeds  to  be  accounted  for  month-  In  Sampson  v.  Somerset  Iron  Worics, 

ly;  if  he  sells  the  goods  and  converts  6  Gray,  120,  it  was  held  that,  under  a 

the  proceeds  to  his  own  use,  rendering  written  contract  to  perform,  for  a  fixed 

no  account,  he  will  be  entitled  to  no  quarterly  salary,  all  the  duties  of  gen- 

oommissions.    Brannan  v.  Strauss,  75  eral  agent  of  a  manufacbmng  cocpoia* 

III.  234;  Sumner  v.  Reicheniker,  supra,  tion,  one  of  which,  specified  in  the  oon- 

See,  also,  Segar  v.  Parrish,  20  Gratt  tract,  was  to  render  monthly  aoooonts 

672.  of  the  funds  in  his  hands,  a  failuie  so  to 

So,  where  a  party  purchases  grain  for  render  accounts  would  not  defeat  h» 
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An  agent  who  confonnds  his  principaFs  property  with  his  own, 
not  only  will  not  be  entitled  to  any  commission,  but  will  be  bonnd 
to  accoimt  for  the  whole  property,  except  what  he  can  prove  to 
be  his  own  {ay 

The  rules  which  provide  that  an  agent  is  not  entitled  to  com- 
mission, either  where  his  authority  is  revoked  before  execution, 
or  where  the  services  performed  are  not  those  authorized,'  are 
both  illustrated  by  the  case  of  Toppin  v.  Healey  (J),  decided  by 
the  Common  Pleas  in  1863.  In  that  case,  the  plaintiff  was  em- 
ployed by  the  defendant  to  negotiate  a  loan  on  the  terms  that  he 
was  to  be  paid  commission  if  he  procured  the  loan,  but  none  if  he 
did  not  Before  the  plaintiff  had  done  anything  in  the  matter 
the  defendant  wrote  to  him  varying  the  terms  on  which  he  would 
accept  the  loan.  The  plaintiff  tried  to  obtain  it  on  the  latter 
terms.  He  could  not  succeed,  but  he  had  the  offer  of  a  loan  on 
the  terms  of  the  first  authority.  This  the  defendant  refused  to 
accept  The  court  held  that  the  plaintiff  could  not  claim  any 
commission,  as  the  first  authority  was  revoked,  and  as  he  did  not 
procure  the  loan  under  the  substituted  terms. 

When  an  agent  is  employed  to  sell,  he  cannot  sell  to  a  com- 
pany in  which  he  is  interested  or  a  shareholder;^  if  he  does,  he  is 
not  entitled  to  any  commission  from  his  principal  in  respect  of 
the  sale.  Nor  will  the  fact  that  the  seller  agrees  to  abide  by  the 
sale  make  any  difference  in  this  respect    To  hold  otherwise  would 

right  to  recover  his  salaiy  while  he  re-  compensation,  nnless  pending  the  nego- 

mained  their  agent     Thestipolation  tiationsand  while  his  agency  remains 

for  rendering  accoonts  was  considered  unrevoked,  the  owner  consents  to  a  sale 

as  one  the  breach  of  which  would  give  at  a  different  price.    Jones  v.  Adler,  84 

an  action  only  to  the  iigored  party,  and  Md.  440.    See  Stewart  v.  Mather,  92 

not  as  a  condition  precedent  Wis.  344. 

(a)  Lapton  v.  White,  15  Yes.  432.  The  sale  most  be  such  as  the  agente 

^  See  BariJett  t.  Hamilton,  46  Me.  435;  were  authorized  to  make,  (m:  in  the  ab* 

Fanners*  &  Mechanics*  Bank  v.  King,  senceof  proof  of  a  ratification,  they  will 

57  Penn.  St  202;  Mass.  life  Ins.  Co.  v.  not  be  entitled  to  the   commissions 

Carpenter,  2  Sweeney,  734;  Cartmell  v.  agreed  on.    Hoyt  v.  Shiph^,  70  111. 

Allard,  7  Bosh,  482;  Pinc^iey  v.  Dunn,  309;  Ward  v.  Lawrence,  79  id.  295. 

2  Rich.  (S.  C.)  314.  See,  also,  Frazer  ▼.  Wyckoff,  63  N.  T, 

*  Where,  by  a  special  contract,  a  bro-  445;  Carman  t.  Beach,  id.  97;  Coffin  y. 

ker  is  not  to  be  paid  commissions  unless  Coke,  6Thomp.  &  C.  71 ;  S.  C,  3  Hun,  396. 

he  sells  the  property  at  a  stipulated  (&)  11  W.  R.  466. 

price,  the  sale  by  him  at  such  a  price  is  ^Francis  v.  Eerker,  85  BL  190.    See 

a  condition  precedent  to  his  right  to  ante,  p.  272,  note. 
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be  a  departure  from  the  general  principles  governing  sncb  a  case. 
that  a  person  cannot  in  the  same  transaction  buy  in  the  character 
of  the  principal,  and  at  the  same  time  charge  the  seller  as  bis 
agent.  Salomons  v.  Pender  {o)  is  an  authority  upon  this  point 
There  an  agent  who  was  employed  to  sell  land  sold  it  to  a  com- 
pany  in  which  he  was  interested  as  shareholder.  The  court  held 
tliat  he  was  not  entitled  to  any  commission  from  his  principal 

in  respect  of  the  sale,  although  he  proved  that  he  had 
[345*]  *no  commission  from  the  company.    Baron  Martin  ruled 

at  the  trial  that  the  plaintiff  had  become  a  purchaser,  and 
could  claim  no  commission,  and  this  ruling  was  upheld  by  the 
Court  of  Exchequer. 

An  agent  cannot  claim  commission  upon  a  transaction  which  has 
been  entered  into  in  violation  of  his  duties  to  his  principaL^ 

(e)  3  H.  &  C.  639;  34  L.  J.,  Ex.  95.  See,  also,  Lynch  v.  Fallon,  sopra. 

>  See  ante,  p.  14,  note;  p.  344,  note.  If  the  broker  in  each  a  case  exacts 

A  broker  employed  to  sell  land  can-  from  a  customer  a  promise  of  oompen- 
not  recover  compensatipn  from  both  sation  additional  to  that  promised  by 
parties.  Watkins  v.  Oonsall,  1  E.  D.  the  person  employing  him  to  sell  or  ex- 
Smith,  65;  Yandeipool  v.  Kearney,  2  id.  change,  before  sending  the  customer  to 
170;  Everhart  v.  Searle,  71  Penn.  St.  the  owner,  he  cannot  recover  any  com- 
256;  Bennett  v.  Kidder,  4  Daly,  512;  pensation  from  the  owner  for  sernoes, 
Meyer  v.  Hanchett,  39  Wis.  419;  S.  C,  although  a  sale  or  exchange  is  effected 
43  id.  419;  Lloyd  v.  Colston,  5  Bosh,  with  such  costomer.  Walker  v.  Osgood, 
587.  supra. 

And  the  role  is  the  same  where  an  ex-       The  fact  that  no  loss  is  suffered  from 

change  of  property  is  effected  by  a  broker,  such  action  of  the  broker  does  not  vary 

Pugsley  V.  Murray,  4  E.  D.  Smith,  245;  its  effect,  tlie  transaction  being  against 

Famsworth  v.  Hemmer,  1  Allen,  494;  public   policy.      Everhart   v.    Searle, 

Walker  v.  Osgood,  98  Mass.  348;  Raisin  supra. 

V.  Clark,  41  Md.  158;  Meyer  v.  Han-       Evidence  in  behalf  of  the  broker  to 

chett,  43  Wis.  246;  S.  C,  39  id.  419;  show  a  custom  among  brokers  to  charge 

Lynch  v.  Fallen,  11  R.  I.  311;  Rice  v.  a  commission  to  both  parties  in  such 

Wood,  113  Mass.  133.    See,  also.  Car-  cases  is  inadmissible.     Famsworth  ▼. 

man  v.  Beach,  63  N.  T.  97.  Hemmer,  supra. 

Nor  could  an  action  for  the  recovery  Where  each  owner,  with  knowledge 
of  commissions  be  maintained  in  such  that  the  broker  was  employed  by  both, 
case  against  tlie  owner  of  the  property  promises  to  pay  him  a  commission,  sudi 
exchanged  for,  although  by  custom  or  promise  may  be  enforced.  Pugsley  v. 
usage  among  brokers  in  the  place  where  Murray,  4  E.  D.  Smith,  245;  Rowe  v. 
the  exchange  was  effected,  they  were  Stevens,  53  N.  Y.  621;  Alexander  v.N. 
entitied-in  exchanges  of  real  estate  to  a  W.  Christian  Universiiy,  57  Ind.  466. 
commission  of  2}i  per  cent,  from  each  See,  also,  Meyer  v.  Hanchett,  supra, 
party  on  the  value  of  the  property  ex-  And  when  a  middleman  bnngs  to- 
changed.    Raisin  v.  Clark,  41  Md.  158.  gether  a  buyer  and  seller,  each  of  whom 
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In  Etna  Inawtance  Company  (Limited)^  Re  Owens  {d),  the  facts 
are  somewhat  complicated:  C.  was  manager  and  paid  and  confi- 
dential agent  of  the  fire  business  of  the  European  Insurance 
Society.  This  society,  through  0.,  negotiated  with  the  Etna  com- 
pany, through  their  paid  and  confidential  agent  O.,  a  transfer  by 
the  latter  of  a  branch  of  their  business  to  the  former  for  the  sum 
of  15,000Z.  0.  demanded  from  the  Etna  company  2,000Z.,  as  a 
commission  or  bonus  for  his  services  in  the  transaction.  The  Etna 
company  refused  to  grant  the  sum,  whereupon  he  contrived  that 
the  purchase-money  to  be  paid  by  his  employers  should  be  17,000Z., 
out  of  which  the  Etna  company  secretly  agreed  to  give  him  the 
2,000Z.  On  the  winding-up  of  the  latter  company  O.  alleged  that 
there  was  an  agreement  between  0.  and  himself  that  he  should 
get  half  of  the  commission,  and  made  a  claim  of  1,000Z.  against 
the  latter  company.  This  was  disallowed  by  Vice-Chancellor 
Chatterton,  on  tiie  ground  that  whatever  doubt  there  might  be  to 
O.'s  right  to  it,  there  could  be  none  that  O.,  a  paid  officer  of  the 
company,  could  not  be  allowed  to  receive  anything  upon  such  a 
transaction.  He  was,  under  the  circumstances,  bound  to  account 
to  his  employers  for  any  sums  he  so  received.  Upon  appeal  (e\ 
this  decision  was  affirmed.  "  Between  the  claimant  and  the  com- 
pany,'*  said  Lord  O'Hagan,  "  the  relation  of  employer  and  em- 
ployed,  or  principal  and  agent,  clearly  subsisted.  His  obligation 
was  to  serve  them  to  the  best  of  his  ability.  He  was  not  at  liberty 
to  make  commodity  of  his  position,  and  aggrandize  himself  by  a 

has  agreed,  without  the  knowledge  of  kers  as  to  the  time  when  a  commission 

the  other,  to  pay  the  middleman  a  com-  is  to  be  considered  earned,  is  inadmissi- 

mission  on  any  contract  which  may  be  ble.    Rupp  v.  Sampson,  supra, 

made  between  them,  in  the  making  of  An  agreement  by  a  person  desiring  to 

which  the  middleman  takes  no  paxt  as  purchase  land,  to  convey  a  part  of  it  to 

agent  for  either,  it  is  held  that  the  con-  the  seller's  broker,  cannot  be  enforced 

duct  of  the  middleman  in  concealing  by  the  broker,  if  one  of  the  consider- 

fiom  each  his  agreement  wiili  the  other,  ations  of  the  agreement  was  that  he 

is  not  fraudulent,  and  is  no  defense  to  would  put  such  person  in  communica- 

an  action  brought  by  him  against  either  tion  with  the  seller.    Smith  v.  Town- 

foT  the  commission  agreed  upon.   Rupp  send,  109  Mass.  500. 

V.  Sampson,  16  Gray,  898;  Siegel  v.  As  to  whether  the  broker  is  entitled  to 

Gould«7  Lans.  177;  Mullen  v.  Keetzleb,  commissions  when  he  offen  himself  as 

7  Bush,  253.     See,  also,  R^dfield  v.  a  purchaser,  see  Stewart  v.  Mather,  32 

Tegg,  38  N.  Y.  212.  In  an  action  against  Wis.  844;  Grant  v.  Hardy,  33  id.  668. 

the  seller,  however,  upon  such  contract,  (rf)  Ir.  R.,  7  Eq.  235. 

evidence  to  prove  a  usage  among  bro-  (e)  lb.  p.  424. 
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secret  bargain  detrimental  to  them.  The  principles  ennnciated  in 
the  case  of*  Tyrrell  v.  Bank  of  England  {f)  are  clearly  applies 
ble  here,  and  it  is  the  dnty  of  the  conrt  to  apply  them  strictly. 
The  whole  transaction  is  impeachable  in  the  gravest  way  as  a  vio- 
lation of  the  responsibility  involved  in  the  fiduciary  relation  which 
subsisted  between  C.  and  O.  and  the  two  companies."    An  attempt 

to  show  valuable  consideration  for  the  claim  failed. 
[346*]      *An  agent  cannot  claim  commission  npon  an  illegal 

transaction  {g)^  but  this  rule  does  not  apply  when  the 
contract  procured  by  the  agent  is  not  in  itself  illegal,  although  it 
may  become  so  by  the  conduct  of  one  of  the  parties. 

In  Havnes  y.  Bmk  (A),  decided  in  1814,  the  action  was  for  com- 
mission for  procuring  freight.  At  the  trial  it  appeared  that  the 
plaintiff  had  procured  for  the  defendant  an  agreement  for  a  char- 
ter-party for  a  Kussian  vessel  called  the  "  Amalia,"  of  which  the 
defendant  was  the  correspondent  By  the  charter-party  the  de- 
fendant agreed  that  the  ship  should  proceed  to  Charlestown,  and 
there  take  in  a  complete  cargo  of  permitted  goods,  and  proceed 
thence  to  Lisbon,  Cadiz,  or  one  port  of  the  United  Kingdom, 
^^  either  to  be  named,  if  possible,  before  leaving  Charlestown." 
There  were  other  alternative  provisions.  The  agreement  was 
signed  by  both  parties,  but  they  afterwards  differed  upon  the  draw- 
ing up  of  the  charter-party  by  a  notary,  and  never  executed  it,  nor 
did  the  ship  ever  sail  on  the  voyage.  The  plaintiff  then  sued  for 
his  commission  of  ^  per  cent,  on  the  amount  of  the  freight  The 
defendant's  counsel  objected  that  the  plaintiff  could  not  recover 
because  the  voyage  contemplated  was  illegal  by  43  Geo.  3,  c  153, 
which  forbids  tlie  importation  into  England  or  Ireland  of  any  pro- 
duction of  America  by  ships  other  than  British  ships.  The  point 
was  reserved  for  the  court,  and  decided  in  favour  of  the  plaintiff. 
"  It  is  a  very  dishonest  defence,"  said  Chief  Justice  Gibbs,  "  but 
it  must  prevail  if  it  is  good  in  law.  The  ship  is  Russian.  .  .  . 
What  is  the  contract?  That  she  shall  proceed  to  Charlestown,  and 
there  take  in  a  cargo  of  permitted  goods.    There  it  stops;  what 

(/)  10  H.  of  L,  C.  26.  Trist  v.  Child,  21  Wall.  441;  ante,  p.  86, 

\g)  Josephs  t.  Peters,  3  B.  &  C.  639;  and  note.   See,  also,  Collins  t.  Blantem, 

Loonie  v.  Oldfield,  9  Q.  B.  590.  2  Wils.  841 ;  1  Smithes  Lead  Cases,  «4S9. 

'See  Stebbins  t.  LeowoU,  8  Cnsh.  endnotes. 

137;  Gray  v.  Hook,  4  N.  Y.  449;  Clip-  (*)  5  Tauni  521. 

pinger  y.  Hepbaugh,  5  W.  &  S.  815; 
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those  goods  shall  be  is  not  defined;  it  is  left  to  the  persons  who 
are  to  load  her.  .  .  .  Neither  the  goods  to  be  laden,  nor  the 
port  to  which  the  ship  is  to  go,  are  fixed.  Is  it  then  necessary  that 
she  must  at  all  events  make  an  illegal  adventure!  ...  If  this 
agreement,  such  as  it  is,  could  have  been  legally  performed  by  tak- 
ing certain  steps  afterward,  the  plaintiff  is  in  diat  case  entitled  to 
recover  a  compensation  for  procuring  the  contract.  Non  conatabat 
at  the  time  when  the  plaintiff  discharged  his  duty,  that  whatso- 
ever was  necessary  to  legalize  the  voyage  would  not  be  gotten." 
Mr.  Justice  Heath,  replying  to  an  argument  that  it  was  the 
plaintiff's  duty  to  see  that  tlie  matters  requisite  to  *legal-  [347*] 
izo  the  adventure  were  complied  with,  asked  whether  it 
was  ever  said  that  an  attorney  who  drew  an  agreement  on  un- 
stamped paper,  which  might  be  stamped  afterwards,  was  bound  to 
see  that  it  was  stamped,  and  that  if  he  omitted  he  was  therefore 
not  entitled  to  recover  for  drawing  the  agreement  because  it  was 
not  stamped?  The  present  case,  however,  is  even  stronger  than 
that  put  by  the  learned  judge,  for  a  solicitor  is  presumed  to  have 
a  special  legal  knowledge,  and  owes  duties  towards  his  client  differ- 
ing in  kind  from  those  due  from  a  broker  to  his  principal.  It  has 
been  suggested  that  the  authority  of  this  case  has  been  shaken  by 
HoUcmd  V.  Hall  (^'),  but  there  appears  to  be  no  conflict  between 
them. 

Premiums  paid  in  respect  of  an  illegal  insurance  cannot  be  re- 
covered back,  for  the  whole  transaction  is  void,  and  the  law  will 
not  aid  any  of  the  parties  (^'). 

Where  the  agent's  right  to  commission  depends  upon  a  written 
contract,  some  nice  questions  of  construction  arise.^  Thus,  where 
A.  entered  into  a  contract  with  B.  to  proceed  to  the  coast  of  Africa, 
and  there  procure  and  ship  for  B.  in  England,  palm  oil  and  other 
produce,  A.  to  receive  as  a  remuneration  for  his  services  a  com- 
mission of  62.  per  cent  on  the  net  proceeds  of  the  dry  merchant- 
able palm  oil  received  by  B.;  and  the  agreement  further  provides 
that  A.  should  not  be  entitled  to  any  commission  on  "  any  wet, 
dirty,  or  unmerchantable  palm  oil "  that  might  be  received,  the 

(t)  1.  B.  &  Aid.  53.  terpietation  in  Parsons  on  Contracts; 

{J)  Allkins  V.  Jupe,  2  G.  P.  Div.  375.  also,  a  large  collection  of  roles  apon  the 

1  See  this  sulgect  considered  at  length  subject  in  Blackwell  on  Tax  Titles,  *606 

in  the  chapter  on  Gonstraction  and  In-  et  seq. 
.      30 
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conrt  held  that  A.  was  entitled  to  no  oommisBion  in  respect  of 
pahn  oil  which  was  in  the  understanding  of  the  trade  "  wet  ^  oil, 
though  such  wetness  did  not  render  the  oil  unmerchantable  (£). 
So,  too,  where  bj  an  agreement  between  A.  and  B.  it  was  stipu- 
lated that  A.  should  for  a  term  receive  half  the  profits  from  the 
sales  of  an  article  called  Russian  black,  manufactured  by  him  from 
the  produce  of  certain  quarries  of  B.,  it  was  held  that  A«  was  not 
entitled  to  any  commission  from  his  employer  in  respect  of  Bus- 
sian  black  not  sold  as  such,  but  used  by  B.  in  proportion  of  about 
one>third  mixed  with  cement  and  manufactured  and  sold  by 
him  (Z). 

Where  a  letter  was  addressed  to  the  agent  in  the  following  terms, 
**Tour  commissions  are  6Z.  per  cent  on  the  net  proceeds  of  your 
homeward  cargo,  after  deducting  the  usual  charges,"  the  court 
held  that  the  commission  was  payable  only  on  the  sums 
[348*]  *actually  realized  after  deducting  bad  debts  and  the 
charges  (m).  There  was  evidence  that  in  ordinary  mer- 
cantile language  "net  proceeds"  meant  proceeds  exclusive  of 
bad  debts.  Where,  on  the  contrary,  by  an  agreement  an  agent 
was  to  have  a  commission  on  sales  effected  or  orders  executed  by 
him,  the  plaintiff  to  be  responsible  for  bad  debts,  and  the  agent  to 
draw  his  commission  monthly,  it  was  held  that  the  agent  was  en 
titled  to  commission  on  bad  debts,  although  by  the  custom  of 
trade  commission  was  not  allowed  on  sales  which  produced  bad 
debts  {n). 

A.  acted  under  a  written  agreement  as  the  commission  agent  of 
B.  in  the  sale  of  goods,  and  was  paid  a  commission.  B.  was  a 
contractor  with  the  Admiralty  for  the  supply  of  a  variefy  of  arti- 
cles, on  the  sale  of  which  A  was  paid  his  commission.  A.  attended 
several  times  at  Somerset  House,  where  the  patterns  of  the  articles 
were  inspected  by  the  government  officers.  In  an  action  by  A.  to 
recover  for  these  attendances  from  B.,  Baron  Eolfe  ruled  that  if 
in  giving  these  attendances  A.  was  only  acting  in  the  discharge 
of  his  business  as  an  agent,  he  could  not  charge  for  the  attend- 
ances; but  that  if  these  attendances  were  matters  beyond  his 

(k)  Warde  v.  Stuart  1 C.  B.,  N.  S.  88.        (m)  Caine  v.  Horafall,  1  Ex.  519;  17 
(0  Fullwood  y.  Akerman,  11  C.  B.,    L.  J.,  Ex.  25. 
N.  S.  737.  (n)  Bowdr  v.  Jones,  8  Bing.  65. 
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duty  as  an  agent  he  was  entitled  to  be  paid  for  them  sep- 
arately {o)} 

A.,  a  supercargo,  sailed  to  Calabar  in  charge  of  a  ship  called  the 
^  Magistrate,"  his  commission  being  5  per  cent  Some  time  after 
his  departure  the  plaintiffs  despatched  another  ship,  the  "  Winder- 
mere," to  Calabar,  with  instructions  to  A.  to  find  a  cargo  for  her, 
and  "to  consider  her  in  one  turn"  with  the  "Magistrate,"  and 
offering  him,  in  respect  of  this  second  ship,  a  commission  of  2^ 
per  cent.  A.  wrote  to  the  plaintiffi  rejecting  the  2^  per  cent  com- 
mission, but  he  proceeded  to  load  the  "Windermere"  nevertheless, 
acting  as  he  thought  best  in  the  interests  of  his  employers.  In 
an  action  for  commission  for  loading  the  latter  ship,  it  was  ruled 
that  he  was  entitled  only  to  2^^  per  cent  commission  (jp). 

When  a  claim  to  commission  is  founded  upon  a  custom,  and  the 
custom  proved  is  inconsistent  with  the  claim,  no  part  of  the  claim 
will  be  allowed  on  a  quantum  meruit?  Hence  where  a  ship- 
broker  had  negotiated  the  hire  of  a  vessel,  and  a  memorandum 
for  a  charter  was  signed  by  the  pai'ties,  but  the  bargain  after- 
wards went  off  owing  to  differences  between  the  charterer 
*and  the  owner,  the  court  held  that  the  broker  could  not  [849*] 
maintain  an  action  against  the  shipowner  to  recover  a  com- 
mission fixed  by  custom  or  a  compensation  for  work  and  labour, 
the  custom  relied  on  being  to  the  effect  that  the  broker  was  entitled 
to  receive  commission  from  the  owner  on  the  amount  of  freight 
if  the  contract  was  perfected,  but  not  otherwise  (y).  "Usage," 
said  Mr.  Justice  Bayley,  "  is  the  legal  evidence  of  custom,  and 

(o)  Marshall  v.  Parsons,  9  G.  &  P.  656.  tract  for  a  reaBonable  ooxnpensation,  he 

'  Where   the  principal,  having  his  will  not  be  allowed  to  retain  profits  in- 

agent  in  his  employ  at  a  fixed  rate,  im-  ddentally  made  in  the  execntion  of  his 

poses  upon  him  additional  duties  and  daiy,  although  it  may  have  the  sanction 

enlarges  his  powers  without  stipulating  of  usage.    Where  a  person  is  actually 

that  he  is  to  receive  additional  compen-  or  constructively  an  agent,  all  profits 

sation,  the  agent  cannot  recover  any  made  in  the  business,  beyond  his  ordi- 

extra  wages  for  the  additional  services,  nary  compensation,  are  for  the  benefit 

Horeau  v.  Dumagene,  20  La.  Ann.  230.  of  his  employers.    Jacques  v.  Edgell,  40 

See,  also,  DilL  Mun.  Corp.  §§  172, 173;  Mo.  76.    See  ante,  p.  243. 
City  of  Decatur  v.  Vermillion,  77  lU.  315.       {p)  Moore  y.  Maxwell,  2  C.  &  K.  554. 

This  role  may,  however,  be  modified  '  As  to  the  effect  of  custom  in  deter- 
by  usage.  See  U.  S.  v.  Maodaniel,  7  mining  the  amount  of  the  agent*s  oom- 
Pet.  1;  U.  S.  V.  Fillebrown,  id.  28.  pensation,  see  the  csms  cited  in  note, 

Where  an  agent  acts  for  a  reasonable  ante,  p.  336. 
oompensation,  or  where  there  is  no  con-       (2)  Bead  v.  Rann,  10  B.  &  C.  488. 
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upon  the  evidence  it  does  not  appear  that  there  was  any  such  cus- 
tom as  supported  the  plaintiff's  claim.  The  whole  rested  in 
custom,  and  that  failing,  he  was  not  in  a  situation  to  claim  any- 
thing." To  the  same  effect  it  was  said  bjr  Mr.  Justice  Parke: 
^  The  claim  of  the  plaintiff  rests  on  the  custom,  and  not  on  a 
qitantum  meruit.  The  custom  supposes  a  special  contract  be- 
tween the  parties,  and  if  that  is  not  satisfied,  no  claim  at  all 
arises,  for  no  other  contract  can  be  implied."  The  case  of  Head 
y.  Hann  was  decided  in  the  King's  Bench  in  1830.  Broad  r. 
ITuymaa  (r),  a  decision  of  the  Common  Pleas  in  the  same  year, 
was  decided  upon  the  same  principle. 

The  mere  taking  of  a  bill  from  one  of  several  joint  owners  of 
a  ship,  who  is  also  the  ship's  husband,  is  no  legal  release  of  the 
liability  of  his  coowners.  Hence  in  an  action  for  commission 
brought  by  shipping  agents  against  all  the  coowners  of  a  ship, 
with  the  exception  of  one,  D.,  the  ship's  husband,  the  mere  fact 
that  the  plaintiffs,  knowing  that  the  defendants  were  coowners  of 
a  ship  with  D.,  took  a  bill  from  him  for  the  amount  due  to  them, 
and  proved  against  his  estate  in  respect  of  such  bill,  is  not  suf- 
ficient to  discharge  the  defendants  («). 

There  is  a  class  of  cases  in  which  the  agent  has  been  engaged 
for  a  definite  period  at  a  fixed  salary,  with  or  without  an  addi- 
tional commission,  varying  with  the  amount  of  business  trans- 
acted by  him  on  behalf  of  his  principaL  If  the  agent  is  pre- 
vented by  the  principal's  default  or  bankruptcy  from  completing 
his  services  under  the  agreement,  the  amount  he  will  be  entitled 
to  claim  must  depend  upon  the  terms  of  the  agreement  If  it 
fixes  the  amount  payable  upon  the  happening  of  any  such  an 
event,  further  calculation  will  not  be  needed,  and  he  will  be  en- 
titled to  claim  the  sum  named  in  the  agreement  {f)}    It  is  pre- 

(r)  7  Bing.  99.  the  agency  would  cease,  then  the  agent 
(«)  Bottemley  v.  NnttaJl,  5  C.  B.,  N.  should  be  paid  *'  in  proportion  to  tiie  ser- 
S.  122;  28  L.  J.,  C.  P.  110;  Keay  v.  vices  rendered  by  him  previooB  to  the 
Fenwick,  1  C.  P.  Div.  745.  dosing  of  his   connection   with   their 
if)  Ex  parte  Logan,  L.  R.,  9  Eq.  149.  business,"  it  is  error  to  instruct  the  jury 
'  Where  by  the  terms  of  a  contract  in  a  suit  by  the  agent  whose  agency 
between  principals  and  their  agent,  it  is  has  been  so  terminated,  that  he  is  en- 
stipulated  that  the  agent  should  receive  tiUed  to  recover  whatever  the  evidence 
ten  per  cent  on  the  entire  amount  of  might  show  that  his  services  actually 
sales  made  by  him,  and  that,  if  the  performed    were    reasonably    worth, 
principals  should  resume  control  so  that  McCormick  v.  Bush,  47  Tex.  191. 
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snmed,  however,  that  this  will  be  the  rule  only  when  the  amount 
named  in  the  agreement  can  be  taken  to  be  the  reasonable 
damages,  *and  not  greatly  in  excess  of  the  sum  to  which  [850*] 
the  agent  would  become  entitled  in  the  event  of  the  agree- 
ment being  fully  performed.  If,  on  the  other  hand,  the  agreement 
makes  no  provision  for  the  happening  of  such  an  event,  then  the 
agent  will  be  entitled  to  the  value  of  his  salary  for  the  full  period 
of  his  engagement,  subject,  it  may  be,  to  certain  deductions,  as  in 
TeUand^s  case  {u).  But  if  the  agent  is  to  be  paid  a  commission, 
he  may  make  no  claim  in  respect  of  prospective  commission,  but 
will  be  limited  to  what  he  has  actually  earned  {x). 

In  TellancPs  case  (y),  1867,  Y.  was  engaged  as  manager  of  a 
bank  for  a  term  of  five  years,  with  liberty  to  act  as  agent  for 
another  company,  at  a  salary  of  not  less  than  5002.  a  year.  Before 
the  expiration  of  the  agi'eement  the  bank  stopped  payment,  and 
Sir  *W.  Page-Wood,  V.-C,  held  that  Y.  was  entitled  to  claim  the 
value  of  an  annuity  of  500Z.,  terminating  on  the  day  on  which 
the  agreement  expired,  subject  to  a  deduction,  the  amount  of 
which  was  calculated  at  chambers,  by  reason,  first,  of  his  having 
been  at  liberty  to  act  as  agent  for  another  company  under  the 
agreement;  and,  secondly,  of  his  freedom  upon  the  winding-up 
of  the  bank  to  seek  fresh  employment^ 

This  decision  was  acted  upon  in  1869  by  Vice-Chancellor 
James,  in  Ex  parte  Clark  {z\  although  some  doubts  existed 
whether  the  agreement  in  that  case  was  not  ultra  vires.  The 
question  came  before  the  court  on  an  application  by  the  liquida- 
tors of  a  limited  trading  company,  that  C.  might  be  ordered  to 
pay  the  sum  of  1,0002.  in  respect  of  a  call  of  202.  per  share.    0. 

(m)  Infra.  estimate  of  his  probable  eamings  there- 
Co?)  Ex  parte  Madure,  infra*  after  derived  from  proof  of  the  amoont 
(y)  L.  R.,  4  Eq.  850.  of  his  collections  and  commissions  be- 
'  In  an  action  by  an  agent  against  an  fore  the  breach,  without  other  proof  re- 
insmnnoe  company  for  damages  resolt-  lating  thereto,  woold  be  too  specalatiYe 
ing  from  his  discharge  during  the  term  to  be  admissible.    In  saoh  action,  the 
of  his  engagement,   his   measure  of  defendant  may  show  in  mitigation  of 
damages  is  the  amount  he  has  lost  in  the  damages  that  the  plaintiff  was  em- 
oonseqnence,  and  the  testimony  of  ac-  ployed  elsewhere  after  the  breach,  and 
taaries  as  to  the  probable  value  of  re-  the  amount  of  compensation  received 
newals  for  the  remainder  of  his  term,  by  him  while  so  engaged.    Lewis  v. 
on  polidee  akeady  obtained,  is  import-  Atlas  Life  Ins.  Co.  61  Mo.  534. 
ant  in  aniving  at  the  result    Bat  an  (zr)  L.  R.,  7  Eq.  550. 
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at  the  same  time  made  an  application  nnder  an  agreement  be- 
tween himself  and  the  company  by  which  he  had  been  appointed 
their  agent,  at  a  salary,  for  five  years,  in  addition  to  commissions. 
It  was  further  agreed  that  he  should  take  fifty  shares  of  1002. 
each,  and  pay  up  at  once  21.  per  share;  but  the  company  agreed 
that  he  should,  not  be  called  upon  to  make  any  further  payment 
in  respect  of  those  shares.  The  call  was  made  in  respect  of  those 
shares.  The  company  was  wound  up  within  fifteen  months  of 
the  date  of  the  agreement,  and  the  agent's  services  put  an  end  to 
in  January,  1868.  It  was  then  agreed  that  4,000Z.  was  to  be  re- 
served out  of  the  proceeds  of  the  goods  to  meet  O.'s  claims 
against  the  company.  Of  this  sum,  1,0002.  was  to  be  paid  to  G. 
on  account  of  his  claims,  without  prejudice;  the  remain- 
[351*]  ing  8,000Z.  *was  to  be  deposited  in  the  Victoria  Bank  in 
the  joint  names  of  the  liquidators  and  0.,  to  abide  the 
result  of  proceedings  in  a  colonial  court.  The  Vice-Chancellor 
held  that,  independently  of  the  agreement,  the  liquidators  had  by 
their  conduct  precluded  themselves  from  enforcing  against  0. 
the  payment  of  the  call  without  bringing  debts  due  to  him  into 
account,  and  that  he  was  entitled  to  his  full  salary  to  the  end  of 
the  five  years. 

The  question  raised  in  the  two  cases,  so  far  as  they  relate  to 
the  agent's  right  to  the  payment  of  salary,  was  decided  the  same 
way  in  Ex  parte  Muchtre  {a)  by  the  Master  of  the  Bolls;  but  the 
Court  of  Appeal  was  asked  to  say  that  an  agent  might  also  claim 
for  prospective  commission.  The  agent,  in  addition  to  his  salary, 
was  to  be  paid  a  commission  of  ten  per  cent  on  all  business  trans- 
acted. The  Master  of  the  Bolls  disallowed  the  claim,  and  this 
decision  was  a£Srmed  on  appeal.  Beliance  was  placed  on  the 
principle  that  if  A.  sells  a  man  all  the  apples  from  his  apple  tree, 
he  has  no  right  to  cut  down  that  tree;  if  he  does  so,  he  is  guilty 
of  a  breach  (6),  But,  as  Lord  Justice  James  pointed  out,  the  prin- 
ciple was  inapplicable  in  the  claim  for  commission.  "That," 
said  his  lordship,  "  is  essentially  different  from  a  man  saying,  ^  I 
am  going  to  try  and  sell  apples,  and  I  will  give  you  ten  per  cent 
upon  the  profits  of  the  sale  of  them.'  Tliat  must,  of  course,  de- 
pend upon  the  amount  of  apples  which  the  man  who  enters  into 
the  speculation  will  buy,  and  what  price  he  will  be  able  to  sell 
(a)  L.  B.»  5  Ch.  787.        Q>)  See  MdnlgnTe  v.  Belcher,  U  C.B.,  N.  S.  65i. 
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them  at  In  such  a  case,  the  other  party  could  not  say, '  Ton  are 
not  making  profits  because  you  are  going  to  a  wrong  market,  and 
buy  upon  bad  terms.  You  have  not  sufficient  capital,  and  you 
are  selling  at  a  loss  in  order  to  get  money.  Therefore,  I  am  enti- 
tled to  damages  for  the  improper  mode  in  which  you  carry  on 
your  business.'  *' 

Where  the  agreement  provides  for  the  payment  of  a  liquidated 
sum  to  the  agent  in  the  event  of  his  being  deprived  or  removed 
from  his  ofiice,  no  deductions  will  be  made,  as  in  TellanoPs  case  {e)\ 
but  the  whole  amount  named  may  be  claimed  {d). 

Where  an  agent  contracts  to  do  an  entire  work  for  a  specific 
sum,  he  can  recover  nothing  unless  the  work  is  done,  or  unless 
it  can  be  shown  that  it  was  the  defendant's  fault  that  the  work 
was  incomplete,  or  that  there  is  sometliing  to  justify  the 
con^dusion  that  the  parties  have  entered  into  a  fresh  con-  [352*] 
tract  Hence,  when  a  sailor  hired  for  a  voyage  took  a 
promissory  note  from  his  employer  for  a  certain  sum,  provided  he 
proceeded,  continued,  and  did  his  duty  on  board  for  the  voyage, 
and  before  the  arrival  of  the  ship  he  died,  it  was  held  that  no 
wages  could  be  claimed  either  on  the  contract  or  on  a  quanturrh 
meruit  {e)} 

So  where  a  seaman  entered  into  articles  of  agreement  to  serve  on 
board  a  ship  bound  from  tlie  port  of  London  to  the  South  Seas, 
to  procure  a  cargo  of  sperm  oil  and  to  return,  and  was  to  receive 
a  share  of  the  profits  in  lieu  of  wages,  it  was  stipulated  in  the 
agreement  that  no  one  of  the  officers  or  crew  should  be  entitled 
to  his  share  of  the  net  proceeds  of  the  cargo  until  the  money  had 
been  received  by  the  sellers,  nor  unless  all  stipulations  had  been 
performed  under  the  agreement  On  her  voyage  home  the  vessel 
was  disabled  and  condemned  in  a  foreign  port  The  cargo  was 
transhipped,  and,  with  the  exception  of  a  small  portion  sold  for 
repairs,  was  delivered  in  London  and  the  freight  upon  it  paid. 
The  seaman  accompanied  the  cargo  in  the  vessel  to  which  it  was 
transhipped,  but  died  before  it  reached  London;  and  the  Court  of 
Exchequer  held  that  the  representatives  of  the  seaman  were  not 

(e)  Supia.  '  S.  C,  2  Smith's  Lead.  Cases,  17, 22. 

(d)  Ex  parte  Logan,  L.  R.,  9  Eq.  149.  This  sulg'ect  will  be  found  fally  consid- 

(e)  Cutter  v.  Powell,  6  Term  Rep.  ered  in  tiie  notes  to  this  case  on  p.  22 
82Q.  etseq. 


472  BIGHTS,  ETC.,  ABISIKG  OUT  OF  THE  OONTBAOT.      [cOOK  HI. 

entitled  to  his  share  of  the  proceeds  of  the  cargo  under  the  agree- 
ment, but  only  to  a  qtumtum  meruit  for  his  services  on  board  the 
second  vessel  {/). 

In  a  later  case,  it  was  stipulated  by  a  bnilding  agreement  be- 
tween A.  and  B.,  that  A.  should  complete  for  a  specified  price 
certain  works  on  certain  houses  of  B.,  the  whole  to  be  completed 
on  a  specified  day,  and  to  be  done  to  the  satisfaction  of  a  surveyor 
named,  upon  whose  approval  payment  was  to  be  made.  A.  failed 
to  complete  the  work.  He  sued  B.  upon  the  agreement  for  the 
price  agreed,  and  on  a  common  count,  for  a  reasonable  price  ac- 
cording to  measure  and  value.  At  the  trial  there  was  evidence 
that  B.  had  resumed  possession  of  the  houses.  It  was  held  that 
there  was  no  evidence  to  go  to  the  jury  in  support  of  the  plaintiff's 
claim;  for  that  he  could  not  recover  on  the  special  count,  not 
having  fulfilled  it,  and  that  the  mere  fact  of  B.'s  taking  possession 
of  his  own  land  on  which  buildings  had  been  erected,  or  where 
repairs  had  been  done  or  alterations  made  to  a  building  thereon, 
did  not  afford  an  inference  that  he  had  dispensed  with  the  condi- 
tions of  the  special  agreement  under  which  the  works  had 
[358*]  been  done,  or  of  a  contract  to  pay  for  the  work  *actually 
done  according  to  measure  and  value  {g).  So,  where  the 
plaintiff  undertook  for  a  specific  sum  of  money  to  repair  and  make 
perfect  a  chandelier,  then  in  a  damaged  state,  and  did  repair  it 
in  part,  but  did  not  make  it  perfect,  it  was  held,  that  he  could 
not,  in  an  action  of  asaumpsUy  recover  for  the  value  of  the  work 
done  and  materials  found  (A). 

f  A  case  much  in  point  was  referred  to  Mr.  Justice  Lawrence  in 
Cutter  V.  Powell.  Debt  was  brought  upon  a  written  instrument 
by  which  the  defendant's  testator  had  appointed  the  plaintiff's  tes- 
tator to  receive  his  rents,  and  promised  to  pay  him  lOOZ.  per  an- 
num for  his  service;  the  plaintiff  proved  that  the  defendant's 
testator  died  three-quarters  of  a  year  after,  during  which  time  he 
served  him,  and  he  demanded  75Z.  for  the  three-quarters.  Judg- 
ment having  been  given  for  the  plaintiff  in  the  Common  Pleas, 
the  defendant  brought  a  writ  of  error,  and  it  was  argued  that 
without  a  full  year's  service,  nothing  could  be  due,  and  the  court 
reversed  the  judgment  {%),    Tlie  same  learned  judge  distinguished 

(/)  Jesse  y.  Roy,  1  C.  M.  &  R.  316.       (h)  Sxndair  v.  Bowles,  9  B.  &  a  92. 
ig)  Manio  v.  Batt,  8  E.  &  B.  738.  («)  Salk.  65. 
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the  case  of  a  common  hired  servant,  on  the  ground  that  he  is  con- 
sidered to  be  hired  with  reference  to  a  general  understanding  that 
a  servant  shall  be  entitled  to  his  wages  for  the  time  he  serves. 
As  to  cases  where  the  subject-matter  on  which  the  agent  is  em- 
ployed is  destroyed,  see  Appleby  v.  Myers  {k). 

Sect.  2.  —  JSight  to  he  indemnified. 

A  rule  of  law  which  pervades  the  whole  law  of  principal  and 
agent  is  that  the  principal  is  bound  to  indemnify  the  agent  against 
the  consequences  of  all  acts  done  by  him  in  pursuance  of  the  au- 
thority conferred  upon  him  (Q,  provided  the  act  is  not  illegal.^ 

{h)  L.  B.,  1  C.  P.  615;  in  error,  2  id.  ton,  26  Ala.  633;  Ramsey  v.  Gaxdner, 

651.  11  Johns.  439;  Coventry  v.  Barton,  17 

(0  Tkylor  V.  Stray,  2  C.  B.,  N.  S.  id.  142;   Powell  ▼.  Newburgh,  19  id. 

175.  284;  Howe  v.  Buffalo,  N.  Y.  &  E.  R.  R. 

>  Generally  it  is  the  right  of  an  agent  to  Co.,  37  N.  Y.  297;  Green  v.  Goddard,  9 

be  reimborsed  all  his  advances,  expenses  Met  212;  Drammond  y.  Humphreys, 

and  disbnraements,  made  in  the  course  39  Me.  347;  Spanglerv.  Commonwealth, 

of  the  agency,  on  account  of  or  for  the  16  S.  &  R.  68;  Bond  y.  Ward,  7  Mass. 

benefit  dt  his  principal,  when  the  ad-  125;  Commonwealth  v.  Van  Dyke,  57 

vanoes,   expenses   and    disbursements  Penn.  St.  34;  Howard  v.  Clark,  43  Mo. 

have  been  properly  incurred  and  reason-  344;  IWr  v.  Norihy,  17  Me.  113;  Cham- 

ably  and  in  good  &ith  paid,  without  berlain  v.  Beller,  18  N.  Y.  115;  Nelson 

any  de&nlt  on  the  part  oi  the  agent,  v.  Cook,  17  HI.  443;  Long  v.  Neville, 

Ruffner  v.  Hewitt,  7  W.  Ya.  585;  Beach  36  Cal.  455;  Grace  v.  Mitchell,  31  Wis. 

T.  Branch,  57  Ga.  362;  Searing  v.  But-  533;  Yeatman  v.  Corder,  38  Mo.  337. 

ler,  69  111.  575;  Elliott  v.  Walker,  1  See,  generally,  also,  Cooleyon  Tor's, 

Rawle,  126;   Maitland  v.  Martin,  86  144,  as  to  contributions  and  indemnity 

Penn.  St  120.    See,  also,  Fowler  t.  N.  as  between  wrongdoers. 

Y.  Gold  Ex.  Bank,  67  N.  Y.  138.  Thus,  he  is  entitled  to  indemnity  when 

Tmstees,  also,  have  an  inherent  right  compelled  to  pay  damage  for  taking 

to  be  reimbursed  all  expenses  properly  personal  property  by  order  of  his  princi- 

incurred  in  the  execution  of  the  trust,  pal,  which,  though  claimed  adversely 

and  no  express  declaration  in  the  trust  by  another,  he  has  reasonable  ground 

inatament  is  requisite  to  create  that  to  believe  belongs   to  his  principaL 

light.    Norton  v.  Phelps,  54  Miss.  467;  Moore  y.  Appleton,  supra;   Avery  v. 

2  Peixy  on  Trusts,  §  910.  Halsey,  14  Pick.  174. 

Where  an  agent  is  empl<^yed  by  his  So,  where  an  agent,  acting  under  the 

inrincipal  todo  an  act  which  is  not  mani-  direction  of  his  principal,  cuts  timber  hf 

feeHy  illegal,  and  which  he  does  not  mistake  partly  upon  the  land  of  another, 

know  to  be  wrong,  the  law  implies  a  which  his  principal  receives  and  dis- 

promise  of  indemnity  by  his  principal  poses  of,  the  agent  can  recover  of  his 

for  such  losses  and  damages  as  flow  di-  principal  what  he  is  obliged  to  pay  as 

lectly  and  immediately  from  the  exe-  damages  in  a  suit  for  such  trespass, 

cation  of  the  agency,    Moore  v.  Apple-  Drummond  v.  Humphreys,  supra. 


474  BIGHTS,  ETC.,  ABISINQ  OUT  07  THE  CONTRACT.      [bOOE  XtL 

In  the  earlier  cases  one  of  the  defences  raised  bj  the  prindpal 
when  sued  for  such  indemnitj,  was  that  the  promise  was  not  in 
writing  as  required  by  the  Statute  of  Frauds  (m), '  Thus,  in  a 
case  {n)j  decided  in  1794,  the  plaintiff  brought  an  action  to  re- 
cover from  the  defendant  money  expended  on  behalf  of  the  latter. 
The  plaintiff  had,  out    of    motives  of  friendship,  and  merely 

to  accommodate  the  defendant,  accepted  several  bills 
[354*]  *of  exchange  on  his  account    These  bills  had  all  been 

regularly  taken  up  when  they  became  payable  by  the  de- 
fendant, except  the  last,  which  was  for  202.  Tliis  bill  had  come 
into  the  hands  of  G.,  and  the  defendant  being  unable  to  take  it 
tip  when  due,  had  prevailed  upon  G.  to  accept  161.  in  part,  and 
the  plaintiff^s  acceptance  for  six  guineas,  the  balance  of  the  bill 
with  interest.  The  latter  bill  was  not- paid  when  due,  andG.  sued 
the  plaintiff  and  recovered,  having  been  requested  by  the  present 
defendant  to  defend.  The  present  action  was  brought  to  recover 
the  amount  with  costs.  Lord  Kenyon  overruled  an  objection, 
that  the  Statute  of  Frauds  required  writing,  and  ruled  that  as  the 
defendant  was  personally  interested,  and  had  directed  the  defence 
to  be  made,  the  money  must  be  taken  to  have  been  laid  out  by  the 
plaintiff  on  the  defendant's  account  and  to  his  nse. 

Tlie  act  by  the  performance  of  which  the  expense  was  made  or 
damage  sustained,  must  have  been  performed  in  pursuance  of  the 

On  each  implied  promiae,  case  and  upon  maintain  an  action  against  hk 
assompeit  are  equally  maintainable;  bat  principal  to  recover  the  same.    Save- 
in  either  action^  the  declaration  must  land  y.  GreeUf  36  Wis.  612. 
allege  a  breach.    Moore  v.  Appleton,  But  in  such  action  against  his  princi- 
Bupra.  pal  the  agent  can  recover  only  the  dam- 

If  the  declaration  is  in  case  to  recover  ages  actoally  sustained  by  such  third 

indemnity  from  the  principal  for  dam-  party,  though  the  agent  may  have  paid 

ages  recovered  in  trespass  against  the  him  a  larger  sum.    Saveland  v.  Ghceesi, 

agent  1^  the  true  owner  of  the  property  supra. 

taken,  it  must  negative  the  existence  An  agent  authorized  to  draw  npon  his 

of  any  knowledge  on  the  part  of  the  employer  for  moneys  becoming  doe  to 

agent,  at  the  time  of  the  taking,  that  he  him,  e,  g,,  expenses,  may  maintain  an 

was  committbg  a  trespass,  although  the  action  against  the  employer  for  mali- 

onus  of  proving  such  knowledge  may  be  ciously  refusing  to  honor  drafts  drawn 

on  the  principal.    Moore  v.  Appleton,  accordingly.     Levy  v.  Curtis,  1  Abb. 

supra.  New  Cases,  189. 

The  agent  need  not  wait  to  be  sued  (m )  29  Car.  2,  c.  3. 

by  the  third  party  for  damages,  but  may  (n)  Howes  v.  Martin,  1  Esp.  162. 
pay  them  to  the  third  party  and  there- 


OUAP.   v.]  EIGHTS  OF  AGENT  AGAINST  HIS  PBINCIPAL.  475 

authority  or  have  been  duly  ratified.^  Hurst  v.  Holding  (o),  de- 
cided in  1810,  was  an  action  for  money  lent.  The  defendant,  at 
Liverpool,  requested  the  plaintiff  to  buy  certain  Surat  cottons, 
upon  a  month's  credit.  The  plaintiff  bought  them  upon  those 
terms,  paying  872.  12«.  custom  house  duties,  and  sent  them  to 
Liverpool  with  instructions  that  they  were  to  be  delivered  only  to 
his  order.  The  seller  afterwards  hearing  many  things  disadvan- 
tageous to  the  credit  of  the  defendant,  procured  the  plaintiff  to 
stop  the  cottons  and  delay  them  until  the  month's  credit  had  ex- 
pired, and  to  tender  them  to  the  buyer  on  payment  of  the  price. 
The  latter  refused  to  accept  them.  The  plaintiff  had  already  paid 
the  sellers.  An  action  was  thereupon  brought  by  the  broker  to 
recover  the  price  of  the  cottons  paid  by  the  plaintiff;  the  duties 
paid  at  the  custom  house;  certain  allowances  paid  to  the  E.  L  Co., 
and  his  own  commission  for  purchasing  them.  Chief  Justice 
Mansfield  ruled  that  he  was  not  entitled  to  recover,  and  the  jury, 
under  his  direction,  found  a  verdict  for  the  defendant,  with  lib- 
erty to  move  to  enter  a  verdict  for  the  plaintiff  for  the  amount 
of  the  duties  paid  at  the  customhouse.  A  rule  granted  in  accord- 
ance was  discharged.  ^  The  plaintiff,"  said  his  lordship,  "  pays 
voluntarily  for  the  goods,  not  in  consequence  of  any  direction  from 
the  defendant  So  long  after  [the  11th  of  March]  as  the  19th  of 
May  the  plaintiff  himself  takes  the  goods  and  sells 
them.  .  .  .  Having  himself  taken  possession  of  the  goods,  [355*] 
what  right  has  he  to  charge  the  commission?  As  for  the 
duties,  he  is  paid  them  in  the  increased  price  of  the  goods  which 
he  receives."  In  this  case  there  could  bo  no  question  that  the 
agent  had  violated  his  duties. 

One  of  the  earliest  cases  in  which  the  general  principle  was 
applied  was  Adamson  v.  Jarvis  {p\  decided  in  1827,  in  the  Com- 
mon Pleas.    The  plaintiff  was  an  auctioneer  whom  the  defendant 

'  In  order  to  oonstiinte  the  relation  of  in  the  place  of  the  employer,  in  accord- 
master  and  servant  between  an  em-  ance  with  and  representing  the  em- 
ployer and  an  employee  so  as  to  ployer's  will  and  not  his  own,  and  the 
render  the  former  liable  to  indemnify  business  must  be  strictly  that  of  the 
the  latter  for  damages  to  which  he  haa  employer,  and  not  in  any  respect  the 
been  subjected  on  account  of  injuries  employee*s.  Corbin  v.  American  Mills, 
committed  by  him  while  using  ordinary  27  Conn.  274. 
care  in  theemployer*s  business,  the  em-  (o)  3  Taunt*  82. 
ployee  must  be  acting  at  the  time  strictly  (p)  4  Bing.  66. 
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had  directed  to  sell  certain  cattle  by  auction.  The  plaintiff  there- 
upon sold  them,  and  it  tamed  out  that  thej  did  not  belong  to  the 
defendant,  but  to  another  person.  The  owner  brought  an  action 
against  the  plaintiff  to  recover  the  value  of  the  cattle  sold,  and 
having  obtained  judgment  for  the  amount,  the  plaintiff  brought 
the  present  action  against  the  defendant  for  an  indemnity.  On 
behalf  of  the  defendant  it  was  contended  that  the  parties  were 
joint  toH  feasors^  and  that  consequently  the  plaintiff  could  not 
recover  indemnity;  or  at  any  rate  the  plaintiff  should  have  required 
a  bond  of  indemnity  before  he  sold.  The  court,  however,  held 
that  there  was  evidence  on  the  facts  from  which  the  jury  might 
say  that  the  plaintiff,  having  acted  on  the  request  of  the  defend- 
ant, was  entitled  to  assume  that  if  what  he  did  turned  out  to  be 
wrongful  as  against  a  tliird  party,  he  would  be  indemnified  by  the 
defendant  The  case  was  determined  by  an  application  of  the 
principle  that  every  man  who  employs  another  to  do  an  act  which 
the  employer  appears  to  have  a  right  to  authorize  him  to  do,  un- 
dertakes  to  indemnify  him  for  all  such  acts  as  would  be  lawful  if 
the  employer  had  the  authority  he  pretends  to  have. 

This  decision  of  the  Common  Pleas  was  followed  in  1831  by 
HumfphreyB  v.  PrcM  (y),  decided  in  the  House  of  Lords.  There 
the  plaintiff  was  the  sheriff  to  whom  the  defendant  had  given  a 
fi.fa,  to  execute.  The  sheriff,  acting  upon  the  representation  of 
the  defendant,  seized  certain  cattle,  and  damages  were  recovered 
against  him  by  a  third  person,  who  claimed  to  be  the  true  owner. 
The  cattle  in  question  were  pointed  out  to  the  sheriff  by  the  de- 
fendant as  being  the  property  of  the  debtor.  The  House  of  Lords 
held  that  an  indemnity  might  be  implied,  but  there  is  no  record 
of  the  reasons  given.  The  reporter  remarks  that  he  was  privately 
informed  by  Lord  Tenterden  that  his  lordship  put  the  case  upon 
the  ground  that  the  sheriff  was  a  public  officer  and  was  placed 

between  two  fires. 
[356*1      *Mr.  Justice  Brett,  in  a  subsequent  case  (r),  remarked 

that  in  neither  of  these  cases  is  it  stated  that  the  plaintiff 
at  the  time  he  committed  the  tortious  act  knew  of  any  clidm  by  a 
third  person,  nor  was  any  such  fact  relied  on  in  the  judgments. 
The  implication  is  not  made  to  rest  on  the  fact  of  the  plaintiff's 
being  an  agent,  or  on  notice  of  the  third  party's  claim,  but  merely 
(g)  5  BIL,  N.  S.  154.         (r)  Dugdale  v.  Lovering,  L.  E.,  10  C.  P.  19«. 
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on  the  fact  of  the  plaintiff  having  done  an  act  at  the  request  of 
the  defendant,  which  was  not  manifestly  illegal  or  tortious  to  his 
knowledge,  but  which  exposed  him  to  an  action. 

In  the  next  case  («),  which  was  decided  by  the  King's  Bench  in 
1834,  the  defendant  had  sold  ten  casks  of  goods  to  A.,  and  sent 
them  to  plaintiffs  with  notice  that  they  were  for  A.,  and  ordering 
plaintiffs  to  separate  them  from  other  articles  sent  at  the  same 
time.  After  they  were  separated,  A.  took  away  two  casks;  the 
defendant  then  ordered  the  plaintiffs  not  to  deliver  the  remaining 
eight  to  A.,  but  to  another  person.  The  order  was  obeyed.  A. 
afterwards  became  bankrupt,  and  his  assignee  having  sued  the 
plaintiffs  in  trover  for  the  eight  casks,  and  recovered,  the  plaintiffs 
sued  the  defendant  for  the  amount  recovered  and  the  costs  of  the 
action.  The  court  held  that  a  promise  to  indemnify  to  the  full 
amount  might  be  implied  from  the  facts.  ^' The  general  rule," 
said  Lord  Denman^  ''  is  that  between  wrongdoers  there  is  neither 
indemnity  nor  contribution;  the  exception  is  where  the  act  is  not 
clearly  illegal  in  itself." 

The  principles  of  law  applicable  to  an  agent's  right  to  indem- 
nity were  subsequently  stated  in  an  elaborate  judgment  of  the 
Court  of  Common  Pleas  delivered  by  Chief  Justice  Tindal  in 
Toplis  V.  Crane  (t\  1839.  The  defendant  was  an  attorney  to  A.; 
he  authorized  the  plaintiffs,  as  brokers,  to  distrain  the  goods  on 
B.'s  premises  for  rent  due  to  A.  The  distress  was  thereupon 
made.  Some  of  the  goods  being  privileged  from  distress  and 
claimed  by  the  owners,  the  plaintiffs  required  an  indemnity.  The 
defendant  gave  one  on  the  part  of  A.,  and  afterwards  said  he 
would  give  a  further  security.  The  owners  of  the  goods  sued  and 
recovered  against  the  plaintiffs,  and  the  court  held  that  the  de- 
fendant was  liable  to  make  good  the  loss  sustained.  Having 
referred  to  the  facts  of  the  case,  his  lordship  went  on  to  say: 
^' We  think  this  evidence  brings  the  case  before  us  within  the 
principle  laid  down  by  the  Court  of  Queen's  Bench  in 
*Bett8  V.  Oihhms  {u\  that  where  an  act  has  been  done  by  [357*] 
the  plaintiffs  under  the  express  directions  of  the  defendant, 
which  occasions  an  injury  to  the  rights  of  third  persons,  yet  if 
such  act  is  not  apparently  illegal  in  itself,  but  is  done  honestly  and 

(«)  Betb  V.  Gibbins,  2  Ad.  k  El.  57.       (0  5  Bing.  N.  C.  686.       («)  Supra. 
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hand  fide  in  compliance  with  the  defendant's  directions,  he  shall 
be  bound  to  indemnify  the  plaintiff  against  the  conseqnenoes 
thereof.'' 

An  agent  who  executes  his  dnties  in  snch  a  manner  that  his 
seirices  are  of  no  use,  cannot  recover  commission  or  compensation.' 

Moneypenny  v.  Sartland  (a?),  decided  before  Chief  Justice 
Abbott  in  1824,  was  an  action  by  a  surveyor  for  work  and  labour. 
The  ruling  of  his  lordship  was  in  effect  that  if  a  surveyor  employed 
to  make  an  estimate  is  so  negligent  as  not  to  inform  himself,  by 
boring  or  otherwise,  of  the  nature  of  the  soil  of  the  foundation, 
and  it  turns  out  to  be  bad,  he  is  not  entitled  to  recover  anything 
for  his  plans,  specifications,  or  estimates  made  for  the  work.  A 
nonsuit  was  entered.  A  rule  to  set  aside  the  nonsuit  was  refused 
by  the  full  court.  ^^  If  a  man,"  said  Chief  Justice  Abbott,  ^  em- 
ploys a  person  to  make  an  estimate,  who  tells  his  employer  that 
the  work  will  cost  10,0002.,  and  it  costs  15,000Z.,  and  it  appears 
that  the  surveyor  did  not  use  due  diligence,  can  it  be  contended 
that  the  employer  is  bound  to  pay  for  such  information!"  And 
Mr.  Justice  Bayley,  referring  to  a  claim  for  particular  items,  said: 
'^^e  plaintiff's  demand  is  for  one  entire  account,  and  if  from  his 
negligence  the  whole  of  his  work  is  worth  nothing,  he  cannot  re- 
cover for  a  particular  item,  as  a  journey,  as  it  was  still  part  of  an 
entire  claim." 

The  rules  laid  down  by  Chief  Justice  Best  in  Hammond  v. 
Holiday  iy)  2i,Te  as  follows:  ^'A  man  must  complete  the  thing 
required  of  him  before  he  can  be  entitled  to  charge  for  it  •  .  • 
If  the  defendant  has  received  advantage  from  the  acts  of  the 
broker,  then  the  verdict  should  be  for  the  plaintifi^  with  propor- 
tionate compensation ;  but  if  the  business  has  been  performed  in 
80  slovenly  a  manner  that  no  advantage  has  been  derived  from  it, 
then  the  verdict  must  be  for  the  defendant" 

Of  course  it  is  immaterial,  so  far  as  concerns  the  agent's  right 

to  recover,  whether  his  authority  is  express  or  implied.    Thus,  in 

Sentance  v.  Hawley  (3),  decided  in  1863,  the  plaintiff  was 

[358*]  em*ployed  as  broker  on  the  14th  May,  1861,  to  buy  three 

lots  of  sugar,  numbered  67, 68  and  69,  at  a  public  sale,  for 

>See  Dodge  y.  Tileston,  12  Pick.  328;  (x)  1  C.  &  P.  352. 
WUliams  v.  Littlefield,  12  Wend.  362;  (y)  1  C.  &  P.  384. 
also,  ante,  p.  224  and  note;  p.  341.  (z)  13  C.  B.,  N.  S.  458. 
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the  defendant.  Bj  the  conditions  of  sale,  the  lots  were  to  be  paid 
for  bj  cash  on  the  20th  July,  by  acceptance  at  seventy  days  from 
the  day  of  sale,  or  on  delivery  of  the  warrants,  interest  at  the  rate 
of  61,  per  cent,  per  annum  being  allowed  to  the  expiration  of  sev- 
enty-three days  from  the  day  of  sale,  if  payment  were  made  within 
twenty-one  days.  The  plain tifiE  paid  for  the  lots  he  bought  for 
the  defendant  within  the  twenty-one  days,  and  took  the  discount  for 
liis  own  benefit.  lie  had  authority  from  the  defendant  at  that 
time  to  take  up  and  pay  for  lot  67,  but  not  for  lots  68  and  69.  On 
the  22nd  of  June,  the  defendant  sent  the  plaintiff  an  order  to  get  lot 
68  cleared.  On  the  day  on  which  the  order  was  given,  and  before 
the  payment  could  be  made  and  the  clearing  performed,  a  fire  oc- 
curred at  the  warehouse  where  the  sugars  (lot  68)  were  stored,  and 
they  wore  destroyed.  The  action  was  brought  to  recover  the  value 
of  the  lot.  It  was  proved  at  the  trial  to  be  the  common  course 
for  brokers,  when  so  employed,  to  clear,  before  prompt,  one  of  sev- 
eral lots  of  sugar  in  bags,  bought  under  contract,  to  pay  the  price 
and  obtain  warrants  for  all  the  lots,  the  broker  taking  the  discount 
under  the  conditions  of  sale.  The  defendant  was  aware  of  the  cus- 
tom, and  received  notice  that  the  plaintiff  had  so  paid  the  price  of 
lots  67  and  68,  and  obtained  the  warrants.  A  verdict  for  the 
plaintiff  was  upheld  by  the  full  court  "  The  question  is,"  said 
Chief  Justice  Erie,  ^'  whose  was  the  loss?  If  there  had  been  no 
prepayment  it  would  have  been  the  seller's.  If  the  money  was 
paid  without  the  authority  of  the  plaintiff,  it  would  be  the  broker's. 
But  if  the  broker  had  the  authority,  express  or  implied,  of  his 
principal  for  making  the  payment  as  he  did,  the  loss  must  fall  upon 
the  principal.  Now,  knowledge  on  the  part  of  the  principal  that 
it  was  the  ordinary  course  of  business  for  the  broker  to  make  the 
prepayment,  and  acquiescence  by  silence,  seems  to  me  to  amount 
to  a  specific  permission  to  the  broker  to  do  so."  ^  The  other  judges 
concurred. 

Where  the  subject  matter  upon  which  an  agent  has  been  em- 
ployed for  a  longer  or  shorter  period  is  destroyed  before  his  con- 
tract is  completed,  some  nice  questions  may  be  raised.' 

In  AppUhy  V.  Myers  (a\  decided  in  1867,  the  plaintiffs  con- 

'See  ajate,  p.  67.  (a)  L.  R.,  1  C.  P.  615;  in  error,  2  ib. 

<See  notes  to  Cntter  ▼.  Povell,   2    651. 
Smith's  Lead.  Cases,  22  ei  aeq. 
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tracted  with  the  defendant  to  erect  upon  premises  in  his 
[859*]  posses^sion  a  steam  engine  and  machinery,  the  works  be- 
ing by  the  contract  divided  into  ten  different  parts,  and 
separate  prices  fixed  upon  each  part,  no  time  being  fixed  for  pay- 
ment. All  the  parts  of  the  work  were  far  advanced  towards  com- 
pletion, and  some  of  tliem  were  so  nearly  finished  that  the  defendant 
had  used  them  for  the  purposes  of  his  business,  bat  no  one  of  them 
was  absolutely  complete,  though  a  considerable  portion  of  the 
necessary  materials  for  making  them  so  was  upon  the  premises, 
when  the  whole  premises,  with  the  machinery  and  materials,  were 
destroyed  by  an  accidental  fire.  A  case  stated  for  the  court  raised 
the  question  whether,  under  the  above  circumstances,  the  plaint- 
iffs were  entitled  to  recover  the  whole  or  any  part  of  the  contract 
price.  The  Court  of  Common  Pleas,  consisting  of  Chief  Justice 
£rle,  Justices  Byles,  Keating  and  Montague  Smith,  unanimously 
gave  judgment  in  favour  of  the  plaintifis  for  the  value  of  the  work 
done.  The  grounds  upon  which  this  judgment  was  based  may  be 
thus  summarized.  The  plaintiff  cannot  recover  the  whole  contract 
price,  for  that  was  to  be  paid  on  the  completion  of  the  works,  but 
they  are  entitled  upon  an  implied  contract  to  be  paid  the  value  of 
the  work  done.  The  principle  stated  by  the  Queen's  Bench,  in 
Taylor  v.  Caldwell  (i),  to  the  effect  that  ^^  in  contracts  in  which 
the  performance  depends  on  the  continued  existence  of  a  given 
person  or  thing,  a  condition  is  implied  that  the  impossibility  of 
performance  arising  from  the  perishing  of  the  person  or  thing 
shall  excuse  the  performance,"  was  not  applied  to  the  present  case, 
because,  in  the  opinion  of  the  court,  it  fell  within  the  qualification 
of  the  principle,  the  qualification  being  that  the  principle  shall 
apply  only  in  the  absence  of  any  express  or  implied  warranty  that 
the  thing  shall  exist.  This  qualification  was  recognized  by  the 
Queen's  Bench  in  the  above  case.  The  Court  of  Common  Pleas 
was  of  opinion  that  there  was  such  an  implied  warranty  here.  The 
judgment  was  reversed  in  the  Exchequer  Chamber,  consisting  of 
Barons  Martin  and  Bramwell,  and  Justices  Blackburn^  Shee  and 
Lush.  "  The  whole  question,"  said  Mr.  Justice  Blackburn,  by 
whom  the  judgment  of  the  court  was  delivered,  ^^  depends  upon 
the  true  construction  of  the  contract  between  the  parties.    We 

(()  3  B.  &  S.  B26;  S2  L.  J.,  Q.  B.  164. 
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agree  with  the  court  below  in  thinking  that  it  suflSciently  appears 
that  the  work  which  the  plaintiffs  agreed  to  perform  conld  not  be 
performed  unless  the  defendant's  premises  continued  in  a 
fit  *state  to  enable  the  plaintiffs  to  perform  the  work  on  [360*] 
them;  and  we  agree  with  them  in  thinking  that  if  bj  anj 
default  on  the  part  of  the  defendant  his  premises  were  rendered 
unfit  to  receive  the  work,  the  plaintiffs  would  have  had  the  option 
to  sue  the  defendant  for  his  default,  or  to  treat  the  contract  as 
rescinded  and  sue  on  a  qiumtum  meruit.  But  we  do  not  agree 
with  them  in  thinking  that  there  was  an  absolute  promise  or  war« 
ranty  by  the  defendant  that  the  premises  should  at  all  events  con- 
tinue so  fit  We  think  that  where,  as  in  the  present  case,  the 
premises  are  destroyed  without  fault  on  either  side,  it  is  a  misfor- 
tune equally  affecting  both  parties,  excusing  both  from  further 
performance  of  the  contract,  but  giving  a  cause  of  action  to  neither. 
•  •  .  .  On  the  principles  of  English  law  laid  down  in  Cutter  v. 
Pawelly  Munroe  v.  Bidt^  Sinclair  v.  Bowles^  and  other  cases,  the 
plaintiffs  having  contracted  to  do  an  entire  work  for  a  specific 
sum,  can  recover  nothing  unless  the  work  be  done,  or  it  can  be 
shown  tliat  it  was  the  defendant's  &ult  that  the  work  was  incom- 
plete, or  that  there  is  sometliing  to  justify  the  conclusion  that  the 
parties  have  entered  into  a  fresh  contract."  The  judgment  of  the 
Common  Pleas  was  reversed. 

Where  a  person  has  been  induced  ignorantly  to  commit  an  illegal 
act,  an  express  promise  of  indemnity  has  been  held  to  be  valid  {c)\ 
but  an  express  promise  to  indemnify  against  that  which  from  the  na- 
ture of  his  office  he  must  be  taken  to  have  been  conscious  was  against 
the  law,  is  void  (t2);^  nor,  again,  is  any  promise  implied  on  the 
part  of  a  sheriff  to  indemnify  an  auctioneer  who  sells  goods  seized 
under  ajl?.  fa.^  when  employed  so  to  do  by  the  sheriff's  officer  to 
whom  the  warrant  was  directed,  and  by  the  plaintiff's  attorney  in 

(e)  Fletcher  v.  Harcot,  Hatt.  55.  17  HI.  443;  Cooley  on  Torts,  146, 147. 
{d)  Maziyn  v.  Blithman,  1  Yelv.  197.  But  if  the  party  who  does  the  act  at 
'  If  one  leqaests  or  directs  another  to  the  instance  or  command  of  another, 
do  an  act  which  the  latter  knows  at  the  does  not  know  at  the  time  that  he  is 
time  to  be  mulawfal,  and  promises  to  in-  committing  an  nnlawfal  act,  the  promise 
demnify  him,  the  promise  is  void.  Gov-  to  indemnify  is  valid.  Goventiy  ▼.  Bar- 
entiy  v.  Barton,  17  Johns.  142;  Atkins  ton,  supra;  Aveiy  y.  Halsey,  14  Pick. 
▼.  Johnson,  43  Yt  78;  Arnold  v.  Clif-  174;  Stone ▼.  Hooker,  9Ck)w.  154;  Arm- 
ford,  2  Sumner,  238;  Nelson  t.  Ck)ok|  strong  v.  Clarion  Ck).,  66  Penn.  St.  218. 
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• 

the  original  action,  althongh  the  sheriff  certified  that  he  himself 
had  seized  and  sold  the  goods,  and  he  in  fact  received  his  pound- 
age from  the  produce  of  the  sale.  Hence,  where  an  action  of  tres* 
pass  was  brought  hj  the  owner  against  the  auctioneer,  the  sheriff 
and  others,  and  all  the  damages  awarded  were  levied  upon  the 
auctioneer  alone,  he  has  no  action  for  a  contribution  againat  any 
of  his  co-defendants  {e).  Lord  Ellenborough  appears  to  have  been 
inclined  to  stop  the  last  case,  on  the  ground  that  there  is  no  con- 
tribution  between  joint  wrongdoers  when  judgment  has  been  ob- 
tained against  them  jointly,  and  all  the  damages  are  levied 
[361^]  against  one  of  them,  *and  that  a  promise  to  indemnify  is 
not  to  be  implied  if  one  man  committed  a  trespass  at  the  * 
request  of  another.  The  trial,  however,  was  allowed  to  proceed, 
and  as  there  was  no  evidence  that  the  defendants  employed  the 
plaintiff  to  sell  the  goods  in  question,  his  lordship  ruled  that  the 
action  was  an  attempt  to  obtain  indemnificatioa  against  the  con- 
sequences of  the  agent's  blunder. 

An  agent  against  whom  an  action  is  brought  may  take  advan- 
tage of  Order  XVI.  r.  17,  which  provides  that  where  a  defendant 
is  or  claims  to  be  entitled  to  contribution  or  indemnity,  or  any 
other  remedy  or  relief  over  against  any  other  person,  or  where 
from  any  other  cause  it  appears  to  the  court  or  a  judge  that  a 
question  in  the  action  should  be  determined  not  only  as  between 
the  plaintiff  and  the  defendant,  but  as  between  the  plaintiff,  de- 
fendant and  any  other  person,  or  between  any  or  either  of  them, 
the  court  or  judge  may,  on  notice  being  given  to  such  last  men- 
tioned person,  make  such  order  as  may  be  proper  for  having  the 
question  so  determined. 

I  In  order  to  entitle  a  defendant  to  serve  notice  on  a  third  person 
under  the  above  rule,  it  is  not  necessary  that  the  whole  question 
between  the  plaintiff,  the  defendant  and  the  third  person  should 
be  identical;  it  is  sufficient  if  it  heprimd  facie  made  out  that  a 
material  question  in  the  action  is  also  a  question  between  the  de- 
fendant and  the  third  person;  and  under  such  circumstances  the 
court  will  order  service  of  the  notice,  if  the  plaintiff  will  not  be 
prejudiced  or  delayed  by  the  introduction  of  the  third  person^ 
Hence,  where  an  action  had  been  brought  against  the  defendants 

(e)  Farebrother  v.  Aiudej,  1  Camp.  S43. 


CHAP,   v.]  HIGHTO  OF  AGENT  AOAINOT  HIS  PEINCIPAL.  483 

for  breach  of  charter-party,  by  which  they  agreed  to  discharge  a 
cargo  of  nitrate  of  soda  as  fast  as  the  custom  of  the  port  of  dis- 
charge would  allow,  and  the  defendants  had  sold  at  Liverpool,  to 
a  company  carrying  on  business  in  Scotland,  the  cargo  to  arrive; 
and  it  was  shown  that  by  the  custom  of  the  trade,  of  which  the 
company  was  aware,  on  such  a  sale,  the  buyers  would  be  bound  to 
discharge  in  accordance  with  the  custom  of  the  port;  it  was  held 
that  the  defendants  were  entitled  to  an  order  citing  the  company 
to  appear  (J^).  In  Bower  v.  Hartley  {g\  tlie  plaintiff  claimed 
damages  for  the  negligence  of  the  defendants,  who  were  insurance 
brokers,  in  effecting  a  policy  of  insurance  [on  cargoes]  shipped  by 
him  abroad.  The  defendants  had  effected  one  of  the  poli- 
cies through  insurance  brokers  at  *  Liverpool,  and  alleged  [S62*] 
that  they  claimed  from  the  latter  an  indemnity  in  respect 
of  such  policy.  An  application  to  serve  notice  on  the  latter  was 
disallowed  on  the  ground  that  the  convenience  of  having  the  ques- 
tion determined  once  for  all  in  this  action  was  not  enough  to  out- 
weigh the  injury  to  the  plaintiffs  which  might  result  from  the 
introduction  of  third  parties. 

Sect.  3.  —  Right  to  lien* 

A  lien  at  common  law  is  a  right  to  retain  possession  of  the 
property  of  another  until  some  claim  is  satisfied.^  Equitable  liens 
are  such  as  were  recognized  only  in  courts  of  equity.  The  main 
distinction  between  common  law  liens  and  other  liens  is,  that  pos- 
session is  essential  in  the  former  case,  but  not  in  the  latter. 

Another  division  framed  upon  this  distinction  is  that  which 
distributes  liens  into  possessory  and  non-possessory.  The  lien  of 
agents,  as  agents,  is  for  the  most  part  of  the  former  kind. 

A  lien  has  been  defined  as  an  obligation  which,  by  implication 
of  law  and  not  by  express  contract,  binds  real  or  personal  estate 

(/)  The  Swansea  Shipping  Go.  v.  Bonal  property,  or  as  a  diose  in  action, 

Duncan,  Fox  &  Co.,  1  Q.  B.  Div.  644;  of  the  person  entitled  to  it.    Lovett  ▼. 

45  L.  J.,  Q.  B.  638.  Biown,  40  N.  H.  511;  Meany  v.  Head, 

(y)  1  Q.  B.  Div.  652.  1  Mason,  319.  See,  also,  Ames  v.  Palm- 

>  3  Pare,  on  Cont.  ♦234.  er,  42  Me.  197;  Walther  v.  Wetmore,  1 

It  is  a  simple  right  of  retainer,  per^  £.  D.  Smith,  7. 
Bonal  to  the  party  in  whom  it  exists,  and       See,  however,  Warner  v.  Martin,  11 

is  not  assignable  or  attachable  as  per-  How.  209;  ante,  123,  note. 
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for  the  discharge  of  a  debt  or  engagement,  bat  does  not  pass  the 
property  in  the  subject  of  the  lien>  (A).  Mr.  Jnstice  Story  also 
insists  that  all  liens  arise  by  operation  of  law,  and  that  where  they 
arise  by  a  contract,  express  or  implied,  they  are  more  properly 
pledges  or  hypothecations  (t).  On  the  other  hand,  a  number  of 
judges  have  declared  that  liens  may  be  created  by  contract  as  well 
as  by  operation  of  law  {ky}  It  does  not  appear  that  any  practical 
good  would  be  attained  by  limiting  the  meaning  of  the  word  lien 
in  the  way  indicated.  Moreover,  when  it  is  remembered  that  a 
lien  exists  wherever  there  is  aright  to  retain  possession  until  some 
claim  is  paid,  and  that  a  pledge  is  merely  one  of  the  modes  by 
whicli  such  a  right  to  retain  possession  may  be  created,  Mr.  Jus- 
tice Story's  criticism  loses  its  force.  A  lien  confers  a  definite 
right,  but  it  cannot  be  said  to  indicate  the  mode  by  which  the 
right  is  to  arise.  Alien  then  may  be  created  by  express  contract, 
or  it  may  be  implied  from  the  usage  of  trade  or  mode  of  dealing 

between  the  parties,  or  it  may  arise  by  operation  of  law.^ 
[363^]      *To  establish  a  right  to  a  common  law  or  possessory  lien 

certain  conditions  must  be  fulfilled: 

(1)  Possession  by  the  claimant  or  his  agent. 

(2)  The  possession  must  be  continuous. 

(3)  Possession  must  be  acquired  in  good  faith,  and  in  the 

ordinary  course  of  business  or  dealing. 

(4)  If  possession  is  acquired  through  the  owner's  agent,  he  must 

be  acting  with  authority. 

(5)  The  claimant  must  obtain  possession  and  daim  lien  in  the 

same   character;  and  conversely  tlie  owner  must  give 
possession  and  be  indebted  in  the  character.    In  other 
words,  the  claim  must  not  be  inconsistent  with  the  terms 
upon  which  possession  was  obtained. 
Liens  are  either  general  or  particular.    A  general  lien  is  a 

{h)  Fisher  on  Mortgages,  8. 149.  land,  a  certain  portion  of  the  net  profits, 

(t)  Stoiy  on  Agency,  s.  856.  is  only  a  personal  contract^  and  gives 

(A;)  Scarfe  V.Morgan,  4  M.&W.  278;  the  agent  no  interest  in  the  land.    Le- 

Smith  V.  Piommer,  B.  &  Aid.  582;  Moyne  v.  Qaimby,  70  111.  399. 

Cowell  V.  Simpson,  16  Ves.  275;  Chase       » 3  Pare,  on  Oont.  •238. 

v.  Westmore,  5  M.  &  S.  180.  The  death  of  the  prinetpal  does  not 

>  A  contract  that,  if  land  is  sold  at  a  deprive  the  agent  of  his  lien.    NeiH^JI 

specified  price,  the  owner  will  allow  to  v.  Dunlap,  14  Me.  180. 

his  agent  in  the  porchaseand  sale  of  the 


CHAP,  v.]  BIGHTS  07  AQENT  AGAINST  HIS  PSINCIPAL»  485 

right  to  retain  the  property  of  another  on  account  of  a  general 
balance  dne  from  the  owner  to  the  person  who  has  possession.  A 
particular  or  specific  lien  is  a  right  to  retain  the  property  of  an- 
other for  charges  incurred  or  trouble  undergone  with  respect  to 
that  particular  property  (Z).  The  former  is  not  favoured  by  courts 
of  law  or  equity;  it  can,  in  the  absence  of  express  contract,  be 
claimed  only  as  arising  from  dealings  in  a  particular  trade  or  line 
of  business  in  which  the  existence  of  a  general  lien  has  been  judi- 
cially proved  and  acknowledged,  or  upon  express  evidence  being 
given  that  according  to  the  established  custom  a  general  lien  is 
claimed  and  allowed  {m).  When  a  general  lien  has  been  judicially 
ascertained  and  established,  it  becomes  a  part  of  the  law  merchant 
which  the  courts  are  bound  to  know  and  recognize  (n).  Particu- 
lar liens,  on  the  other  hand,  are  favoured.  Thus  it  is  said,  by  the 
court  in  Scarf e  v.  Mtyrgan  {o):  *'The  principle  seems  to  be  well 
laid  down  in  Bevan  v.  Wdtera  (p),  that  where  a  bailee  has  ex- 
pended his  labour  and  skill  in  the  improvement  of  a  chattel 
delivered  to  him,  be  has  a  lien  for  his  charge  in  that  respect^ 
Thus  the  artificer  to  whom  the  goods  are  delivered  for  the  pur- 
pose of  being  worked  up  into  form;  or  the  farrier,  by  whose  skill 
the  animal  is  cured  of  a  disease;  or  the  horsebreaker,  by  whose 
skill  he  is  rendered  manageable,  have  liens  on  the  chattels  in  re- 

(0  Bevan  v.  Waters,  8  G.  &  P.  520.  See  Ang.  on  Car.  §  857,  note  a.    Or  in 

(m)  See  per  Lord  Campbell,  Bock  v.  the  case  of  a  &ctor,  for  advancee  and 

Goirissen,  80  L.  J.,  Ch.  42.  disbursements  made   to   preserve  the 

(n)  Brandao  v.  Bamett,  12  Q.  &  F.  property,  and  all  other  necessaxy  ex- 

787.  penses  and  charges  that  areoertain,  and 

(o)  4  M.  &  W.  288.  not  sounding  in  damages  merely,  as 

(p)  Moo.  &  Malk.  285.  weU  as  for  his  commissions.    Sawyer  v. 

>  See  Gregory  v.  Stryker,  2  Den.  628;  Lorillard,  48  Ala.  382. 
Hoore  v.  Hitchcock,  4  Wend.  292;  Mc-  Trustees  have  a  lien  on  the  trust  fund 
In<yre  v.  Carver,  2  W.  &  S.  892;  Mor-  for  costs  and  expenses  incurred  in  its 
gan  V.  Congdon,  4  N.  Y.  552;  Fairing-  administration;  but  agents  employed 
ton  V.  Meek,  80  Mo.  578;  Lovett  v.  l^  them  must  look  alone  to  the  trustees 
Brown,  40  N.  H.  511;  Wilson  v.  Mar-  for  payment  of  their  services  and  ex- 
tin,  id.  88;  Nevan  v.  Roup,  8  Iowa,  207;  penses  in  the  management  of  the  trust 
Danforth  v.  Pratt,  42  Me.  50.  estate.    Feam  v.  Mayers,  58  Miss.  458. 

The  lien  extends  not  only  to  the  com-  An  agent  employed  to  collect  a  claim 

pensation  for  the  agent*s  own  services,  against  the  U.  S.  for  a  certain  per  cent, 

but  also  to  payments  made  by  him  for  of  the   amount  realized,  whether  in 

the  services  of  others  upon  the  goods,  bonds,  drafts,  or  cash,  has  a  lien  upon 

U.  S.  Expr.  Co.  V.  Haines,  67  111.  188,  the  fond  for  his  compensation.    Dowell 

charges  advanced  to  another  company,  v.  Cardwell,  4  Sawyer,  217. 
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Bpect  of  their  charges.  All  such  specific  liens  being  con- 
[364r*]  sistent  with  the  principles  of  natural  *eqnit7,  are  favonred 

by  the  law,  which  is  construed  liberally  in  such  cases."    It 

is  said  in  the  same  judgment,  that  whoever  relies  upon  a  general 

lien  not  recognized  judicially  is  held  to  strict  proof  of  such  lien. 

First,  then,  as  to  the  necessity  of  possession.^    In  Wilson  v. 

Balfour  (^),  decided  in  1811,  certain  bankers  fraudulently  sold 

out  stock  belonging  to  a  customer  which  stood  in  their  names,  and 
applied  the  proceeds  to  their  own  use.  While  they  remained  sol- 
vent they  wrapped  up  certain  bonds  belonging  to  them  in  an 
envelope  inscribed  with  the  customer's  name,  and  inclosing  a 
memorandum,  stating  that  they  had  deposited  the  bonds  with  him 
as  a  collateral  security  for  his  stock,  which  they  promised  to  re- 
place; this  parcel  they  in  fact  deposited  among  the  securities 
belonging  to  other  persons  who  dealt  with  them,  but  gave  no  in- 
formation of  any  of  their  circumstances  to  the  customer  till  the 
eve  of  their  bankruptcy,  when  they  sent  him  the  parcel  with  the 
bonds,  saying  they  must  stop  payment  n^xt  morning.  It  was 
ruled  that  the  customer  could  not  retain  the  bonds  against  the 
assignees  of  the  bankers.  ^^A  lien,"  said  Lord  Ellenborough, 
*^  means  a  right  to  hold.  But  the  defendant  never  held  these 
bonds;  he  had  no  possession  of  them  till  the  very  eve  of  bank- 
ruptcy, when  the  bankrupt  could  not  give  a  preference  to  one 
creditor  over  the  other." 
Secondly,  the  possession  must  be  continuous.'     Hence,  where 

*  As  to  the  neoeasiiy  of  possession,  see  is  gone,  unless  it  is  consistent  with  the 

Neran  v.  Roup,  8  Io?ra,  207;  Collins  v.  contract,  the  conrae  of  bosiness,  or  the 

Buck,  63  Me.  459;  Allen  v.  Shortridge,  intention  of  the  partiee,  that  it  should 

1  Duv.  84;  Robinson  v.  Larrabee,  63  continue.     Rolnnson  v.  Larrabee,  63 

Me.  116;  Rice  v.  Austin,  17  Mass.  197;  Me.  116;  Spaolding  v.  Adams,  32  Me. 

Winter  V.  Doit,  7  N.  Y.  288;  Tucker  y.  212.    And  his  lien  wiU  not  be  reinstated 

Taylor,  58  Ind.  93;  Heard  v.  Brewer,  4  by  his  again  coming  into  posaessioQ  dt 

Daly,  136;  Sawyer  v.  Lorillard,  48  Ala.  the  goods,  without  the  consent  or  agiee- 

832;  Elliott  ▼.  Bradley,  23  Y t  217.  ment  of  tilie  bailor.    Neran  ▼.  Roup,  8 

As  to  when  a  constructiye  poesession  Iowa,  207;  3  Pars,  on  Cont  *23d.    See 

is  sufficient  see  Heard  ▼.  Brewer,  supra;  Spring  v.  S.  C.  Ins.  Co.,  8  Wheat.  268. 

Elliott  y.  Bradley,  supra.  An  agent  has  an  in4>lied  or  equitable 

(g)  2  Camp.  579.  lien,  anfordble  within  proper  tune,  in 

*Walcott  y.  Keith,  22  N.  H.  196;  equity,  for  adyanoes,   expenses,  oom- 

Collins  y.  Buck,  63  Me.  459.  missions,  etc,  made  in  the  purchase  of 

If  the  bailee  parts  with  lus  possession  lands  for  his  principal,  and  this  lien  is 

before  payment  of  his  charges,  his  lien  incident  to  the  debt,  and  continaes  in 
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a  person  who  had  a  lien  on  goods  in  his  possession  afterwards  de- 
livered them  to  a  ship  carrier,  to  be  conveyed  on  account  and  at 
the  risk  of  his  principal,  though  unknown  to  the  carrier,  he  can- 
not recover  his  lien  by  stopping  the  goods,  and  procuring  them 
to  be  re -delivered  to  him  by  virtue  of  a  bill  of  lading,  signed  by 
the  carrier  in  the  course  of  the  voyage  (/•)•  "  The  right  of  lien," 
said  Lord  Kenyon  in  that  case,  ^  has  never  been  carried  further 
than  while  the  goods  continue  in  the  possession  of  the  party 
claiming  it"  It  was  argued  in  Kinloch  v.  Ci*aig  («),  that  the 
right  of  lien  extended  beyond  the  time  of  actual  possession;  but 
the  contrary  was  ruled  by  the  Court  of  King's  Bench,  and  after- 
wards in  the  House  of  Lords,  although  the  factor  had  then  ac- 
cepted bills  on  the  faith  of  general  consignments,  and  had  paid 
part  of  the  freight  after  the  goods  arrived. 

Thirdly,  possession  must  be  acquired  in  good  faith,  and 
in  the  *ordinary  course  of  business.  Hence,  if  an  indi-  [365*] 
vidual  obtains  possession  of  a  thing  by  misrepresentation, 
he  cannot  retain  it  as  having  a  lien  upon  it,  although  he  might 
have  done  so  had  he  come  by  it  fairly.^  Thus,  where  A.,  who  had 
accepted  an  accommodation  bill  for  602.  for  B.,  his  former  prin- 
cipal, obtained  a  cheque  from  C,  the  newly  appointed  agent  of 
B.,  for  the  amount,  upon  the  representation  that  there  was  a 
balance  for  602.  due  to  him  from  B.,  Lord  EUenborough  ruled  that, 
in  an  action  brought  by  C.  to  recover  the  amount,  B.  could  not 
retain  the  money  (^).  So  where  a  shipowner's  factor  obtained 
the  certificate  of  the  ship's  registry  from  the  master,  upon  the 
representation  that  he  required  it  to  enable  him  to  pay  the  ton- 
nage duties  at  the  custom  house,  it  was  held  that  he  could  not 
retain  it  against  the  assignees  of  the  shipowner  for  his  general 
balance  {u). 

Fourthly,  if  the  possession  is  acquired  through  the  owner's 
agent,  no  lien  can  be  claimed  unless  the  agent  acted  with  bis 
principal's  authority,  or  within  the  scope  of  his  apparent  authority.^ 

the  ag^t  80  long  as  he  has  posseedon  (a)  8  T.  R.  119,  783. 

of  the  lands  or  title  papers,  but  if  he  '3  Pars,  on  Cont  *  242. 

pacts  witiii  possession,  or  the  debt  be  (t)  Madden  v.  Eempster,  1  Camp.  12. 

paid  or  baxred  by  the  statute  of  limita-  (u)  Bum  v.  Brown,  2  Stark.  N.  P.  C. 

tkms,  the  lien  is  gone.   Byers  v.  Danley,  272. 

27  Aik.  77.  'In  Yorke  v.  Grenaugh,  2  Ld.  Raym. 

(r)  Sweet  t.  F^m,  I  East,  4.  867,  it  was  held  that  an  innkeeper  may 
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Liens,  it  has  been  said,  may  be  derived  throngh  the  acts  of  ser- 
vants or  agents,  acting  within  the  scope  of  their  eraplojinent  If 
a  servant  delivers  cloth  to  a  tailor  to  make  his  master's  liveries, 
the  tailor  will  have  a  lien  on  the  cloth  for  the  value  of  his  work; 
bat  though  the  servant  pajs  the  tailor  his  charge,  that  will  not 
give  him  a  lien  on  the  liveries  (v).  A  case,  put  by  Gibbs,  J.,  in 
Mollis  V.  Claridge  (x),  illustrates  the  principle  fairly.  Suppose 
one  having  a  diamond  offers  it  to  another  for  sale  for  1002.,  and 
gives  it  him  to  examine,  and  he  takes  it  to  a  jeweller,  who  weighs 
and  values  it;  he  refuses  to  purchase,  and,  being  asked  for  it 
again,  he  says  the  jeweller  must  be  first  paid  for  the  valuation; 
as  between  the  jeweller  and  the  purchaser,  the  jeweller  has  a  lien; 
but  as  against  the  lender,  he  has  no  right  to  retain  the  jewel 
The  principle  deduced  in  the  marginal  note  from  this  case  is,  that 
the  lien  which  an  attorney  has  on  the  papers  in  his  hands  is  only 
commensurate  with  the  right  which  the  party  delivering  the 
papers  to  him  has  therein.  This  is  not  strictly  accurate,  since  it 
leaves  out  of  sight  the  effect  of  an  agent's  act  within  the  scope  of 
his  apparent  authority. 
;     Lastly,  where  a  person  claims  a  lien  upon  a  specific  chattel,  the 

chattel  must  have  come  to  him  in  the  course  of  the  em- 
[366*]  ployment  *in  respect  of  which  he  claims  the  lien.^    Hence 

a  factor  can  only  claim  a  lien  for  his  general  balance  upon 

detain  for  his  keep,  against  the  right  The  rule  in  this  coontzy,  howerer, 
owner  of  a  horse  left  with  him  to  be  seems  to  be  settled,  that  no  lien  ensts 
kept,  though  the  persons  who  left  him  in  favor  of  the  earner  in  sncfa  case 
hft^  no  rig^t  with  him;  and  sach  ap-  against  the  real  owner,  notwithstanding 
peaxs  to  be  the  law.  See  Threlfall  v.  he  has  received  the  goods,  witfaoat 
*  Boswick,  26  L.  T.  (N.  S.)  689;  Snead  v.  fault  on  his  paxt,  from  a  wrongful  pos- 
Watkins,  1  C.  B.  (N.  S.)  267;  Jones  v.  sessor.  See  Robmson  v.  Baker,  5  Cush. 
Morrill,  42  Barb.  623;  Manning  v.  Hoi-  137;  Fitch  v.  Newbury,  1  Doug.  1; 
lenbeck,  27  Wis.  202;  Johnson  v.  Hill,  3  Oilson  v.  Guinn,  107  Mass.  126;  Cbak 
Stark.  172.  ▼.  Lowell,  etc  R.  R.  Co.,  9  Gray,  231; 
The  English  authorities  lay  down  the  Everett  v.  Saltus,  15  Wend.  474; 
rule  that  common  carriers  bdng  obliged  Brower  v.  Peabody,  13  N.  Y.  121 ;  Mar- 
to  lecdve  and  convey  goods  for  hire,  tin  ▼.  Smith,  58  id.  672. 
need  not  inquire  into  the  title  of  the  (v)  See  per  Lord  EUenboioagh,  in 
person  deliveriug  them,  and  may  hold  Hussey  v.  Christie,  9  East,  433. 
them  against  the  real  owner  until  the  (x)  4  Taunt  810. 
freight  is  paid.  Yorke  v.  Grenaugh,  2  '  See  Scott  v.  Jester,  13  Ark.  438; 
Ld.  Raym.  867,  per  Holt,  C.  J.;  Whit-  Thacher  v.  Hannahs,  4  Robert  (N.  Y.J 
aker  on  lien,  92;  Cross,  id.  286.       _  407. 
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goods  which  come  to  his  hands  as  factor  (y).^  So  if  a  solicitor 
claims  a  lien  npon  deeds,  thej  must  have  come  to  his  hands  in 
the  character  of  a  solicitor  (2). 

IHason  V.  Stcmsfield  (a),  decided  in  the  year  1850,  was  an  action 
of  detinue  to  recover  a  policy  of  insurance.  A.  and  Co.,  who 
carried  on  business  at  Hull  as  merchants,  factors,  ship  and  insur- 
ance brokers  and  general  agents,  had  had  various  dealings  as 
factors  with  B.  and  Co.,  of  London.  Whilst  these  dealings  were 
going  on  between  them,  B.  and  Co.  wrote  to  A.  and  Co.,  request- 
ing them  to  get  a  policy  of  insurance  effected  for  them  on  a  ship 
for  a  voyage  named.  A.  and  Co.  procured  the  insurance,  and 
received  the  pi^emiums  from  B.  and  Co.  A.  and  Co.  afterwards 
claimed  a  lien  upon  the  policy  for  the  general  balance  due  to 
them  as  factors.  Tlie  Court  of  Common  Pleas  gave  judgment 
for  the  plaintiffs,  on  the  ground  that  a  man  is  not  entitled  to  a 
lien  simply  because  he  happens  to  fill  a  character  which  gives  him 
such  a  right,  unless  he  has  received  the  goods  or  done  the*act  in 
the  particular  character  to  which  tlie  right  attaches.^ 

The  question  was  much  discussed  in  HoughJton  v.  MattJiews  {b\ 
decided  in  the  year  1803.  This  was  an  action  in  trover  for  a 
quantity  of  indigo,  brought  by  the  assignees  of  a  bankrupt  prin- 
cipal against  his  factor.  The  factor  had  sold  goods  of  B.  in  his 
own  name  to  the  bankrupt.  The  latter,  without  paying  for  these 
goods,  sent  the  indigo  in  question  to  the  factor  for  sale,  and  after- 
wards became  bankrupt  He  had  never  employed  the  factor 
before.  IFpon  his  assignees  making  a  claim  to  the  indigo  which 
still  remained  unsold,  the  factor  set  up  a  lien  for  the  balance  of 
the  price  of  the  former  goods  sold  before  the  relation  of  factor 
and  principal  existed  between  himself  and  the  bankrupt  The 
consignees  tendered  the  charges  with  respect  to  the  indigo.  At 
the  trial,  before  Mr.  Justice  Eooke,  a  verdict  was  found  for  the 
plaintiff,  leave  being  reserved  to  the  defendants  to  move  to  set 
that  verdict  aside  and  enter  a  nonsuit  A  majority  of  the  court, 
Chambre,  Eooke  and  Heath,  JJ.,  upheld  the  verdict.  Lord  Al- 
yanley  dissenting.    The  form  taken  by  the  question  in  this  case 

(y)  Drinkwoter  v.  Goodwin,  Cowp.  535. 

251.  (a)  10  C.  B.  398. 

*  See  Thacher  v.  Hannahs,  sapra.  *  See  1  Pan.  on  Gont  98;  3  id.  258. 

U)  Stevenson  v.  Blakdodc,  M.  &  S.  (&)  3  B.  &  P.  485. 
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was,  whether,  when  an  agent  receives  goods  to  sell  for  A.,  he 
is  entitled  to  retain  them,  though  unsold,  after  a  tender 
[887*]  of  all  *charge3  due  in  respect  to  those  goods,  on  the 
ground  of  a  lien  for  the  price  of  other  goods  sold  by  him 
for  B.  to  A.  under  a  general  authority  from  B.  to  sell,  there  being 
no  general  balance  due  from  A.  to  the  broker,  and  the  broker  not 
having  sold  the  goods  of  B.  under  a  del  credere  commission. 
This  rather  involved  question  was  answered  in  the  negative  by  a 
majority  of  the  judges. 

The  rule  that  the  claim  to  lien  must  be  consistent  with  the 
terms  upon  which  possession  was  obtained  is  well  established.^ 
If  a  debtor  deposits  goods  or  chattels  with  a  creditor  for  a  special 
purpose,  or  apon  an  understanding  inconsistent  with  a  claim  to 
lien,  the  latter,  by  accepting  the  goods  or  chattels  for  that  pur- 
pose, or  upon  that  understanding,  waives  any  right  to  lien  which  he 
might  otherwise  have.  This  is  merely  another  application  of  the 
maxite  "  Expressum  faoU  cesaare  tcLoitum?^  Hence,  if  securities 
are  deposited  in  a  box  with  a  banker  for  safe  keeping  only  (<?),  or 
if  placed  in  his  hands  to  receive  the  interest  on  them  (e2),  no  lien 
can  be  claimed. 

A  claim  to  a  lien  is  not  a  waiver  of  personal  remedies  against 
the  debtor.'  Hence,  where  a  factor  makes  advances  he  has  a  per- 
sonal remedy  against  the  principal,  as  well  as  a  lien  on  the  funds 
in  his  hands;  and  this  is  the  same  whether  the  factor  has  or  has 
not  a  del  credere  commission,  except  that  where  the  &ctor  having 
a  del  credere  commission  has  sold  the  goods,  he  cannot  sue  the 
principal  for  advances  which  are  covered  by  the  price  of  the  goods, 
that  price  being  warranted  to  the  principal  by  the  guarantee  arising 
of  the  commission  {e). 

^  The  Stoddard  Woolen  Manufactory  proceeds  of  the    consigned  propetfy, 

y.  Hontley,  8  N.  H.  441;  Trust  v.  Pers-  when  it  has  come  to  his  hands,  are  the 

son,  1  Hilt.  292.  primary  fond  to  which  the   acceptor 

(c)  Leese  v.  Martin,  L.  R.,  17  Eq.  224.  most  look  lor  reimboraement;  and  it  is 

(d)  Brandao  y.  Bamett,  12  CI.  &  F.  incumbent  upon  him  to  show  that  fond 
787.  to  be  insufficient,  before  he  can  recoyer 

*  In  Gibson  y.  Stanton,  9  N.  Y.  476,  against  the  consignor  personally.    See, 

it  was  held  that  where  a  commission  also,  Peisch  y.  Dickson,  1  Mason,  9; 

merchant  makes  adyanoes   upon  the  Burrill  y.  Fhillipfs  1  Gall.  360;  Paiksr 

faith  of  goods  consigned  to  him  for  y.  Brancker,  22  Pick.  40,  there  dted; 

sale,  by  tiie  paynient  of  a  sight  draft  also.  Hoy  y.  Reade,  1  Sweeny,  626. 
drawn  upon  him  by  the  consignor,  the       (t)  Graham  y.  Ackroyd,  10  Ha.  192. 
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For  a  distinction  between  a  claim  to  a  lien  by  an  agent  and  a 
mortgap^  nnder  the  43rd  section  of  the  Companies  Act,  1862, 
reference  may  be  made  to  In  re  Pavxf%  Patent  Felted  Fahrio 
Co.  (/). 

An  innkeeper  has  a  lien  upon  his  guest's  horses  and  carriages, 
as  well  as  upon  his  guest's  personal  luggage,  for  the  whole  of  his 
bill  for  the  guest's  entertainment,  and  not  merely  for  the  keep  and 
care  of  the  horses  and  carriages;^  but  if  he  sells  the  goods  upon 
which  he  has  a  lien,  the  lien  is  destroyed,  and  he  is  guilty  of  a 
conversion,  for  which  the  owner  of  the  goods  can  maintain  an  ac- 
tion against  him,  and  recover  the  whole  of  the  proceeds  of  the 
sale  as  damages  {g)? 

*Sect.  4. — Liens  of  paHicular  cUiasea  of  agents.  [368*] 

Fii*st,  as  to  the  lien  of  auctioneers: 

An  auctioneer  has  a  special  property  in  the  goods  sold  by  him 
and  a  lien  on  goods  in  his  possession,  or  on  the  proceeds  thereof, 
for  his  commission  and  expenses.  He  may  retain  his  commission 
and  expenses  out  of  any  deposit  or  sale  proceeds  which  have  been 
paid  to  him  on  account  of  his  principal  (A).^ 

If  by  reason  of  a  defect  in  the  title,  the  auctioneer  is  compelled 
to  repay  the  deposit,  his  action  is  against  the  vendor  {%). 

(/)  L.  R.,  1  Ch.  DiY.  631.  be  sold,  who  sold  the  same  and  received 

'See  the  subject  of  the  lien  of  inn-  the  proceeds  thereof,  and  the  assign- 
keepers  considered  in  Story  on  Bail-  ment  was  sabsequenily  decreed  void, 
ments,  §§  476,  476  a;  Edwards  on  Bail-  and  a  receiver  appointed  to  take  charge 
ments,  §  473  et  seq.  of  the  assigned  property:  HM^  that 

ig)  Mullinger  v.  Florence,   W.   N.  the  auctioneer  had  no  lien  upon  the 

1878,  p.  19;  88  L.  T.,  N.  S.  167.  proceeds  of  the  goods,  but  was  bound 

*No  right  of  sale  exists  to  enforce  a  to  pay  over  the  same  to  the  receiver  for 

mere  lien.    Briggs  y.  Boston  &  S.  R.  the  benefit  of  the  creditors  of  the  as- 

E.  Co.,  6  Allen,  246;  Fox  v.  McGregor,  signer,  who  had  filed  creditors'  bills, 

11  Barb.  41;  Hunt  y.  Haakell,  24  Me.  although  the  auctioneer  was  a  creditor 

839;  Grumbacker  v.  Tucker,  9  Ark.  365;  of  the  assignor,  and  the  money  came  to 

Bailey  v.  Shaw,  24  N.  H.  297;  Leck^  his  hands  prior  to  the  filing  of  the  bills 

T.  McDermott,  8  S.  &  B.  500.  by  the  creditors,  to  whose  use   the 

{h)  Drinkwater  v.  Goodwin,  Gowp.  mon^  was  directed  to  be  paid— the 

251 ;  Hammond  v.  Barclay,  2  East,  227;  auctioneer  having  become  a  party  to  the 

Story,  Agency,  s.  27.  assignment,  by  signifymg  his  assent  to 

'But  where  a  voluntary  assignment  the  same  by  a  formal  acceptance.  Hone 

was  executed,  and  a  portion  of  the  as-  v.  Henriquez,  13  Wend.  240. 

signed  properly  was  placed  by  the  as-  (t)  See  Spurrier  y.  Elderton,  5  Esp.  1. 
aignee  in  the  hands  of  an  auctioneer  to 
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Secondly,  as  to  bankers: 

Bankers  have  a  general  lien  npon  all  notes,  bills,  and  other  seco- 
rities  deposited  with  them  by  their  costomers,  for  the  balanoe  dae 
to  them  upon  the  general  account  (k)} 

Thirdly,  as  to  brokers: 

Brokers  do  not,  as  brokers,  possess  a  general  lien.'  Insurance 
brokers  are  an  exception  to  this  rule,  inasmuch  as  a  custom  exists 
to  intrust  them  with  the  possession  of  policies  of  insurance 
effected  by  them  (J)} 

As  to  insurance  brokers  in  the  city  of  London,  see  JS'ewison  v. 
Guthrie  {m). 

In  Jones  v.  Peppercome  (n),  a  number  of  bonds  payable  to 
bearer  had  been  deposited  witli  bankers  for  safe  custody.  The 
bankers  fraudulently  deposited  them  with  their  brokers  for  the 
purpose  of  raising  money  upon  them.  The  brokers  accordingly 
raised  money  upon  them,  and  it  was  held  that  the  bonds  were 
subject  to  the  general  lien  of  the  brokers  for  all  money  advanced 
by  them  to  the  bankers;  and  not  merely  for  the  advances  made 
on  the  security  of  these  particular  bonds. 

Fourthly,  as  to  factors: 

Factors  have  a  general  lien  for  the  balance  of  the  account  {py} 

WPaley  by    Lloyd,   131;     Story,  (n)  28  L.  J.,  Ch.  153. 

Agenpy,  s.  380;  BoUand  v.  Bygrave,  By.  (o)  Kroger  v.  Wflooi,  Amb.  252. 

A  Moo.  271.  ^Wixme  v.  Hammond,  87  HL   99; 

>  Bank  of  the    Metropolis  ▼.  New  Sewall  v.  Nichols,  84  Me.  582;  Myer  v. 

Eng.  Bank,  1  How.  234;  17  Pet.  174.  Jacobs,  1  DaJy,  82;  Knapp  v.  AlTOid, 

But  in  the  case  of  mutaal  dealings  10  Paige,  205;  Biyce  ▼.  Brooks,  26 

between  two  banks,  a  bank  to  which  Wend.  867;  Hoy  y.  Beade,  1  Sweeny, 

paper    ia    transmitted   for    collection  626;   Schiffer  y.  Feagin,  51  Ala.  385. 

can  not  retain  the  proceeds  to  answer  a  See,  also.  Bums  y.  Ej^e,  56  Qa.  24; 

balance  against  the  bank  sending  the  Tison  y.  Howard,  57  id.  410. 

paper,  where  the  paper  belongs  to  third  He  cannot  assert  this  lien  in  opposi- 

parties  and  is  known  to  be  sent  for  col-  tion  to  the  terms  of  a  special  oontract 

lection  merely.     Sweeny  y.  Easter,  1  under  which  he  leoeiyed  the  goods. 

Wall.  166.  Schiffer  y.  Feagin,  sapra. 

*  Barry  y.  Berringer,  46  Md.  59.  A  consignee,  who  has  made  adyances 

(I)  See  Phillips  on  Insurance,  yol.  2,  p.  npon  goods  consigned  to  him,  and  ef- 

575;  Snook  y.  D  ayidson,  2  Camp.  218.  fected  insurance  for  the  benefit  of  the 

'See  Cranston  y.  Phila.  Ins.  Co.,  5  consignor,  has  upon  the  desiructioQ  of 

Binn.  538;  Spring  y.  S.  C.  Ins.  Co.,  8  the  goods  by  fire  without  his  fault,  the 

Wheat  268;   Moody   y.  Webster,   3  same  lien  upon  the  insurance  money 

Pick.  424.  that  he  had  upon  the  gopds  themaelyes. 

(m)  3  Scott,  298.  Johnson  y.  Campbell,  120  Mass.  449. 
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Fifthly,  as  to  common  carriers: 

A  common  carrier  has  a  particular  or  specific  lien  at  common 
law  which  empowers  him  to  retain  goods  carried  by  him  until 
the  price  of  the  carriage  of  those  particular  goods  has  been 
paid  {py 

*A  claim  to  a  general  lien  can  be  supported  only  by  proof  [369*] 
of  general  usage,  special  agreement,  or  mode  of  dealing 
supporting  such  claim  (jf).^ 

Where  goods  are  consigned  to  an  individual,  or  to  his  order,  the 
carrier  has  a  right  to  consider  him  as  tlie  owner  of  the  goods  for 
the  purpose  of  delivery,  but  not  for  the  collateral  purpose  of  cre« 
ating  a  lien  on  the  goods  as  against  the  owner  in  respect  of  a  gen- 
eral balance  due  from  the  consignea^  Hence,  where  a  carrier  had 
given  notice  that  all  goods  would  be  subject  to  a  lien,  not  only  for 
the  freight  of  the  particular  goods,  but  also  for  any  general  bal- 
ance due  from  their  respective  owners,  and  goods  were  sent  to  the 
order  of  J.  S.,  a  factor,  the  court  held  that  the  carrier  had  not,  as 
against  the  real  owner,  any  lien  for  the  balance  due  from  J.  S.  (r). 

Questions  may  arise  between  consignors  and  carriers  wherein 
the  latter,  upon  the  exercise  of  the  right  of  stoppage  m  transitu^ 
claim  to  retain  the  goods  until  a  debt  due  to  them  from  the  con- 
signee has  been  discharged. 

It  was  for  some  time  doubted  whether  the  exercise  of  the  right 
of  stoppage  in  transitu^  which  appears  to  have  been  first  recog- 
nized in  the  year  1690  («),  could  affect  the  rights  of  third  parties. 

Facton  acquire  no  lien  for  tfaeir  gen-  himself  for  his  engagements  on  aooonnt 

era!  balance  before  the  properly  is  act-  of  the  portion  not  received.    Stevens  v. 

nally  received  by  them,  unless  in  pur-  Bobbins,  12  Mass.  179. 
soanoe  of  an  express  agreement  or  one       ( p)  Butler  v.  Wooloott»  2  N.  B.  64. 
implied  from  their  dealings  with  their       '  See  this  sulrject  considered  at  length 

principal.    The  existence  of  such  an  in  Angell  on  Carriers,  §  S57  et  seq. 
agreement  is  a  question  of  fact.    Win-       {q)  Boshforth  v.  Hadfield,  6  East, 

ter  V.  Coit,  7  N.  Y.  288.  519;  S.  C,  7  id.  224;  Wright  v.  Snell, 

Where  one  has  contracted  for  the  5  B.  &  Aid.  850. 
parchaaeof  merchandise,  as  the  agent       'See  this  sulgect  folly  considered  in 

of  another,  a  part  only  of  which  has  AngeU  on  Carriers,  §  357  et  seq. 
been  delivered  to  the  agent;  and  the       *  See  8  Pars,  on  Cont  252;  ante,  p. 

agent  has  received  from  his  principal  865,  note, 
more  money  than  the  cost  of  that  part,       (r)  Wright  v.  Snell,  supra, 
including  all  charges;  he  still  has  a        {s)  Wiseman  v.  Yanderput,  2  Yem. 

right  to  hold  that  part  to  indemnify  203. 
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The  point  was  definitely  raised  in  Oj>pen7ieim  v.  Rtusell  {t\  which 
which  was  decided  in  the  year  1802.  In  that  case  the  Court  of 
Common  Pleas  decided  tliat  a  usage  for  carriers  to  retain  goods 
for  a  general  balance  of  account  between  them  and  the  consignees 
cannot  affect  the  right  of  the  consignors  to  stop  the  goods  in 
transitu.  Mr.  Justice  Heath  based  his  opinion  upon  the  follow- 
ing grounds:  First,  the  right  of  stoppings  transitu  is  a  common 
law  right;  secondly,  it  is  a  right  arising  out  of  the  ancient  power 
and  dominion  of  the  consignor  over  his  property,  and  reserved  to 
him  upon  his  delivery  of  the  goods  to  the  carrier;  and,  thirdly, 
there  is  privity  of  contract  between  the  consignor  and  the  carrier. 
His  lordship  was  clear  that  this  power,  reserved  out  of  the  domin- 
ion the  consignor  had  over  his  property,  is  paramount  to  any  sort 
of  agreement  as  between  the  carrier  and  consignee.  The  court 
agreed  unanimously  in  deciding  that  a  carrier  has  no  absolute  right 
in  the  property  intrusted  to  him,  and  that  while  the  goods  are  in 
transitu  his  lien  cannot,  as  against  the  consignor,  extend 
[370*]  *any  further  than  to  entitle  him  to  be  paid  for  his  carriage 
of  the  particular  goods. 

Similarly  questions  may  arise  between  the  consignee  and  the 
carrier;  but  it  has  been  decided  that  a  carrier  who,  by  the  usage 
of  a  particular  trade,  is  to  be  paid  for  the  carriage  of  goods  by  the 
consignor,  has  no  right  to  retain  them  against  the  consignee  for  a 
general  balance  due  to  him  for  the  carriage  of  other  goods  of  the 
same  sort  sent  by  the  consignor  (t^).^ 

Sixthly,  as  to  the  master  of  a  ship: 

The  master  of  a  ship  has  a  maritime  lien  both  for  his  wages  and 
disbursements,  and  his  claim  is  to  be  preferred  to  the  claim  of  a 
mortgagee  (x). 

Formerly  the  master  had  no  lien  upon  the  ship  for  his  wages  (y).' 

(0  8  Bos.  &  P.  42.  Nor  had  he  any  lien  on  the  freigfatfor 

(u)  Bailer  v.  Wooloott,  2  N.  P.  64.  his  disbunemenis  or  charges.  See  Smith 

'  See  Richaidaon  v.  Goss,  3  B.  &  P.  v.  Plummer,  1  B.  &  Aid.  575;  Gibeon 

119;  8  Pan.  on  Coni.  241.  v.  Ingo,  6  Hare,  112;  Bristow  ▼.  Whit- 
Co;)  The  Maiy  Ann,  L.  B.,  1  A.  &  C.  more,  4  DeG.  &  J.  825;  Atkinson  ▼. 

8;  24  Vict,  c  10,  s.  10.  Cotesworth,  8  B.  &  C.  647. 

(y)  Smith  y.  Hammer,  1 B.  &  Ad.  575.  In  the  U.  S.  he  is  said  to  haye  a  lien 

'  See  Hossie  v.  Chnstie,  9  East,  426;  for  his  charges  and  disboraementBon  the 

Wflkins  ▼.  Carmichael,  1  Doug.  101;  freight    Lane  v.  Penniman,  4  Mass. 

The  Johannes  Chiistoph,  83  Eng.  L,  &  91;  Lewis  v.  Hancock,  11  id.  72;  Bich- 

Eq.  600.  ardson  v.  Whiting,  18  Pick.  530;  The 
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Bj  the  16th  section  of  the  7  &  8  Yict  c  112,  he  first  acquired  the 
same  rights  of  lien  for  the  recovery  of  his  wages  as  a  seaman,  bat 
only  in  the  case  of  a  bankruptcy  of  the  owner;  but  this  restric- 
tion was  taken  off  by  the  191st  section  of  the  Merchant  Shipping 
Act,  1854,  which  enacts,  that  ^^  every  master  of  a  ship  shall,  so  far 
as  the  cade  permits,  have  the  same  rights,  liens  and  remedies  for 
the  recovery  of  his  wages,  which  by  this  act,  or  by  any  law  or  cus- 
tom, any  seaman,  not  being  a  master,,  has  for  the  recovery  of  his 
wages."  The  seaman,  however,  could  not  recover  wages  in  the 
Admiralty  Court,  if  there  was  a  special  contract  respecting  the 
same;  and  as  the  master^s  wages  are  almost  invariably  determined 
by  special  contract,  his  position  was  not  greatly  improved  by  the 
Merchant  Shipping  Act.  This  diflSculty  was  put  an  end  to  by  the 
10th  section  of  the  Admiralty  Court  Act,  1862  (24  Vict  c.  1),  which 
enacts,  that  ^  The  High  Court  of  Admiralty  shall  have  jurisdic- 
tion over  any  claims  by  a  seaman  of  any  ship,  for  wages  earned  by 
him  on  board  the  ship,  whether  the  same  be  due  under  a  special 
contract  or  otherwise,  and  also  over  any  lien  by  the  master  of  any 
ship  for  wages  earned  by  him  on  board  the  ship."  The  claim  of 
a  seaman  for  his  wages  overrides  that  of  a  mortgagee;  hence  the 
claim  of  the  master  in  respect  of  his  wages  is  also  preferred  to  that 
of  a  mortgagee  {z\ 

The  master's  maritime  lien  on  the  freight  for  his  wages  and  dis- 
bursements, in  priority  to  the  claims  of  the  mortgagees,  is 
♦not  affected  by  the  fact  of  his  being  also  part-owner  of  the  [371*] 
vessel  {a). 

A  maritime  lien  does  not  include  or  require  possession.  The 
word  is  used  in  maritime  law,  not  in  the  strict  legal  sense  in  which 
we  understand  it  in  courts  of  common  law,  in  which  case  there 
can  be  no  lien  where  there  is  no  possession  actual  or  constructive, 
but  to  express,  as  if  by  analogy,  the  nature  of  claims  which  neither 
presuppose  nor  originate  in  possession.  This,  it  has  been  said,  was 
well  understood  in  the  civil  law,  by  which  there  might  be  a 
pledge  with  possession,  and  a  hypothec  without  possession,  and 

Ship  Packet,  3  Mawn,  255;  but  noneon  Mason,  91;  Hopkins  v.  Foisyth,  UPenn. 

tiie  ship.  The  Ship  Grand  Turk.  1  Paine,  St.  34. 

C.C.73;Re?en8 V.Lewis, 2 id. 202;  The  (z)  Per  Dr.  Lushington,  The  Maiy 

Larch,  2  Curtis,  C.  C.  427;    Ex  parte  Ann,  ubi  sup. 

Clark,  Sprague,  69;  Willard  v.  Doir,  3  (a)  The  Feronia,  L.  R.,  2  A.  &  E.  65. 
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by  which  in  either  case  the  right  travelled  with  the  thing  into 
whosesoever  possession  it  came.  Having  its  origin  in  this  mle  of 
law,  a  maritime  lien  is  defined  bj  Lord  Tenterden  to  mean  a  claim 
or  privilege  npon  a  thing  to  be  carried  into  effect  by  legal  pro- 
cess. That  process  is  explained  by  Mr.  Justice  Story  (ft)  to  be  a 
proceeding  in  rem.  ^^  A  maritime  lien,"  in  the  language  of  the 
judicial  committee  of  the  Privy  Council  in  Harmer  v.  Bell  ((?), 
^^  is  the  foundation  of  the  proceeding  in  rern^  a  process  to  make 
perfect  a  right  inchoate  from  the  moment  the  lien  attaches;  and 
whilst  it  must  be  admitted  that  where  such  a  lien  exists,  a  pro- 
ceeding in  rem  may  be  had,  it  will  be  found  to  be  equally  true 
that  in  all  cases  where  a  proceeding  in  rem  is  the  proper  course, 
there  a  maritime  lien  exists,  which  gives  a  privilege  or  claim  upon 
the  thing  to  be  carried  into  effect  by  legal  process.  This  claim  or 
privilege  travels  with  the  thing,  into  whosesoever  possession  it  may 
come.  It  is  inchoate  from  the  moment  the  claim  or  privilege  at- 
taches, and,  when  carried  into  effect  by  legal  process,  by  proceed- 
ing in  rem,  relates  back  to  the  period  when  it  first  attached." 

Maritime  liens  are  to  be  distinguished  from  claims  the  payment 
of  which  the  court  has  power  to  enforce  from  the  ship  and  freight 
The  former  spring  into  existence  the  moment  the  circumstances 
give  birth  to  them,  such  as  damage,  salvage  and  wages.  But  it 
does  not  follow  that  because  a  claim  may,  by  act  of  parliament, 
be  enforcible  against  the  respondent,  that  it  is  therefore  created 
a  maritime  lien  {d). 

A  question  of  some  novelty  was  raised  in  Kingston  v.  Wendt  («), 
which  was  decided  in  1876,  viz.,  whether  a  ship  captain 
[372*]  and  his  *agent,  who  made  an  extraordinary  expenditure 
for  the  purpose  of  saving  a  cargo,  and  which  did  save  the 
cargo,  had  a  right  to  detain  the  whole  of  the  cargo,  if  it  belonged 
to  one  owner,  till  the  whole  was  paid  or  secured;  or,  if  the  cargo 
belonged  to  several  owners,  to  detain  each  part  of  the  goods  so 
saved  till  the  contribution  in  respect  of  that  part  was  paid  or 
secured.  Tlie  court  answered  this  question  in  the  afiirmative,  al- 
though the  charges  were  incurred  without  express  authority  from 
the  owner. 

Seventhly,  as  to  solicitors.    Einds  of  lien: 

(&)  1  Sumner,  78.  ((^The  Maiy  Ann,  L.  B.,  1  A.  &  £.  11. 

(c)  7  Moo.  P.  C.  284.  (e)  1  Q.  B.  Div.  367. 
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A  solicitor  has  two  kinds  of  lien: 

(1)  A  retaining  lien,  which  is  a  right  Jto  retain  possession  of 

another's  property  until  a  debt  to  the  solicitor  has 
been  satisfied* 

(2)  A  charging  lien,  which  is  a  right  to  charge  property  in 

the  possession  of  another. 

Liens  are  also  divided  into  particular  and  general. 

A  particular  lien  exists  when  the  claim  arises  in  respect  of  the 
very  property  retained. 

A  general  lien  exists  where  the  debt  results  from  a  general  bal- 
ance of  account 

The  retaining  lien  is  both  particular  and  general;  whilst  the 
charging  lien  is  only  particular  (/). 

A  retaining  lien  is  defeasible;  a  charging  lien  is  absolute  (g). 

To  what  the  right  attaches: 

The  retaining  lien  of  a  solicitor  attaches  to  all  deeds,  papers, 
money,  and  chattels  in  his  possession,  belonging  to  his  client,  and 
which  have  come  to  his  hands  in  the  course  of,  and  with  refer- 
ence to,  bis  professional  employment,  unless  there  has  been  some 
agreement  to  the  contrary,  or  unless  the  right  is  inconsistent 
with  the  solicitor's  employment  {h)}  Thus  the  right  has  been 
held  to  attach  to  account  books,  ledgers,  joumids  and  cash 
book  (t);  letters  patent  (2);  papers  relating  to  a  manor  (m);  ar- 
ticles delivered  to  the  solicitor  for  the  purpose  of  being  exhibited 
to  witnesses  on  the  trial  of  an  action  (n);  bills  of  exchange  (0); 
an  award  (p);  money  received  by  way  of  compromise  (g). 

♦«If  the  money,'*  said  Lord  Mansfield,  in  Welsh  v.  [873*] 

(/)  Stokes   cm  liens,  p.   1;   Lash,  Dabois*  Appeal,  88  id.  231;  Nichols  v. 

Pmctioe,  vol.  i,  323;  Chit^,  Pract.  vol.  Root,  S.  Ct.  of  111.,  Jon.  25,  1879, 

i,  138.  11  Chicago  Leg.  News,  170. 

{ff)  Ibid.  This  sulject  will  be  foand  more  fally 

(h)  Chitfcy,  Piacfc.  vol.  i,  133;  Lash,  considered  in  Weeks  on  Attys.  §  372  et 

.vol.  i,  823.  seq. 

>See  Howard  v.  Osceola,  22  Wis.  (♦)  Jabet,  Ex  parte,  6  Jar.,  N.  S.  387. 

453;  Dennett  v.  Cutts,  11  N.  H.  163;  (Q  £z  parte  Solomon,  1  Glyn  &  J.  25. 

White  V.  Harlow,  5  Gray,  463 ;  Stewart  (m)  Reg.  v. Williams,  2  H.  &  W.  277. 

V.  Flowers,  44  Miss.  513;  In  re  Paschal,  (n)  Friswell  v.  King,  15  Sim.  191. 

10  Wall.  483.  (0)  Gibson  v.  May,  4  D.  M.  &  G.  512. 

See,  however,    contra,    Walton   v.  (p)  Jones  v.Tnmball,  5  Dow.  591. 

Dickerson,  7  Penn.  St.  376.    See,  also,  (q)  Davies  v.  Lawndes,  3  C.  &  B.  823. 
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Hole  (?*),  '^  come  to  his  hands,  he  may  retain  to  the  amount  of  his 
bill.    He  may  stop  it  vi  transitu  if  he  can  lay  hold  of  it." 

The  papers,  etc,  must  be  received  by  the  solicitor  in  his  pro- 
fessional character. 

Hence  there  was  no  lien  recognized  in  the  following  cases: 
where  the  deeds  came  to  him  as  mortgagee  (0);  where  the  work 
was  done  in  character  of  town  clerk  {t)\  when  a  deed  was  delivered 
to  the  solicitor  for  the  purpose  of  being  shown  to  another  by  way 
of  satisfaction  {u) ;  where  A.  gave  deeds  to  B.  for  the  purpose  of  sat- 
isfying himself  of  their  sufficiency  to  secure  an  annuity,  and  B. 
gave  them  to  C.  for  the  purpose  of  investigating  the  title,  and  the 
treaty  for  the  annuity  went  off,  not  from  any  objection  to  the 
title — the  court  refused  to  allow  C.  to  retain  them  until  the  cost 
of  investigating  the  title  was  defrayed  (tr);  where  a  solicitor  in  a 
cause  in  chancery  had  without  the  authority  of  that  court  received 
rents  (y). 

The  lien  must  not  be  inconsistent  with  the  solicitor's  employ- 
ment. Hence  the  lien  does  not  attach  to  an  original  will  given  to 
him  to  be  proved  (2)\  or  to  money  placed  in  the  hands  of  the  solic- 
itor for  a  specific  purpose  (a). 

As  to  a  charging  lien,  it  is  provided  that:  In  every  case  in  which 
an  attorney  or  solicitor  shall  be  employed  to  prosecute  or  defend 
any  suit,  matter,  or  proceeding  in  any  court  of  justice,  it  shall  be 
lawful  for  the  court  or  judge  before  whom  any  such  proceeding 
has  been  heard  or  shall  be  depending,  to  declare  such  attorney  or 
solicitor  entitled  to  a  charge  upon  the  property  recovered  or  pre- 
served, and  he  shall  thereupon  have  a  claim  upon  and  a  right  to 
payment  out  of  the  property  of  whatsoever  natnre,  tenure,  or  kind 
it  may  be,  for  the  taxed  costs,  charges  and  expenses  of,  or  in  refer- 
ence to,  such  suit,  matter,  or  proceeding  {b)} 

(r)  Doug.  238.  (6)  23  &  24  VicL  c  127,  a.  28. 

(«)  Pelly  ▼.  Wathen,  18  L.  J.,  Ch.  281.  >  In  some  of  the  United  States  this 

(0  Rex  V.  Sankey,  5  A.  &  E.  423.  salgecfc  is  regulated  by  statute.     See 

(u)  Balch  V.  Symes,  1  T.  &.  R.  87.  Baker  ▼.  Cook,  11  Mass.  236;  SimmODS 

(a?)  HoUis  v.  Claridge.  4  Taunt.  807;  v.  Almy,  108  id.  33. 

see  Ridgway  v.  Lee,  25  L.  J.,  Gh.  584.  In  the  United  States  Supreme  Couit* 

(y)  Wickens  y.  Townshend,  1  R.  &  and  in  some  of  the  state  courts,  the  lien 

JAj.  361.  for  fees,  costs  and  disbursements  is  lec- 

(z)  Georges  ▼.  Greorges,  18  Ves.  294.  ognized.    Wylie  v.  Coxe,  15  How.  415; 

(a)  Re  Callen,  27  Beav.  51.       . ,  .  Newbert  t.  Cunningham,  50  Me.  231; 


CSAP.  v.]  BlOnXS  07  AGENT  AGAINST  HIS  FBINCIFAL.  499 

I 

The  court  or  judge  maj  also  make  such  order  for  taxation  and 
for  payment  of  such  costs  as  shall  appear  just  and  proper,  but  no 
order  shall  be  made  where  the  right  to  recover  payment  is  barred 
bj  the  Statute  of  Limitations. 

*An  order  declaring  a  solicitor  entitled  to  a  charge  under  [374^] 
this  section  must  be  made  in  the  branch  of  the  court  to 
which  the  suit  was  attached  (e). 

All  conveyances  and  acts  done  to  defeat  this  right  are,  unless 
made  to  a  bond  fide  purchaser  for  value  without  notice,  abso- 
lutely void  and  of  no  effect  as  against  the  right  of  the  solicitor  (^). 

The  charge  for  costs  extends  to  the  property  of  the  client  only, 
and  not  to  diat  of  other  persons. 

An  estate  was  settled  on  A.  for  life,  with  remainder  to  his  chil- 
dren as  he  should  appoint,  and  in  default  of  appointment  to  the 
use  of  his  children  as  tenants  in  common  in  tail,  with  cross  re- 
mainder and  in  tail  between  them.  In  a  suit  to  which  B.  was  a 
defendant,  an  appointment  by  A.  was  set  aside,  and  the  property 
was  left  to  devolve  according  to  the  limitations  of  settlement,  and 
B.  thereby  became  entitled  to  an  estate  tail  in  certain  undivided 
shares  of  the  property.  B.  died  a  bachelor  and  without  having 
executed  a  disentailing  deed.  B.'s  solicitor  was  not  allowed  to 
charge  B.'s  shares  of  the  settled  property  with  costs,  under  the 
above  section  (/*). 

Charging  liens  have  been  allowed  in  the  following  cases: 

Stratton  v.  Hnasey,  62  id.  286;  Cooley  Wells  v.  Hatch,  43  id.  246;  Cozzens  v. 
▼.  Patterson,  52  id.  472;  Sexton  v.  Pike.  Whitney,  3  R.  I.  79;  McDonald  v.  Na- 
13  Aik.  193;  Andrews  v.  Morse,  12  pier,  14  Ga.  89;  Elwood  v.  Wilson,  21 
Conn.  444;  Bexgamin  v.  Bexgamin,  17  Iowa,  523;  Mansfield  v.  Dorland,  2  Cal. 
id.  110;  Walker  V.  Sargeant,  14  Vt.  247;  507;  Dodd  v.  Brott,  1  Minn.  270. 
Hatchinson  v.  Howard,  15  id.  544;  In  others  the  lien  is  denied,  althoagh 
Hutchinson  ▼.  Pettes,  18  id.  616;  Mar-  the  attorney  has  a  right  to  deduct  his 
tin  V.  Hawks,  15  Johns.  405;  Power  v.  compensation  from  money  in  his  hands. 
Kent,  1  Cow.  172;  Kooney  v.  Second  Dubois'  Appeal,  38  Penn.  St  231 ;  La 
Avenue  R.  R.  Co.,  18  N.  Y.  368;  Bowl-  Framboise  v.  Grow,  56  HI.  197;  Forsythe 
ing  Green  Bank  v.  Todd,  52  id.  489;  y.  Beveridge,  52  id.  268 ;  Hill  v.  Brink- 
Carter  V.  Davis,  8  Iila.  183;  Waters  v.  ley,  10  Ind.  102;  Frissell  v.  Haile,  18 
Grace,  23  Ark.  118.  Mo.  18;  Humphrey  v.  Browning,  46  lU. 
In  some  states  the  lien  is  limited  to  476;  Nichols  v.  Root,  S.  Ct.  Bl.,  Jan. 
statutory  costs  and  disbursements.  S^  25, 1879,  11  Chicago  Legal  News,  170. 
Wright  V.  Cobleigh,  21  N.  H.  339;  \t\  Heinrich  v.  Sutton,  L.  R.,  6  Ch. 
Young  V.  Dearborn,  27  id.  324;  Currier  865. 
<v.  Boston  &  M.  R.  R.  Co.,  37  id.  223;       (/)  Bexrie  v.  Howitt,  L.  R.,  9  Eq.  1 
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1.  A.,  the  defendant,  having  recovered  a  snm  of  monej  in  ao 

action  brought  by  him  against  D.,  C,  his  attorney  in  that 
action,  had  taken  out  a  summons  for  an  order  charging 
his  costs  in  an  action  upon  the  sum  recovered.  B.  after- 
wards, having  recovered  judgment  in  his  action  against 
A.,  obtained  an  ex  parte  garnishee  order  attaching  the  smn 
recovered  by  A.  against  D.  in  execution.  C.'s  claim  was 
held  to  be  good  as  against  B.  (g). 

2.  In  a  suit  by  a  cestui  que  trust  against  a  lien  of  landed  estate 

a  receiver  was  ordered  to  be  appointed.  During  the  pro- 
gress of  the  cause  the  plaintiff,  widioat  the  knowledge  of 
her  solicitor,  agreed  with  the  defendant  to  compromise  the 
suit.  Upon  hearing  of  this,  the  plaintiffs  solicitor  applied 
for  the  terms  of  the  compromise;  they  were  refused 
him.  The  conrt  held,  upon  his  petition,  that  he  was  en- 
titled to  a  first  charge  for  the  amount  of  his  taxed 
^costs,  as  between  solicitor  and  client,  upon  the  [375*] 
property  of  the  plaintiff  (A). 
8.  The  costs  of  a  married  woman,  incurred  by  her  in  the  defence 
to  a  suit  by  her  husband  to  set  aside  a  first  nuptial  settle- 
ment whereby  funds  were  assigned  to  trustees  to  secure 
an  annuity  to  her  separate  use  without  power  of  anticipa* 
tion,  were  charged  on  the  annuity  (t). 

4.  A  foreign  vessel  was  arrested  in  an  admiralty  suit    A  solic- 

itor was  instructed  to  defend;  the  suit  was  dismissed  with 
costs.  Suits  were  again  instituted  against  the  vessel  and 
freight  for  necessaries,  some  of  which  were  supplied  sub- 
sequently to  the  former  suit  The  vessel  was  sold,  and 
the  proceeds  paid  into  court.  The  solicitors  who  defended 
the  former  suit  were  paid  out  of  the  proceeds  in  priority 
both  to  the  claims  in  respect  of  necessaries  supplied  after 
the  institution  of  the  first  suit,  as  well  as  to  the  master's 
claim  for  wages  {h). 

5.  S.  and  D.  were  entitled  to  a  portion  of  certain  real  estates, 

subject  to  mortgages  thereon.    S.  was  entitled  to  a  charge 

{g)  Birchall  v.  Pugin,  L.  R.,  10  C.  P.  (♦)  Re  Keane,  L.  R.,  12  Eq.  115. 

897.  (*)  The  Heinrich,  L.  R.,  3  A.  A  E. 

(h)  Twynam  v.  Porter,  L.  R.,  11  Eq.  505;  see  The  Leader,  L.  R.,  2  A.  A  E. 

181.  314;  The  PhiUippine,  L.  R.,  1  lb.  809, 
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on  the  other  portion  of  the  same  estate.  S.  filed  a  bill  for 
foreclosure  and  redemption,  to  which  D.  was  a  defendant 
A  decree  was  made  in  favour  of  D.  Before  the  general 
certificate  in  the  suit  was  made,  D.  became  bankrupt,  and 
his  solicitor  was  held  entitled  to  a  charge  on  his  estate  and 
interest  (Z). 

6.  Where  the  proceedings  were  under  the  Declaration  of  Titles 

Act  on  behalf  of  the  infant  (m). 

7.  In  a  partition  suit  (m). 

8.  In  a  suit  to  obtain  a  declaration  of  lien  {n). 

9.  By  an  order  in  an  administration  suit,  the  costs  were  ordered 

to  be  taxed,  and  the  plaintiff's  costs  to  be  paid  to  his 
solicitor  B.,  out  of  a  specified  fund  in  court.  Before 
the  costs  had  been  taxed  the  plaintiff  obtained  an  order 
to  change  his  solicitor,  and  B.  no  longer  acted  for 
any  pay  in  the  suit  The  Court  of  Appeal  held 
that  B.  *was  entitled  to  a  chargingf  order,  under  [376*] 
23  &  24  Vict  c.  127,  upon  the  interest  of  his 
client  in  the  funds  in  court,  notwithstanding  the  prior 
order  for  payment  out  of  a  certain  specified  fund;  but 
that  such  order  ought  not  to  extend  to  directing  a 
sale,  but  should  be  limited  to  the  parties'  liberty  to 
apply.  The  fact  that  the  plaintiff  had  in  the  meantime 
assigned  his  interest  witli  the  knowledge  of  B.  was  held  to 
be  immaterial  {m).  B.  was  allowed  to  retain  the  papers 
in  the  suit  till  his  costs  were  paid.  In  another  case  a 
solicitor  had  been  originally  employed  by  H.  to  take  pro- 
cedings  in  respect  of  certain  shares  in  a  company  of  which 
he  was  a  director.  In  consequence  of  those  proceedings 
the  solicitor  obtained  certain  cheques  from  the  liquidator 
of  the  company  in  exchange  for  shares.  H.  had  deposited 
the  certificates  with  the  solicitor  as  a  security  for  costs, 
none  of  which  had  been  paid,  and  subsequently  transferred 
his  shares,  with  notice  of  the  solicitor's  lien,  to  the  plaint- 
iffs.   The  retainer  was  continued  by  the  plaintiffs,  who 

(Z)  Scholefield  y.  Lockwood,  L.  R.,  7  (n)  lb.;  see  Baile  ▼.  Baile,  L.  R.,  13 

Eq.  83.  £q.  497;  Jones  v.  Frost  L.  R.,  7  Ch. 

(m)  Pritcfaaxd  y.  Roberts,  L.  R.,  17  773;  De  Bay  t.  Griffin,  L.  R.,  10  Ch. 

£q.  222.  291. 

(ffi)  Pilcherv.  Aiden,  7  Ch.  Div.  818. 
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now  claimed  the  cheqnes  free  from  any  lien  for  charges 
due  from  H.    The  court  held  that  the  solicitor  was  en- 
titled to  a  lien  upon  them  for  his  costs  of  all  proceedings 
against  the  company  in  respect  of  the  shares  (n). 
They  were  not  allowed: 

1.  In  a  suit  by  a  residuary  legatee  against  the  sole  surviving 

trustee  of  a  testator's  estate.  An  administration  decree 
was  made,  and  an  order  for  new  trustee.  The  plaintiff 
stopped  further  proceedings,  but  his  solicitor  in  the  suit 
was  not  allowed  to  charge  the  plaintiff's  interest  in  the 
estate  under  sect  28,  as  there  had  been  no  property  re- 
covered or  preserved  (o). 

2.  So  when  an  interlocutory  injunction  was  granted  against 

building  higher,  the  suit  was  afterwards  compromised  on 
the  terms  that  the  building  should  remain  at  its  then 
height  {p). 

[877*]  *SEcr.  5.  —  Stoppage  in  transitu. 

An  agent  has  the  right  of  stoppage  in  transitu: 

When  he  has  made  himself  liable  for  the  price  of  goods  con- 
signed by  him  to  his  principal,  by  obtaining  them  in  his 
own  name  and  on  his  own  credit  {q)} 
The  right,  however,  does  not  exist  if  at  the  time  of  the  consign- 
ment the  agent  is  indebted  to  his  principal  on  the  general  balance 
of  account  to  a  greater  amount  than  the  value  of  the  goods,  and  if 
such  consignment  has  been  made  in  order  to  cover  this  balance  (r). 
'Sot  does  the  right  exist  if  the  agent  is  only  a  surety  for  the 
price  of  the  goods  («). 

The  right  of  stoppage  m  ira/nsitu  may  be  exercised  either  by 
obtaining  actual  possession  of  the  goods,  or  by  giving  notice  of 
the  claim  to  the  person  in  whose  custody  they  are  daring  the 
transit  {t)} 

(n)  The  General  Share  Tnut  Go.  v.  (r)  Wiseman  v.  Vaodepntt^  2  Yenu 

Chapman,  1  G.  P.  Div.  771.  203;  Yertue  v.  Jewell,  4  Gamp.  31. 

(o)  Pinkerton  v.  Easton,  L.  B.,  16  Eq.  {t)  SifPken  ▼.  Wray,  6  East,  871. 

490.  (0  Noithey  v.  Field,  2  Esp.  613;  litt 

(p)  Fozon  y.  Gasooigne,  L.  B.,  9  Gh.  t.  Gowley,  7  Taont  169. 

654.  '  See  Newhall  y.  Yaigaa,  13  Me.  93; 

(q)  Hawkes  y.  Dunn,  1  Grom.  &  Jer.  Mottram  y.  Heyer,  5  Den.  629;  Bell  t. 

519.             >  Feiae  y.  Wr^,  3  East,  93.  Moss,  5  Whart.  189. 
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The  right  to  stop  in  transitu  may  be  defeated  by  the  goods  arriv- 
ing in  the  actual  or  constructive  possession  of  the  consignee  (u)} 
The  right  will  be  defeated  in  the  following  cases: 

1.  Where  the  goods  had  been  delivered  at  the  consignee's 

ovm  warehouse  {v): 

2.  Wliere  they  had  been  delivered  on  board  his  ship  (s), 

though  they  are  carried  at  the  risk  of  the  consignee  (y): 

3.  Where  they  had  been  taken  possession  of  by  the  assignees 

of  the  consignee  (z): 

4.  Where  they  had  been  delivered  at  a  warehouse  which  the 

consignee  was  in  the  habit  of  using  for  the  purpose  of 
«  receiving  consignments,  unless  notice  is  given  that 
delivery  is  not  to  be  made  to  the  consignee  imtil  pay- 
ment (a): 

5.  Where  they  have  been  delivered  at  a  place  where  the  con- 

signee means  them  to  remain  until  a  fresh  destination 
is  communicated  to  them  by  his  orders  {h): 
*6.  Where  the  consignee  has  determined  the  transit  by 

doing  any  act  which  is  equivalent  to  taking  [378*] 
possession  on  his  ovm  account,  e.  g.  by  request- 
ing the  carrier,  after  notice  of  their  arrival,  to  allow 
them  to  remain  in  a  warehouse  until  further  orders, 
the  consignee  taking  samples  (e): 

7.  Where  the  carrier,  before  the  arrival  of  the  goods,  agrees 

to  hold  the  goods  as  the  consignee's  agent  {^\ 

8.  Where  the  goods  remain  in  the  vendor's  charge,  the 

vendor  receiving  warehouse  rent  for  them,  unless  it  is 
agreed  that  they  are  to  remain  at  rent(6): 

(tf)  Jackson  v.  Nichol,  7  Soott,  577.  882. 

^  See  HoUingBWorth  ▼.  Napier,  8  Cai.  (i?)  Ellis  v.  Hunt,  3  T.  R.,  464;  Soott 

182;  Sawyer  v.  Joslin,  20  Yt.  172;  Mar-  v.  Pettit,  3  6.  &  P.  469. 

shaU  V.  Fall,  9  La.  Ann.  92;  Mottram  (a)  Loeschman  v.  Williams,  4  Camp. 

▼.  Heyer,  sapia;  Donath  v.  Brownhead,  181. 

7  Penn.  St  301 ;    Hays  t.  MomUe,  14  (&)  Wentworth  y.  Oaihwaite,  10  M. 

id.  48;  Stabbe  ▼.  Land,  7  Mass.  453.  k  W.  436. 

(«)  James  t.  Qxiffin,  2  M.  ft  W.  622.  (c)  Foster  ▼.  Frampton,  6  B.  ft  G.  107. 

(x)  Schotmans    y.    Lancashire  and  \^)  Whitehead  t.  Anderson,  9  M.  ft 

Yoritthire  R.  Co.,  L.  R.,  2  Ch.  332.  W.  518,  535. 

(y)  Van  Casteel  y.  Booker,  2  Ex.  691,  M  Miles  y.  Gorton,  2  Gr.  ft  M.  504, 

708;  Wilmhnrst  v.  Bowker,  7  M.  ft  G.  ?«  Bayley,  J. 
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9.  Where  the  bill  of  lading  has  been  assigned  hondfide  {f)i 
10.  Where  the  consignee,  under  a  bill  of  lading,  takes  pes* 
session  of  part  of  the  goods  consigned,  with  the  inten- 
tion of  exercising  dominion  over  the  whole  {g). 
Where  the  vendee  takes  possession  of  a  part  of  the  goods  with 
the  view  of  separating  the  part  delivered  from  the  rest,  and  not 
meaning  thereby  to  take  possession  of  the  whole,  then  the  transit 
is  determined  only  as  to  that  part  and  no  more  {g). 
The  right  will  not  be  defeated: 

1.  By  a  claim  of  the  carrier  against  the  consignee  (A): 

2.  By  a  pledge  of  the  bill  of  lading  (t): 

3.  By  a  mere  sale  of  the  goods  by  a  consignee  (£)• 

(/)  Rodger  y.  GomptoirD'Efloompte  42.    See  ante,  969. 

de  Pans,  L.  R.,  2  P.  C.  893;  Gumming  (t)  Re  Westsdntfaen,  5  B.  ft  Ad.  817. 

T.  Brown,  9  East,  506,  514.  (jb)  Miles  v.  Gorton,  2  Cr.  ft  M.  504; 

(g)  Tannery.  Sooyell,  14 M.  ft  W.  28.  Dixon y.  Yates,  5  B.  ft  Ad.  389. 

{h)  Oppenheim  y.  Russell,  3  B.  ft  P. 
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•  OHAPTEE  YL  [379*] 

RIGHTS  OP  AGENT  AGAINST  THIRD  PARTIES. 

Sect.  1. — On  Contracts, 

Where  the  agent  has  contracted  personally 379 

Where  the  agent  is  the  real  principal ' 880 

Where  the  agent  has  a  special  property 885 

Where  nioney  k  paid  under  illegal  contract  or  by  mistake 886 

Sect.  2.— In  Tiwf 389 

Sect.  1.  —  Upon  Contracta. 

An  agent  is  entitled  to  bring  an  action  against  third  persons  upon 
contracts  to  which  they  are  parties  — 

(1.)  Where  the  agent  has  contracted  personally;* 

(2.)  In  certain  cases  where  the  agent  is  the  real  principal; 

(3.)  Where  the  agent  has  a  special  interest  in  the  subject-matter 
of  the  contract; 

(4.)  In  some  cases  where  money  is  paid  on  contract  which  turns 
out  to  be  illegal,  or  where  it  is  paid  by  mistake. 

Firstly.  Where  the  agent  has  contracted  personally. 

It  is  a  well-established  rule  of  law  that  when  a  contract  not  un- 
der seal  is  made  with  an  agent  in  his  own  name,  for  an  undis- 
closed principal,  either  the  agent  or  the  principal  may  sue  upon 
it,'  the  defendant,  in  the  latter  case,  being  entitled  to  be  placed 

■  See  ante,  p.  804.  A  factor  who  reoeivea  goods,  and  in 
*See  ante,  p.  804;  Taintor  ▼.  Pren-  his  own  name  ships  them  to  another 
dergast,  3  Hill,  72;  Groover  y.  War-  market  to  be  sold  by  a  sab-agent,  can- 
field,  50  Ga.  644;  Hontington  ▼.  Knox,  not  collect  the  proceeds  against  the  will 

7  Gush.  371;  Merrick's  Estate,  2  Ashm.  of  the  owner.  After  the  sale  the  sab- 
485;  8.  C.,  8  W.  &  S.  502;  Chandler  v.  agent  is  the  debtor,  and  not  the  trustee, 
Coe,  54  N.  H.  561;  Brewster  y.  Saul,  of  the  principal.    Jackson  Ins.  Co.  y. 

8  La.  296;  Culver  v.  Bigelow,  4:^  Vt.  Paxtee,  9  Heisk.  296. 

249;   Saladin  v.  Mitchell,  45  lU.  79.  A  disclosed  principal  is  not  liable  to 

See,  also,  Woodstock  Bank  v.  Downer,  be  sued,  nor  entitled  to  sue  upon  a 

27  Vt.  482;  Evrit  v.  Bancroft,  22  Ohio  written  contract  made  by  his  agent  for 

St  172;  post,  pp.  896,  401.  him  in  the  agent's  name.    Chandler  v. 
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in  the  same  position,  at  the  time  of  the  disclosure  of  the  real  prin- 
cipal, as  if  the  agent  had  been  the  real  contracting  party .^  This 
rale  is  most  frequently  acted  upon  in  sales  by  factors,  agents  or 
partners,  in  which  cases  either  the  nominal  or  real  contractor  may 
sue;  but  it  may  be  equally  applied  to  other  cases.  When,  how- 
ever,  money  is  lent  by  another  in  his  own  name,  the  plaintiff,  who 
alleges  that  he  was  in  reality  the  lender,  must  prove  that  fact  dis- 
tinctly and  clearly.  He  must  show  that  the  loan,  though  nomi- 
nally that  of  another,  was  really  intended  to  be  his  own  {a).  Hence, 
where  one  of  the  managing  owners  of  a  vessel  was  permitted  by 
the  other  owners  to  have  the  possession  of  the  warrants  to  pay  to 

the  owners  or  bearer  a  sum  of  money  for  freight,  and  the 
[380*]  managing  owner  deposited  the  warrants  in  *the  hands  of 

his  bankers,  who  received  the  money  due  on  them,  and  gave 
him  credit  for  it  in  account,  the  court  held  that,  on  proof  of  the 
above  facts,  the  other  owners  could  not  recover  the  money  from 
the  bankers,  because  it  was  not  shown  that  the  loan  was  upon  this 
account  {a)\  This  case  is  to  be  distinguished  from  cases  where 
the  contract  is,  in  point  of  law,  the  contract  of  the  principal,  the 
question  in  Sims  v.  Bond  being  whether  the  plaintiffs  were  from 
the  beginning  the  contracting  parties. 

Cooke  V.  WUeon  (}),  decided  in  the  year  1856,  was  an  action 
upon  a  charter-party,  in  which  it  was  said:  ''It  is  this  day  mu- 
tually agreed  between  J.  and  R  W.,  owners  of  the  ship  'Jessica,' 
of  the  first  part,  and  S.  J.  C.  (the  plaintiff),  on  behalf  of  the  6. 
and  M.  Bailway  Company,  of  the  other  parf  The  agreement 
was  signed  "  J.  and  E.  W.,  S.  J.  0."  In  an  action  by  the  plaintiff 
for  a  breach  of  the  agreement,  the  defendant  demurred  to  the 
claim,  on  the  ground  that  the  declaration  did  not  show  any  cause 
of  action  in  the  plaintiff,  who  was  merely  an  agent  The  demurrer 
was  overruled.  ''  I  have  always  understood  the  law  to  be,"  said 
Mr.  Justice  Crowder,  "  that  if  a  man  signs  a  written  contract,  he 

Coe,  sapra.    See  CulYer  v.  Bigelow,  sa-  &  Ad.  889. 

pra.  (a)  Per  Coiiam,  Sims  v.  Bond,  5  B. 

1  Merrick's  Estate,  2  Aahm.  485;  S.  C,  &  Ad.  889. 

8  W.  &S.  402;  Huntington  ▼.  Knox,  7  *See  Lime  Rock  Bank  v.  Plimpton, 

Cosh.  871;  Taintor  y.  Prendergast,  8  17  Pick.  159. 

Hill,  72.    See,  also,  KeUy  ▼.  Monson,  (b)  Cooke  v.  Wilaoa,  1  C.  B.,  N.  S. 

7  Mass.  819.    See  post,  p.  896.  153. 

(a)  Per  Curiam,  Sims  v.  Bond,  5  B. 
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is  to  be  considered  as  the  contracting  party,  unless  it  clearly  ap- 
pears that  he  executes  it  as  agent  only."  Here,  of  course,  the 
plaintiff  signed  the  contract  in  his  name  simply,  and  was  conse- 
quently clearly  liable  upon  it* 

Similarly,  as  there  is  a  presumption  that  the  agent  of  a  foreign 
principal  or  foreign  house  has  no  authority  to  pledge  the  credit  of 
the  latter,  therefore  the  agent  \a  primd  fade  entitled  to  sue  upon 
contracts  made  for  such  principal  {c)? 

Secondly,  where  the  agent  is  the  real  principal. 

The  mere  fact  that  the  agent  has  contracted  as  agent  will  not 
disentitle  him  to  sue.  This  point  was  elaborately  discussed  in 
1846  by  the  Court  of  Exchequer  in  Raynor  v.  Grote  {d).  This 
was  an  action  by  an  agent  for  non-acceptance  of  goods.  The 
plaintiff  made  a  written  contract  for  the  sale  of  goods,  in  which 
contract  he  described  himself  as  the  agent  of  a  named  principal. 
The  buyers  accepted  and  paid  for  a  portion  of  the  goods,  and  then 
had  notice  that  the  plaintiff  was  himself  the  real  principal  in 
the  transaction;  they  thereupon  refused  acceptance  of  the 
*rest  of  the  goods.  At  the  trial  Mr.  Justice  Cresswell  di-  [381*] 
rected  the  jury,  that  if  they  were  satisfied  from  the  evidence 
that  the  defendants  had  received  the  first  portion  of  the  goods 
with  full  knowledge  of  the  fact  that  the  plaintiff  was  the  real  seller, 
and  that  all  parties  then  treated  the  contracts  as  one  made  with 
the  plaintiff  as  the  principal  in  the  transaction,  he  was  entitled, 
subject  to  other  questions  which  arose  in  the  cause,  to  recover  in 
this  action.  The  jury  found  for  the  plaintiff.  Upon  motion  for 
a  new  trial,  it  was  argued  on  behalf  of  the  defendants,  that  the 
true  question  was  whether  evidence  could  be  given  to  show  that 
the  contract,  tliough  made  in  the  name  of  a  principal,  was  made 
in  fact  by  the  agent;  if  so,  a  new  contract  is  made  differing  in  time 
and  consideration  from  that  declared  upon.  The  case  of  a  con- 
tract with  a  builder  of  repute  was  cited,  and  it  was  asked  whether 
another  could  come  in  and  say  be  was  the  principal.  Baron  Alderson 
in  delivering  the  judgment  of  the  court,  said:  ^'  If,  indeed,  the  con- 
tract had  been  wholly  unperformed,  and  one  which  the  plaintiff, 
merely  proving  himself  to  be  the  real  principal,  was  seeking  to 

>  See  ante,  p.  304.  Q.  B.  572. 

(e)  Hoogbton  v.  Matthews, 3  6.  &  P.       'See  ante,  p.  193. 
485,  490;  Hutton  v.  BuUock,  L.  R.,  9       {d)  15  M.  &  W.  359. 
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enforce,  the  question  might  admit  of  some  donbt  In  many  snch 
cases — such  as,  for  instance,  the  case  of  contracts  in  which  the 
skill  or  solvency  of  the  person  who  is  named  by  the  principal  may 
reasonably  be  considered  as  a  material  ingredient  in  Uie  contract — 
it  is  clear  that  the  agent  cannot  then  show  himself  to  be  the  real 
principal,  and  sue  in  his  own  name;  and  perhaps  it  may  be  fairly 
nrged  that  this,  in  all  executory  contracts,  if  wholly  unperformed, 
or  if  partly  performed  without  the  knowledge  of  him  who  is  the 
real  principal,  may  be  the  general  rule."  The  motion,  however, 
was  dismissed  upon  the  ground  that  this  contract  had  been  in  part 
performed,  and  that  part  performance  was  accepted  by  the  defend- 
ants with  full  knowledge  that  the  plaintiff  was  not  the  agent,  but 
the  real  principal.  Hence  the  court  came  to  the  conclusion  that 
the  plaintiff  was  fully  entitled  to  say  that  the  defendants  could 
not  refuse  to  complete  that  contract,  but  must  receive  the  remain- 
der of  the  goods  and  pay  the  stipulated  price  for  them. 

To  the  same  effect  it  has  been  said  that  if  an  agent  acts  for  and 
on  behalf  of  the  principal  but  in  his  own  name,  then,  inasmuch 
as  he  is  the  person  with  whom  the  contract  is  made,  it  is  no  an- 
swer to  an  action  in  his  name  to  say  diat  he  is  merely  aa  agent, 
unless  the  defendant  can  show  that  the  agent  is  prohibited  from 
carrying  on  the  action  by  the  person  on  whose  behalf  the 
[382^]  ^contract  was  made.  Where,  however,  the  agent  has  con- 
tracted on  behalf  of  his  principal  and  in  his  principal's 
name,  he  will  not  be  allowed  to  sue  in  his  own  name  in  respect  of 
goods  which  have  not  come  into  his  possession,  although  he  has 
made  advances  to  his  principal  in  respect  of  such  goods  («).  The 
distinction  taken  in  an  old  case  is,  that  if  goods  by  bill  of  lading 
are  consigned  to  A.,  A.  is  the  owner,  and  must  bring  the  action 
against  the  master  of  the  ship  if  they  are  lost,  but  if  the  bill  be  to 
deliver  to  A.  for  the  use  of  B.,  B.  ought  to  bring  the  action  {/). 
An  opinion  prevailed  until  within  a  recent  period,  that  a  broker 
could  sue  his  principal  in  his  own  name  on  contracts  made  by  him 
as  broker,  although  he  had  no  interest  in  the  subject-matter  of  the 
contract.  In  Fairlie  v.  Fen;ton{g\  decided  in  1870,  a  broker  sued 
the  defendants  for  non-acceptance  of  cotton.  In  the  bought-note 
the  words  were,  "  I  have  this  day  sold  you,  on  account  of  T.,  etc 

(e)  Sargent  v.  Morris,  8  B.  &  Aid.  277.       (^)  L.  iL,  5  Ex.  169. 
(/)  EvaiiB  V.  Marlett,  Ld.  Raym.  271. 
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Signed,  S.  F.,  broker."  The  courts  whilst  recognizing  the  fact  that 
there  are  cases  where  an  agent  may  sue  in  his  own  name  —  as 
when,  for  instance,  he  either  has  an  interest  in  the  subject-matter 
of  the  contract,  or  when  the  contract  is  so  framed  as  to  make  him 
a  party  to  it  —  made  absolute  a  rnle  to  nonsuit  the  plaintiff.  If 
a  man  sells  goods,  whilst  acting  as  broker,  the  moment  the  sale  is 
complete  he  is  fwactu%  officio  (A). 

In  Sharman  v.  Brandt  (^),  decided  in  the  Exchequer  Chamber 
in  1871,  the  plaintiff,  a  broker,  was  authorized  by  the  defendants 
to  buy  a  quantity,  of  hemp  for  them.  He  sent  them  a  contract 
note,  "  bought  for  B.  and  H.  (the  defendants)  of  our  principals," 
and  signed  W.  S.  and  Oo.  (the  plaintiff 's  business  name),  brokers. 
At  the  trial  it  appeared  that  the  plaintiff  had  no  principal  as  seller, 
a  &ct  which  was  not  proved  to  have  been  known  to  the  defend* 
ants.  A  nonsuit  was  directed  at  the  trial,  on  the  ground  that  there 
was  no  sufficient  memorandum  to  satisfy  the  Statute  of  Frauds  {k). 
This  ruling  was  upheld  by  the  Court  of  Queen's  Bench,  where 
judgment  was  affirmed  on  appeal.  The  judges  for  the  most  part 
based  their  decision  upon  the  fact  that  there  was  no  contract 
within  the  Statute  of  Frauds.  Chief  Baron  Kelly  expressed 
an  opinion  that  a  contract  between  a  broker,  ^though  in  [383^] 
his  own  person,  but  expressed  to  be  as  brokf^r  for  an  un- 
named principal,  and  a  purchaser,  is  not  a  contract  made  between 
the  broker  as  unnamed  principal  and  the  buyer.  Baron  Martin 
doubted  whether  there  was  any  contract  at  all,  inasmuch  as  a 
man  employed  to  purchase  cannot  make  himself  a  principal  in 
the  contract 

There  is  in  the  case  of  insurance  brokers  an  apparent  exception 
to  the  rule  that  a  broker  cannot  sue  in  his  own  name.  Policies 
not  under  seal  in  this  country  are  generally  effected  by  brokers 
in  their  own  name  for  the  benefit  of  a  named  principal,  or  of 
whom  it  may  concern.  The  action  on  the  policies  so  effected  may 
be  brought  either  in  the  name  of  the  principal  for  whose  benefit 
it  was  made  (Z),  or  of  the  broker  who  was  immediately  concerned 
in  effecting  it  {rrC)}    When  the  policy  is  by  deed  a  distinction  has 

(A)  Per  Lord  EUenboroagfa,   Black-  (m)  Provincial  Insurance   Company 

bom  ▼.  Scholes,  2  Camp.  341.  of  Canada  t.  Ledoc,  L.  B.,  6  P.  C.  224; 

(0  L.  R.,  6  Q.  B.  720.  see  Amould,  Mar.  Ins.,  p.  1086. 

{k)  Wright  y.  Dannal,  2  Camp.  203.  *  See  Finney  y.  Bedford  Commercial 

(2)  Browning  y.  ProyindaL  Insurance  Ins.  Co.,  8  Met.  348. 
Company,  L.  B.,  5  P.  C.  263. 
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been  drawn  between  a  deed  under  seal  inter  partes  and  a  deed- 
poll,  i.  e.y  a  deed  which  is  made  by  one  party  only.  The  rule  of 
the  law  of  England  is,  that  the  force  and  effect  of  a  deed  under 
seal  cannot  exist  unless  the  deed  is  executed  by  the  party  himself 
or  by  another  for  him  in  his  presence  and  with  his  direction,  or, 
in  his  absence,  by  an  agent  authorized  to  do  so  by  another  deed, 
and  in  every  such  case  the  deed  must  be  made  and  executed  in 
the  name  of  the  principal;^  where,  however,  the  deed  is  a  deed- 
poll,  although  but  one  person  is  named  as  assured  therein,  yet  all 
who  are  interested  in  the  insni*ance  may  be  joined  with  him  as 
plaintiffs  in  the  action  {n). 

The  right  of  an  agent  to  sue  as  principal  upon  contracts  made 
by  him  as  agent,  depends  in  certain  cases  upon  the  fact  whether 
the  contract  is  executory  or  executed.  But  the  limitation  to  the 
agent's  right  to  sue  exists  only  in  contracts  when  a  principal  is 
named,  and  [is]  not  [applicable]  to  those  cases  where  he  is  not 
named  in  the  contract  (o).  When  the  defendant  has  received  the 
benefit  of  the  contract,  there  is  nothing  in  the  limitation  under 
consideration  to  prevent  the  agent  suing  in  his  own  name;  but  in 
executory  contracts,  where  the  skill  or  solvency  of  the  person  who 
is  named  as  the  principal,  may  reasonably  be  considered  as  a  ma- 
terial ingredient  in  the  contract,  the  agent  cannot  show  that  he  is 
the  real  principal  {p).  It  is  said  that  this  rule  is  applica- 
[384*]  ble  in  all  *case8  of  executory  contracts,  if  they  are  wholly 
unperformed,  or  if  they  are  partly  performed  without  its 
being  known  who  is  the  real  principal  {q). 

In  Schmah  v.  Avery  (r),  decided  in  1851,  which  was  an  action 
in  dseumpsit  on  a  charter-party  stated  to  be  made  by  the  plaintiff 
as  agent  for  the  freighter,  it  concluded:  "This  charter-party  being 
concluded  on  behalf  of  another  party,"  etc.  No  principal  was 
named.  At  the  trial  it  appeared  that  the  plaintiff  was  the  real 
principaL  Justice  Wightman  ruled  that  the  plaintiff  was  con- 
cluded by  the  terms  of  the  instrument  from  saying  he  was  not 
agent,  and  that  the  evidence  altered  the  written  contract    A  rule 

'  See  ante,  p.  171  et  seq.  (p)  lb.,  quoting  Raynor  v.  Grotf%  15 

(n)  Sanderland    Marine    Insurance  M.  &  W.  359. 

Company  v.  Kearney,  16  Q.  B.  925.  (g)  Ibid. 

(o)  Per  Curiam,  Schmalz  v.  Aveiy,  (r)  20  L.  J.,  Q.  B.  228;  15  Jur.  291. 
15  Jur.  293. 
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to  enter  the  verdict  for  the  plaintiff  was  made  absolute  by  the 
fall  coart 

"The  qaestion,"  said  Mr.  Justice  Patteson,  "is  reduced  to 
this — whether  we  are  to  assume  that  the  defendant  did  so  rely 
on  the  character  of  the  plaintiff  as  agent  only,  and  would  not 
have  contracted  with  him  as  principal  if  he  had  known  him  so  to 
be;  and  are  to  lay  it  down  as  a  broad  rule,  that  a  person  contract- 
ing as  agent  for  an  unknown  and  unnamed  principal,  is  excluded 
from  saying,  ^  I  am  myself  that  principal.'  Doubtless,  his  saying 
so  does  in  some  measure  contradict  the  written  contract  It  may 
be  that  the  plaintiff  entered  into  the  charter-party  for  some  other 
party,  who  had  not  absolutely  authorized  him  to  do  so,  and  after- 
wards declined  taking  it;  or  it  may  be  that  he  intended  originally 
to  be  the  principal.  In  either  case  the  charter-party  would  be, 
strictly  speaking,  contradicted;  yet  the  defendant  does  not  appear 
to  be  prejudiced,  for  as  he  was  regardless  who  the  real  freighter 
was,  it  would  seem  that  he  trusted  for  his  freight  to  his  lien  on 
the  cargo." 

A  person  who  has  contracted  as  agent  for  another  whom  he 
names,  cannot  at  once  throw  off  that  character,  and  put  himself 
forward  as  principal,  without  communication  or  notice  to  the 
other  party  (s)}  Tlie  soundness  of  this  ratio  decidendi  wbs  ques- 
tioned by  the  Court  of  Exchequer  in  a  subsequent  case  (t)y  when 
the  plaintiff,  being  the  real  principal,  contracted  as  agent  for  J., 
sued  the  defendant  for  not  accepting  and  paying  for  the  goods. 
The  defendant  had  accepted  and  paid  for  a  part  of  the  goods  sold, 
and  then  had  notice,  before  he  refused  the  remainder,  that 
♦the  plaintiff  was  the  real  principal;  and  the  court  held  [385*] 
that  the  action  lay  {u). 

{«)  Bickertoi^  v.  BorreD,  5  M.  &  S.  in  the  habit  of  dealing  with  B.,  sent  a 

883.  written  order  for  goods  directed  to  B. ; 

'  A  party  entering  into  a  contract  on-  and  the  plaintiff,  who  on  the  same  day 

der  the  aasamed  character  of  agent,  had  bought  B. 's  basiness,  execated  the 

either  concealing  or  falsely  representing  order  without  giving  the  defendants  any 

the  name  of  his  principal,  when  in  fsud  notice  that  the  goods  were  not  supplied 

he  is  the  real  principal,  cannot  maintain  byB.:  Held,  that  plaintiff  could  not 

an  action  on  such  contract  as  principal^  maintain  an  action  for  the  price  of  the 

without  first  giving  the  other  party  no-  goods  against  the  defendants.    Boulton 

tioe  of  his  real   character.    Foster  ▼.  y.  Jones,  2  H.  &  N.  564. 

Smith,  2  Cold.  474.  (0  Raynor  v.  Grote,  15  M.  &  W.  359. 

Where  the  defendants,  who  had  been  (u)  See  SchmaJz  v.  Avery. 
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When  the  agent's  right  is  due  to  his  character  as  agent,  he  has 
no  personal  right  to  sue.'  In  Pigott  v.  Thompson  {v)y  the  defend* 
ant  had  agreed  in  writing  to  pay  the  rent  of  certain  tolls  which 
he  had  hired  to  the  treasarer  of  the  commissioners,  and  the  Conrt 
of  Common  Pleas  held  that  no  action  to  recover  such  rent  conld 
be  maintained  in  the  name  of  the  treasarer.  ^'  It  is  not  necessary 
to  decide,"  said  Lord  Alvanlej,  ^^  whether,  if  A.  let  land  to  B.  in 
consideration  of  which  the  latter  promises  to  pay  the  rent  to  C, 
0.  may  maintain  an  action  on  that  promise.  I  have  little  donbt, 
however,  that  the  action  might  be  maintained,  and  that  the  con- 
sideration wonld  be  sufficient  In  the  present  case  the  agreement 
is,  that  in  consideration  that  the  commissioners  have  let  the  tolls 
to  the  defendant,  he  will  pay  to  their  treasurer.  Now,  it  is  said 
that  this  amounts  to  a  promise  to  pay  to  the  person  who  was  the 
treasurer  at  that  time;  but  I  am  clear  that  such  was  not  the  mean- 
ing  of  the  instrument,  and  that  if  the  defendant  had  been  removed 
from  his  office  it  would  have  been  a  payment  which  would  not  have 
availed  the  defendant  if  he  had  persisted  to  account  with  the 
present  plaintiff.  The  manifest  intention  of  the  agreement  was, 
that  the  defendant  should  pay  the  money  to  any  person  whom  the 
commissioners  should  choose  to  make  their  treasurer  for  the  time 
being." 

Thirdly.    When  the  agent  has  a  special  interest:  ^ 

^  A  mere  agent  or  attorney,  not  hav-  Where  a  contract  ii  made  with  a 
ing  any  beneficial  interest  in  a  contract,  public  officer  in  his  official  capacity,  ao- 
cannot  maintain  an  action  upon  it  in  tion  thereon  should  be  bomgfat  in  the 
his  own  name  either  at  law  or  in  equity,  name  of  his  principal  and  not  in  the 
Gunn  V.  Gantine,  10  Johns.  387;  Oakey  name  of  the  officer.  Garland  v.  Rey- 
V.  Bond,  8  Edw.  Ch.  482;  Jones  v.  Hart,  nolds,  20  Me.  45,  where  the  note  in  suit 
1  Hen.  &  Munf .,  470;  Kent  v.  Bozn-  was  made  payable  to  **  E.  H.,  tieasuier 
stein,  12  Allen,  842;  Whitehead  v.  of  the  committee  of  the  surplus  rev- 
Potter,  4  Ired.  Law,  257;  Taintor  v.  enue;"  Irish  v-  Webster,  5  Me.  171, 
PrendergaBt,  8  Hill,  72.  See,  also,  where  the  note,  not  negotiable,  was  exe- 
Eastern  B.  R.  Go.  v.  Benedict,  5  Gray,  cuted  to  **  J.  J.  Statis,  agent,  or  his  suc- 
561.  oessor  in  (^oe,**  for  timber  belongin^f 

But  one  holding  a  chedc,  bill  or  note  to  the  state;  Dugan  v.  U.  8.,  3  Wheat, 

payable  to  bearer,  or  indorsed  in  blank,  172;  Bainbridge  v.  Downie,    6  Mawi 

as  mere  agent,  may  sue  them  in  his  own  258;  White  v.  Bennett^  1  Mo.  102. 

name;  and  it  does   not  lie  with  the  {v)  8  Bos.  &  Pul.  147. 

opposite  party  toolid^  to  the  plaintiff's  *  Whitehead  v.  Potter,  4  Ired.  Law, 

want  of  interest.    Manran  v.  Lamb,  7  857.    Asfactois:    Murray  v.  Toland,  3 

Gow.  174;  Hodge  v.  Gomly,  2  Miles,  Johns.  Gh;  569;  Toland  v.  Murray,  18 

286.  Johns.  24;  Laddv.  AdEeU,5Joiie8&Sp. 
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In  Aikyns  v.  Amher  (»),  decided  before  Chief  Justice  Eyre  in 
the  year  1796,  the  declaration  stated  that  in  consideration  that 
the  plaintiffs  would  sell  to  the  defendant  a  cargo  of  timber,  the 
defendant  undertook  to  pay  them  with  a  bill  for  the  value:  aver- 
ment, the  delivery  of  the  timber;  breach,  the  not  giving  the  bill  as 
agreed.  At  the  trial,  it  appeared  that  H.  employed  the  plaintiffs 
as  brokers,  and  that  the  latter  had  advanced  money  to  H.  on  the 
timber  in  question.  The  sale  note  was  made  in  the  name  of  K. 
His  lordship,  however,  ruled  that  inasmuch  as  the  plaintiffs  had 
"•  a  special  property  in  the  timber,"  there  was  no  variance,  and  a 
verdict  for  the  plaintiffs  was  found. 

The  claim  of  an  agent  who  sells  goods  upon  which  he  has  a  lien 
cannot  be  defeated  by  a  plea  that  the  principal  is  indebted  to  the 
buyer.  The  law  has  been  thus  stated  by  Lord  Mansfield: 
***  We  think  that  a  factor  who  receives  cloths,  and  is  an-  [386*] 
thorized  to  sell  them  in  his  own  name,  but  makes  the 
buyer  debtor  to  himself,  though  he  is  not  answerable  for  the  debts, 
yet  be  has  a  right  to  receive  the  monies;  his  receipt  is  a  discharge 
for  the  buyer,  and  he  has  a  right  to  bring  an  action  against  him 
to  compel  the  payment;  and  it  would  be  no  defence  for  the  buyer 
in  that  action  to  say,  that  as  between  him  and  the  principal  he 
(the  buyer)  ought  to  have  that  money  because  the  principal  is  in- 
debted to  him  in  more  than  that  sum,  for  the  principal  himself 
can  never  say  that  but  when  the  &ctor  has  nothing  due  to 
him  »  (y). 

Fourthly.  When  money  is  paid  by  mistake  or  under  illegal 
contract: 

Lord  Mansfield  stated  as  a  rule  of  law  in  an  early  case,  that 
^^  Where  a  man  pays  money  by  his  agent,  which  ought  not  to  have 

85;  Graham  v.  Dackwall,  8  Bosh,  12;  name  to  recover  the  price  of  goods  sold 

or  auctioneers  who  sell   the  goods  of  by  him  for  the    owner.     White  v. 

third  persons.    Bogart  v.  O'Regan,  1  Chouteau,  10  Barb.  202. 

E.  D.  Smith,  590;  Hnlse  v.  Young,  16  But  if  the  broker  has  advanced  npon 

Johns.  1;  Mintum  v.  Main,  7  N.  Y.  the  goods  sold,  or  has  goaranteed  the 

220;  Beller  v.  Block,  19  Ark.  566.  sale,  he  may  sue  in  his   own  name. 

See,  also,  DeForrest  v.  Fulton  Ins.  White  v.  Chouteau,  supra. 

Co.,  1  HaU,  84.  (a?)  2  Esp.  498. 

A  mere  ordinary  merchandise  broker,  (y)  Drinkwater  v.   Goodwin,  (kmp. 

not  acting  under  del  credere  commission,  251. 
cannot  maintain  an  action  in  his  own 

S3 
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been  paid,  either  the  agent  or  principal  may  bring  an  action  tore- 
cover  it  back.  The  agent  may,  from  the  authority  of  the  princi- 
pal, and  the  principal  may  as  proving  it  to  have  been  paid  by  his 
agent '^  (2).* 

The  same  mle  applies  when  the  money  is  paid  by  the  agent  on 
a  contract  which  turns  out  to  be  illegal  owing  to  facts  of  which 
the  agent  was  ignorant  Thus,  where  an  insurance  had  been  made 
on  goods  from  a  port  in  Kussia  to  London,  by  an  agent  residing 
here  for  a  Knssian  subject,  which  insurance  was  in  fact  made 
after  the  commencement  of  hostilities  by  Kussia  against  this 
country,  but  before  the  knowledge  of  it  here,  and  after  the  ship 
had  sailed  and  been  seized  and  confiscated,  the  court  held  that  the 
policy  was  void  in  its  inception,  but  that  the  agent  of  the  assured 
was  entitled  to  a  return  of  the  premium  paid  in  ignorance  of  the 
fact  of  hostilities  (a).  At  the  trial  Lord  EUenborough  ruled  that 
the  plaintiffs  having  effected  the  insurance  without  any  conscious- 
ness of  its  illegality  at  the  time,  were  entitled  to  recover  back  the 
premium,  as  money  had  and  received  by  the  defendant,  to  their  use 
and  without  consideration.  On  a  motion  to  enter  a  nonsuit,  it  was 
argued  that  the  insurance  was  either  legal  or  illegal;  if  it  was 
legal,  and  the  risk  attached  for  an  instant,  the  plainti^  could  not 
recover  the  premium;  if  it  was  illegal,  the  plaintiffs  would  be 
equally  unable  to  recover.  A  rule  was  refused  on  the 
[387*]  grounds  that  the  plaintiffs  had  no  ^knowledge  of  the  com- 
mencement of  hostilities,  and  that  the  risk  never  at- 
tached. 

Where  the  agent  sues  in  his  own  name  the  defendant  may  avail 
himself  of  all  defenses  which  would  be  good  at  law  and  in  equity: 

{z)  Stevenson    v.  Mortixner,  Cowp.  offer  io    letam   the   ooonterfeit  bill. 

605.  Kent  ▼.  Bomstein,  12  Allen,  342. 

'  See  poet,  p.  404.  See,  also,  Hungeiford  v.  Soott,  37 

One  who  is  simply  employed  to  sell  Wis.  341,  where  an  action  by  a  steam* 

goods  and  pay  over  to  his  employer  the  boat  agent  to  recover  from  a  prndiaser 

money  received  from  the  sales,  has  no  the  difference  between  the  price  received 

authority  to  exchange  sach  money  with  by  him  and  the  schedule  price  of  tidceto 

a  third  person;  and,  if  he  does  so,  and  sold,  which  he  had  paid  to  the  company, 

receives  in  exdiange  a  counterfeit  bill,  the  tickets  being  sold  by  the  agent  by 

he  may  maintain  an  action  in  his  own  mistake  for  less  than  the  schedule  pnce, 

name  to  recover  back  the  money  paid  was  held  not  to  lie. 

out  by  him  for  it;  and  it  is  not  neces-  (a)  Oom  ▼.  Bruce,  12  Ea«k»  225. 
sary,  before  bringing   such  action,  to 
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(a.)  As  against  the  agent  who  is  the  plaintiff  on  the  record,^  or 

(b.)  As  against  the  principal  for  whose  nse  the  action  is  brought, 
provided,  of  coarse,  a  principal  exists.' 

The  authorities  at  common  law  upon  the  first  point  were  very 
folly  examined  in  a  considered  judgment  of  the  Court  of  Com- 
mon Pleas,  in  1833.  A  broker,  in  whose  name  a  policy  of  insur- 
ance was  effected,  brought  covenant  and  the  defendants  pleaded 
payment  to  the  plaintiffs,  the  proof  being  that,  after  the  loss  hap- 
pened, the  assurers  paid  the  amount  to  the  broker  by  allowing  him 
credit  for  premiums  due  from  him  to  them.  It  was  held  that, 
although  there  was  no  payment  as  between  the  assured  and  as- 
surers, the  payment  was  good  as  between  the  plaintifib  on  the 
record  and  the  defendants  (&). 

The  earlier  authorities  are  consistent  with  this  decision,  and 
warrant  the  position  that  a  plaintiff,  though  he  sues  as  a  trustee 
of  another,  must,  apart  from  equitable  considerations,  be  treated 
in  all  respects  as  the  party  in  tiie  cause;  if  there  is  a  defence 
against  him,  there  is  a  defence  against  the  cestm  que  trust  who 
uses  his  name;  and  the  plaintiff  cannot  be  permitted  to  say  for  the 
benefit  of  another  that  his  own  act  is  void,  which  he  cannot  say 
for  the  benefit  of  himself  (<?). 

In  Bauermwih  v.  Radenius  (d),  in  which  the  question  was 
whether  the  admission  by  the  plaintiff,  who  was  a  trustee  for  an- 
other, could  be  received  in  evidence.  Lord  Kenyon  said:  "I  take 
it  to  be  an  incontrovertible  rule,  that  an  admission  made  by  the 
plaintiff  on  the  record  is  admissible  evidence."  So  a  release  by 
the  plaintiff  on  the  record  suing  for  the  benefit  of  another  was 
decided,  in  a  case  before  Lord  Mansfield  («),  to  be  a  good  answer 
at  law,  and  Mr.  Justice  Lawrence  expressed  the  same  opinion  in 
the  case  last  mentioned.  The  courts  of  law  have  been  in  the  habit 
of  exercising  an  equitable  jurisdiction  on  motion,  and 
setting  such  releases  aside,  or  preventing  the  *defendant  [388*] 
from  pleading  them  (/*).•  This  practice  shows  that,  but 
for  the  equitable  interference  of  the  courts,  the  real  plaintiff  would 

>  See  Lime  Rock  Bank  v.  Plimpton,  (d)  7  T.  R.  668. 

17  Pidc.  159.  (e)  Cited  in  Banerman  v.  Radenius, 

•See  1  Greenl.  on  Evid.  §  180.  supra. 

Q>)  GibBon  v.  Winter,  5  B.  &  Ad.  96.  (/)  Legh  v.  Legh,  1  Bob.  &  Pul.  447. 

(c)  Ibid.  *See  1  Greenl.  on  Evid.  g  173. 
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be  barred.  By  the  operation  of  the  Judicature  Acts,  a  plea  which 
is  DO  answer  in  equity  will  no  longer  avail  a  defendant.  See  86 
&  37  Vict  c.  66,  8.  25,  subs.  11. 

With  respect  to  the  second  point,  Mr.  Justice  Bayley  pointed 
out  in  JR.  Y.  JBardwiek  {g\  that  Bauerman  v.  JSadenitis  only  de- 
cided that  the  declarations  of  the  nominal  party  on  the  record 
were  evidence  against  him;  but  not  that  the  declarations  of  the 
real  party  would  not  also  have  been  evidence.  Accordingly,  in  an 
action  by  the  master  of  a  ship  for  freight.  Lord  Ellenborough  ruled 
that,  although  the  action  was  in  the  name  of  the  master,  it  was 
brought  for  the  benefit  of  the  owner,  and  that  therefore  anything 
said  by  the  latter  was  admissible  evidence  for  the  defendant  (A). 

In  Grice  v.  ITenrick  (i),  which  was  decided  in  1870,  the  plaintifE 
was  an  auctioneer  employed  by  one  Weir  to  sell  certain  goods  by 
auction.  The  action  was  brought  to  recover  the  price  of  the  arti- 
cles bought  by  the  defendant  at  the  auction,  and  afterwards  received 
by  him.  The  defence  set  up  was,  that  before  the  sale  the  defend- 
ant, who  was  a  creditor  of  Weir,  had  agreed  with  him  that  he 
should  bid  at  the  auction,  and  receive  the  goods  for  which  he  should 
be  the  highest  bidder  in  payment  of  the  debt  due  him.  It  was 
contended  on  behalf  of  the  plaintiff  that,  as  he  had  no  notice  of 
this  agreement  at  the  time  of  the  sale,  and  gave  up  the  goods  to 
tlie  defendant  on  the  faith  of  his  paying  for  them,  he,  the  plaintiff 
was  entitled  to  recover.  The  plaintiff  had  paid  over  to  Weir  a 
greater  sum  than  the  amount  of  the  purchases  made  by  the  de- 
fendant after  notice  of  the  agreement  between  Weir  and  the  de- 
fendant. 

Mr.  Justice  Hannen,  who  delivered  the  judgment  of  the  court, 
said:  ^^It  was  contended  that  the  fact  that  the  plaintiff  gave  up 
the  goods  to  the  defendant  on  the  faith  of  his  i>aying  for  them 
created  a  liability  on  the  part  of  the  latter  to  make  such  payment 
If  there  had  been  any  deceit  practiced  by  the  defendant  on  the 
plaintiff,  or  if  there  had  been  any  facts  accompanying  the  receipt 
of  the  goods  from  which  a  promise  on  the  defendant's  part  to  pay 
the  auctioneer  could  be  inferred,  the  plaintiff  would  be  en- 
[389*]  titled  to  recover;  but  the  defendant  in  ^obtaining  the 
goods  from  the  plaintiff  without  payment,  did  no  more 

{g)  11  East,  578.     (k)  Smith  v.  Lyon,  8  Camp.  465.     (•)  L.  R.,  5  Q.  B.  8ii 


CHAP.  VI.]        BIGHTS  OF  AGENTS  AGAINST  THIBD   PASTIES.  517 

than  he  was  entitled  to  do  as  between  himself  and  Weir,  and  he 
was  justified  in  assuming  that  the  plaintiff,  in  giving  up  the 
goods  without  payment,  was  doing  so  in  fulfilment  of  the  agree- 
ment of  his  principal.''  In  the  present  case  the  conditions  which 
were  wanting  in  Robinson  v.  Butter  {k)  were  supplied.  By  the 
terms  of  the  agreement  between  defendant  and  Weir,  the  defend* 
ant:  was  entitled  to  have  the  goods  without  payment;  and  it 
appeared  that,  as  between  the  plaintiff  and  Weir,  the  plaintiff's 
charges  in  respect  of  the  goods  delivered  to  the  defendant  had 
been  satisfied  before  action. 

Sect.  2.  —  Eights  of  agent  against  third  parties  in  tort. 

Any  special  or  temporary  ownership  of  goods,  with  immediate 
possession,  is  sufficient  to  maintain  an  action  for  conversion  {])} 
An  agent  having  such  special  property,  with  immediate  posses- 
sion, may  maintain  an  action  against  the  absolute  owner  for 
wrongful  conversion,  but  can  only  recover  damages  in  respect  of 
his  limited  interest  (m).*  If  an  agent  is  not  in  possession  at  the 
time  'of  the  conversion,  and  has  to  rely  upon  his  right  only,  he 
may  be  called  upon  to  prove  a  good  title,  and  the  defendant  will 
l)e  allowed  to  rebut  his  title  by  showing  a  jvs  tertii  (n).  Where 
the  defendant  has  disturbed  the  actual  possession  of  the  plaintiff} 

(A;)  24  L.  J.,  Q.  B.  250.  stractioiu  of  his  principal,  deliven  to  a 

(0  I'Cfir?  V.  Evans,  6  M.  &  W.  86.  common  carrier  moneys  of  the  prind- 

'  See  this  salg'ect  fully  considered  in  pal,  consigned  to  and  to  be  transported 

Cooley  on  Torts,  pp.  442-447.    See,  to  him,  the  consignor,  from  the  time  of 

also,  Ladd  y.  Arkell,  5  Jones  &  Sp.  85,  the  delivery,  ceases  to  have  any  title  or 

factors;  Fitzhugh  v.  Wiman,  9  N.  T.  interest  therein,  and  cannot  Tnm'nfftiTi 

559,  forwarding  merchants;  Beyer  v.  an  action  against  the  carrier  therefor. 

Bo^  50  Ala.  19.  Thompson  v.  Fargo,  63  N.  Y.  479. 

One  having  the  goods  of  another  in  (m)  Roberts  v.  Wyatt,  2  Taont.  268* 

his  possession  to  sell  on  commission,  can  *  So,  a  factor  having  a  lien  upon  goods 

maintain  an  action  for  any  damage  for  the  amomit  of  his  advances,  can,  in 

done  to  them  while  so  in  his  possession,  an  action  against  a  creditor  of  his  prin- 

Robinson  v.  Webb,  11  Bush,  464.  cipal,  who  has  taken  the  goods  under 

Property  of  the  principal  held  by  an  attachment,  recover  only  the  value  of 

agent  for  sale  is  not  liable  to  be  seized  his  special  property  in  the  goods.  Heard 

on   execution  or  attachment   for  the  v.  Brewer,  4  Daly,  186. 

agent*s  debt.     Loomis  v.  Barker,  69  (n)  Leake  v.  Loveday,  4  M.  &  G.  972; 

lU.  860.  Gadsden  v.  Barrow,  9  Ex.  514. 
Where  an  agent,   pursuant  to  in- 
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he  will  not  be  allowed  to  set  up  a  jus  tertii^  unless  lie  can  justify 
his  act  under  the  anthoritj  of  the  third  party  {p). 

First,  as  to  the  cases  where  the  agent  has  been  in  possession  of 
tlie  goods  or  chattels  in  respect  of  which  he  sues: 

In  Burton  y.  Hughea  ijp)  the  owner  of  fnmitnre  lent  it  to  the 
plaintiff  under  the  terms  of  a  written  agreement  The  plaintiff 
placed  it  in  a  house  occupied  bj  the  wife  of  a  bankrupt.  The 
assignees  of  the  bankrupt  seized  the  furniture,  and  the  Court  of 
Common  Pleas  held  that  the  plaintiff  might  recover  it  in  trover 
witliout  producing  the  agreement  ^^The  case  of  StMon  v. 
Suck  {q\  which  has  been  referred  to,"  said  Chief  Justice  Best, 
^^  confirms  what  I  had  esteemed  to  be  the  law  upon  the  subject, 
namely,  that  a  simple  bailee  has  a  sufficient  interest  to 
[390*]  sue  in  *trover."  *  In  that  case,  a  person  whose  title  was 
not  completed  by  registry  of  a  regular  conveyance  sued  in 
trover  to  recover  a  ship  of  which  he  had  been  possessed.  ^^  Sup- 
pose a  man,"  observed  Chief  Justice  Mansfield,  ^^  gives  me  a  ship, 
without  a  regular  compliance  with  the  Begister  Act,  and  I  fit  it 
out  at  5002.  expense,  what  a  doctrine  it  is  that  another  man  may 
take  it  from  me,  and  I  have  no  remedy."  ^^  There  is  enough 
property  in  the  plaintiff,"  remarked  Mr.  Justice  Lawrence,  *^  to 
enable  him  to  maintain  trover  against  a  wrongdoer;  and  although 
it  has  been  urged  that  the  contract  is  void  with  respect  to  the 
rights  of  third  persons,  as  well  as  between  the  parties,  yet  so  far 
as  regards  the  possession,  it  is  good  as  against  all  except  the  vendor 
himseU." 

The  rule  laid  down  by  Mr.  Justice  Chambre,  in  the  case  dted 
by  Chief  Justice  Best,  is  that  an  agister,  etc.,  a  carrier,  a  factor 
may  bring  trover.  A  general  bailment  will  support  the  action, 
though  the  bailment  is  made  only  for  the  benefit  of  the  true 
owner.* 

In  Booth  V.  Wilson  (r),  which  was  an  action  on  the  case  against 

(o)  JeSnM  V.  The  South  Western  dent  for  the  poxpoMs  of  this  actioiu  and 

Railway  Company,  5  £.  &  B.  802;  25  as  against  a   mere  wrongdoer,  may 

L.  J.,  Q.  B.  107.  recover  the  whole  yaloe  of  the  proper^, 

(p)  2  Bing.  183.  being  aoconntaUe  over  to  the  genecal 

(q)  2  Taont.  902.  owner.    Gooley  on  Torts,  447;  Beyer  v. 

'  A  factor,  or  a  bailee,  or  any  other  Bush,  50  Ala.  19;  Edwards  on  Bail* 

penon  with  a  right  of  his  own,  however  ments,  §§  37,  69, 108  et  aeq.,  329. 

special  or  trivial,  has  a  property  suffi-  (r)  1  B.  &  Aid.  59. 
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the  defendant  for  the  not  repairing  the  fences  of  a  close  adjoining 
that  of  the  plaintiff,  whereby  a  horse  of  the  plaintiff  fell  into  the 
defendant's  close  and  was  killed,  it  was  objected  that  the  plaintiff 
had  not  sach  a  property  in  the  horse  as  to  entitle  him  to  maintain 
the  action,  he  being  merely  a  gratuitoas  bailee.  A  verdict  hav- 
ing been  found  for  the  plaintiff,  the  court  discharged  a  rule  for  a 
new  trial.  ^^  I  think,"  said  Mr.  Justice  Abbott,  ^^  that  the  same 
possession  which  would  enable  the  plaintiff  to  maintain  trespass 
would  enable  him  to  maintain  this  action."  Mr.  Justice  Hohx>yd 
based  the  liability  of  the  defendant  on  the  ground  that  the 
plaintiff  was  entitled  to  the  benefit  of  his  field,  not  only  for  tho 
use  of  his  own  cattle,  but  also  for  putting  in  the  cattle  of  others. 

Secondly,  as  to  cases  where  the  agent  has  not  been  in  pos- 
session: 

In  Fowler  v.  Down  («),  which  was  decided  by  the  Court  of 
Common  Pleas  in  1797,  Chief  Justice  Eyre  pointed  out  that  it  is 
not  true  that,  in  cases  of  special  property,  the  claimant  must  have 
had  possession  in  order  to  maintain  trover,  citing  the  case  of  a 
factor  to  whom  goods  have  been  consigned  and  who  has  never 
received  them.^ 

*In  Bryans  v.  Nix  (Q,  a  com  merchant,  T.,  who  had  been  [391*] 
in  the  habit  of  consigning  cargoes  of  corn  to  the  plainti&, 
as  his  &ctors,  for  sale  at  Liverpool,  obtaining  from  them  accept- 
ances on  the  faith  of  such  consignments,  obtained  from  the  mas- 
ters of  canal  boats  604  and  54  rec^eipts  signed  by  them  for  fuU  car- 
goes of  oats  deliverable  to  the  agent  of  T.  in  Dublin,  in  care  for 
the  plainti&.  T.  inclosed  the  receipts  to  the  plaintiffs,  and  drew 
a  bill  on  them  against  the  value  of  the  cargo,  which  the  plaintiffs 
accepted,  on  7th  February,  and  paid  when  due.  On  6th  February, 
W.,  an  agent  of  the  defendant,  who  was  T.'s  factor  for  sale  in  Lon- 
don, pressed  T.  for  security  for  previous  advances,  and  T.  gave  W. 
an  order  on  the  Dublin  agent  to  deliver  to  W.  the  cargoes  of  the 
boats  on  the  arrivals.  Only  boat  604  was  loaded  when  the  receipt 
was  given  by  the  masters,  and  the  acceptances  were  obtained  from 
the  plaintiffs.  The  loading  of  54  was  completed  on  the  9th,  and 
T.  then  sent  to  W.  a  receipt  signed  by  the  master  similar  to  that 
sent  to  the  plaintiffs,  making  the  cargo  deliverable  to  W.,  who  took 
possession  of  both  cargoes.    The  court  held  that  the  property  in 

M  1  B.  &  P.  44.       'See  Cooley  on  Torts,  445,446.        (04  M.  k  W.  775. 
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the  cargo  of  boat  604  vested  in  the  plamtiffs  on  their  aoceptanoe 
of  the  bill,  and  that  they  were  entitled  to  muntain  trover  for  it; 
bnt  that  they  could  not  maintain  trover  for  the  cargo  of  boat  54, 
since  none  of  it  was  on  board,  or  otherwise  speciiically  appropri- 
ated to  the  plaintifiEs  when  the  receipt  for  that  boat  was  given  by 
the  master.^ 

^^  The  transaction,"  said  Baron  Parke,  who  delivered  the  judg- 
ment of  the  court,  ^^  is  in  effect  the  same  as  if  T.  had  deposited 
the  goods  with  a  stakeholder,'  who  had  assented  to  hold  them  for 
the  plaintifib,  in  order  to  indemnify  them.  As  evidence  of  sach 
a  transaction,  it  is  wholly  immaterial  whether  the  instmments  are 
bills  of  lading  or  not;  and  it  might  equally  be  proved  through 
the  medium  of  carriers'  or  wharfingers'  receipts,  or  any  other 
description  of  document,  or  by  correspondence  alone.  If  the  in- 
tention of  the  parties  to  pass  the  property,  whether  absolute  or 
special,  in  certain  ascertained  chattels,  is  established,  and  they  are 
placed  in  the  hands  of  a  depository — no  matter  whether  such  de- 
pository be  a  common  carrier  or  shipmaster  employed  by  the  con- 
signor or  a  third  person — and  the  chattels  are  so  placed  on  account 
of  the  person  who  is  to  have  that  property,  and  the  deposi- 
[392*]  tory  assents,  it  is  enough ;  and  it  matters  not  by  what  •docu- 
ments this  is  effected,  nor  is  it  material  whether  die  p^- 
son  who  is  to  have  that  property  be  a  factor  or  not;  for  such  an 
agreement  may  be  made  with  a  factor  as  well  as  any  other  indi* 
vidual.'^ 

In  Anderson  v.  Clark  (t^),  a  bill  of  lading,  making  the  goods 
deliverable  to  a  factor,  was,  upon  proof  from  correspondence  of 
the  intention  to  vest  the  property  in  the  factor  as  security  for 
antecedent  advances,  held  to  give  him  a  special  property  the  in- 
stant the  goods  were  delivered  on  board,  so  as  to  enable  him  to  sue 
the  master  of  the  ship  for  their  non-delivery.  When,  however, 
the  relation  between  consignor  and  consignee  is  simply  that  of 
principal  and  factor,  the  latter  has  no  such  interest  in  consign- 
ments that  have  not  come  into  possession  as  to  entitle  him  to  main* 
tain  trover  against  the  carrier  who  claims  a  lien  {v). 

>  See  generally  on  this  salg'ect,  Benj.  Thompson  v.  Fargro,  ante,  p.  389,  noieL 

on  Sales,  §  367;  Hatoh  v.  Bayley,  12  *SeeaBt0  8takehQldei8)ante,pp.Sld| 

Cash.  27;  Frinoe  v.  Boston  &  L.  R.  R.  319. 

Corporaticm,  101  Mass.  547;  First  Nat  (w)  2  Bing.  2a 

Bank  v.Dearbom,  115  id.222, 223.  See  («)  Einloch  y.  Craig,  3 T.  R.  783. 
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Lord  Ellenborough  observed,  in  Patten  v.  Thompson  (a?),  that 
^  if  it  be  taken  that  the  cargo  was  consigned  to  the  Liverpool 
house  as  a  security  for  advances  made  by  them,  this  may  afford  a 
ground  for  their  claim  to  detain  the  same  until  such  time  as  they 
are  indemnified  against  these  advances  on  the  responsibility  they 
had  contracted  in  respect  of  the  cargo.  But  the  case  as  it  now 
stands  seems  to  me  to  go  further,  and  that  the  defendant^  in  order 
to  succeed  in  his  claim,  must  make  out  this  position,  that  when* 
ever  a  principal  consigns  goods  to  his  factor  for  sale,  and  is  at  the 
same  time  in  a  course  of  drawing  on  the  factor  upon  account,  the 
circumstance  of  there  being  mutual  credits  between  them,  does  of 
itself  give  to  the  factor  a  right,  not  merely  to  detain  such  consign- 
ments as  shall  come  to  his  hands,  but  to  anticipate  the  possession, 
and  to  keep  it  against  the  unpaid  seller.  If  there  had  been  any 
specific  pledge  of  this  cargo  in  the  course  of  the  transaction  —  if 
bills  had  been  accepted  by  the  Liverpool  house  on  the  credit  of 
this  particular  consignment,  or  if  it  had  been  so  stipulated  —  this 
would  have  been  a  different  case." 

In  Evans  v.  Niokol  (y),  which  was  decided  in  1841,  trover  was 
brought  for  a  quantity  of  alkali  and  potash,  and  the  defendants 
pleaded  that  the  plaintiffs  were  not  possessed,  as  of  their  own 
property,  of  the  goods  mentioned.  At  the  trial,  it  appeared  that 
a  manufacturer  at  Newcastle  consigned  the  potash  and  alkali 
to  K  and  Co.,  their  factors  in  London,  specifically  to  meet 
'*^a  bill  drawn  upon  them,  transmitting  to  them  a  receipt  [393^] 
signed  by  the  mate  of  the  vessel.  The  receipt  acknowl- 
edged the  goods  to  have  been  received  for  E.  and  Co.  At  the  time 
of  the  shipment  the  consignor  was  indebted  to  the  shipowners  for 
freights  due  on  former  shipments.  He  became  bankrupt,  where- 
upon the  shipowners  refused  to  sign  the  bills  of  lading,  claiming 
a  general  lien.  The  vessel  reached  London,  and  the  shipowners 
sent  to  their  agents  there  (the  defendants)  an  order  for  the  goods 
in  question.  The  defendants  received  the  goods,  and  refused  to 
deliver  them  to  E.  and  Co.,  the  plaintiffs.  An  unsuccessful 
attempt  was  made  to  prove  a  custom  to  a  general  lien,  and  Chief 
Justice  Tindal  ruled  upon  the  other  question,  that  the  circumstance 
of  the  alkali  having,  at  the  time  of  the  shipment,  been  specifically 
appropriated  by  the  consignor  to  the  bill,  vested  such  a  property 

(a;)  5  M.  &  S.  350.  (y)  4  Scott,  N.  R.  43. 
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therein  in  the  plaintiffs  as  to  enable  them  to  maintain  trover.  A 
rule  nisi  to  enter  a  nonsnit  was  discharged. 

Manle,  J.,  said:  ^  Upon  the  delivery  of  the  goods  to  the  defend- 
ants to  be  delivered  to  the  plaintiffs,  and  the  defendants'  accept- 
ance of  Lhem  npon  those  terms,  the  property  vested  in  the  plaint- 
iffs, who  had  an  interest  in  them,  viz.,  the  interest  of  persons  with 
whom  the  goods  were  pledged.  And  this  view  of  the  case  is 
strongly  supported  by  tlie  decision  of  the  Court  of  Exchequer  in 
Bryans  v.  Nix{z).  It  is  clearly  competent  to  a  man  to  sell  goods 
to  another,  and  to  vest  in  him  the  property,  though  the  goods  are 
not  present.  It  is  admitted  that  the  plaintiff'  right  to  recover 
would  have  been  indisputable  had  the  relation  between  Clapham 
(the  consignor)  and  the  plaintifiis  been  that  of  vendor  and  vendees, 
instead  of  pawnor  and  pawnees.  But  the  goods  having  been 
shipped  by  Clapham  to  the  order  of  the  plaintiffs  upon  their  ac- 
ceptance of  the  500Z.  bill,  and  the  defendants  having  received 
them  for  the  purpose  of  being  delivered  to  the  plaintiffs,  and 
Clapham  not  having  revoked  the  consignment,  it  appears  to  me 
that  the  plaintiffs  acquired  such  an  interest  in  the  property  and 
right  to  the  possession  as  to  entitle  them  to  maintain  trover  against 
the  defendants." 

The  case  of  JETailli  v.  Smith  {a)  bears  a  resemblance  to  Evans 
V.  Niohol.  A.,  of  Liverpool,  wishing  to  draw  upon  the  banking* 
house  of  B.  in  London,  agreed,  among  other  securities  given,  to 
consign  goods  to  a  mercantile  house  consisting  of  tiie  same 
[394*]  ^partners  as  the  banking-house,  though  under  the  firm  of 
B.  and  C.  Accordingly  he  remitted  the  invoice  of  a  cargo 
and  the  bill  of  lading  indorsed  in  blank  to  B.  and  C,  but  the  cargo 
was  prevented  from  leaving  Liverpool  by  an  embargo.  A,  then 
became  bankrupt,  being  considerably  indebted  to  B.,  and  the  cargo 
was  delivered  to  his  assignees  by  the  captain.  It  was  held  that 
B.  and  C.  might  maintain  [trover]  for  the  cargo  against  the  captain. 

In  Kinloch  v.  Craig  (5),  Bruce  v.  Waite  {c)  and  IficlhoU  v. 
CUnt  {d)j  there  was  no  documentary  or  other  evidence  to  prove 
that  the  intention  of  the  consignors  was  to  vest  the  property  in 
the  consignee  from  the  moment  of  delivery  to  the  carrier. 

(z)  8  M.  &  W.  15.  (c)  3  M.  &  W.  15. 

(a)  1  B.  &  P.  563.  (d)  3  Price,  547. 

(b)  3  T.  Bep.  783. 
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Sect.  3. — continued.       page. 
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mon law,  and  the  provisiattB  of 
the  Factors' Acts 432 
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Contracts  affected  hy  Fraud, 
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The  rights  of  a  principal  against  third  parties  may  be  distributed 
under  the  following  heads: 

(a.)  The  right  to  sue  upon  the  contracts,  and  to  take  advantage 
of  the  acts  of  his  agent 
[396*]  *(b.)  The  right  to  recover  money  wrongfully  paid  or  ap- 
plied by  the  agent 
(c.)  The  right  to  recover  goods  wrongfully  conveyed  or  pledged, 
(d.)  The  right  to  rescind  contracts  affected  by  fraud  of  the  agent 
and  the  other  contracting  parties. 

Sect.  1.  —  The  right  to  etie  on  contmcts  of  agent. 

Those  acts  or  contracts  of  an  agent  which  render  the  principal 
liable  to  third  parties  impose  upon  the  third  parties  themselves  a 
reciprocal  obligation  to  the  principal;  and  as  the  principal  is  lia- 
ble to  the  burden  of  such  acts  or  contracts,  whether  the  agent  bad 
authority  originally,  or  his  acts  have  been  duly  ratified,  so  he  is 
entitled  to  the  rights  and  benefits  arising  from  such  contracts^  and 
may  enforce  those  rights  by  action.* 

'See  ante,  p.  879,  post,  401,   and  been  sent  on  a  tour  of  coUectiQn  for  hit 

notes;  Gonkhn  v.  Leeds,  58  111.  178;  principal,  paid  his  fare  as  passenger  in 

Barber  v.  Garvey,  83  id.  184;  Machias  a  railroad  car,  and  committed  his  trunk. 

Hotel  Co.  T.  Goyle,  8o  Me.  405.  which  contained  money  belonging  to 

Otherwise,  if  the  contract  is  nnder  his  principal,  not  exceeding  a  reasoDa- 

seal.    Briggs  v.  Partridge,  64  N.  T.  ble  amount  for  traveling  ezpoues,  to 

357.    See,  ante,  pp.  171, 172,  and  notes,  the  agent  of  the  proprietorB  of  the  rail* 

If  an  agent  procures  the  note  of  his  road,  and  the  tzunk  was  lost:  HM^ 
principal  to  be  discounted,  and  deposits  that  an  action  would  not  lie  in  the  name 
tiie  proceeds  in  bank  to  his  own  credit,  of  the  principal  upon  the  contract  ex« 
the  principal  may,  it  is  held,  maintain  isting  between  his  agent  and  the  de- 
an action  therefor  against  the  bank  in  fendant.  Weed  v.  Saratoga,  etc  B.R. 
his  own  name,  notwithstanding  the  Co.,  19  Wend.  534. 
bank,  after  notice,  has  paid  the  money  The  husband  of  plaintifl^  as  her 
on  the  check  of  the  agent  Fraader  v.  agent,  but  in  his  own  name,  entered 
Erie  Bank,  8  W.  &  S.  18.  into  a  contract  under  seal  with  the  de- 

Where  a  merchant's  derk,  who  had  fendant  for  the  salel^  the  latter  of  oar- 
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Tlie  rights  here  mentioned  are  sabject  to  two  qualifications. 
The  first,  which  is  of  universal  application,  whether  the  principal 
is  known  or  nndisclosed  at  the  time  the  contract  is  entered  into, 
is,  that  the  right  of  the  principal  is  affected  and  modified  by  the 
declarations,  misrepresentations,  concealments,  and  fraud  gener- 
ally of  the  agent  acting  within  the  scope  of  his  authority.^  The 
second,  which  is  applicable  to  cases  where  the  agent  has  been  al« 
lowed  to  contract  as  principal  with  the  third  party  without  notice, 
is,  that  the  principal,  if  he  takes  advantage  of  the  agent's  contract, 
must  do  so  subject  to  all  the  equities  and  rights  of  which  the 
other  contracting  party  might  avail  himself  in  the  transaction  as 
against  the  agent,  assuming  the  latter  to  have  been  a  principal.^ 

It  may  be  here  mentioned  that  the  right  of  the  principal  to  sue 
is  not  affected  by  the  fact  that  the  agent  also  is  entitled  to  sue,  or 
that  the  principal  was  undisclosed  when  the  contract  was  made, 
or  that  the  agent  acts  under  a  del  credere  commission,  or  that  the 
other  contracting  party  dealt  with  the  agent  without  notice  of  the 
existence  of  a  principal. 

Lord  Mansfield  stated  (a),  as  early  as  the  year  1788,  that  the 
rule  had  long  been  settled  tliat  where  a  factor,  dealing  for  a  prin- 

tain  real  estate.    Plaintiff  was  present  v.  Handy,  23  Wend.  260;  Bennett  y. 

during'  the  negotiations.    She  received  Judson,  21  N.  Y.  238;  Grans  y.  Hunter, 

the  deed  from  defendant,  paid  the  oon-  28  id.  389;   Elwell  y.  Chamberlin,  31 

Bideration  and  took  possession  of  the  id.  611,  619;  N.  Y.  &  N.  H.  R.  R. 

land:  HM,  that  an  action  oonld  be  Co,  y.  Schuyler,  34  id.  30;  Crump  y.  U. 

maintained  Vy  the  plaintiff  for  fraud  in  S.  Mining  Co.,  7  Gratt  352. 
the  sale  on  the  port  of  the  defendant.       *  See  ante,  p.  379,  and  note;  Tranb 

Beaidslqr  y.  Duntl^,  69  N.  Y.  577,  y.  Milliken,  57  Me.  63;  Koch  y.  Willi, 

which  was  a  bill  for  a  specific  perform-  63  III.  144;  Miller  y.  Lea,  35  Ind.  396; 

ance  of  an  alleged  oral  agreement  for  Lime  Rock  Bank  y.  Plimpton,  17  Pick, 

the  sale  of  land  by  defendant  to  plaint-  159;  Culyer  y.  Bigelow,  43  Yt  249; 

iff,  the  fraud  consisting  in  the  omission  Peel  y.  Shepherd,  58  Ga.  365. 
from  the  deed  of  a  part  of  the  premises       If  the  purchaser  of  property  does  not 

ondly  baxgained  for.     See,  howeyer,  know  that  he  is  dealing  with  an  agent 

Chandler  y.  Coe,  54  N.  H.  561;  Briggs  of  the  owner  and  has  not  good  reason 

y .  Partridge,  supra.  to  know  it,  he  is  justified  in  treating  the 

'  Morton  y.  Scull,  23  Ark.  289;  De-  agent  as  the  owner,  and  payment  of  the 

meritt  y.  Meseme,  39  N.  H.  521 ;  Mad-  purchase  price  to  him  will  be  a  defense 

laon  &  Ind.  R.  R.  Co.  y.  Norwich  Saying  to  an  action  by  \he  owner  for  the 

Society,  24  Ind.  457;  Mutual  Benefit  amount.     Eclipse  Wind  Mill  Co.  y. 

Ins.  Co.  y.  Cannon,  48  id.  264;  Barber  Thorson,  46  Iowa,  181. 
T.  Britton,  26  Yt  112;  North  Riyer       (a)  Rabone  y.  WiUams,  7  T.  R.  360  n. 
Bank  y.  Aymar,  3  Hill,  262;  Sandfoid 
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cipal,  but  concealing  that  principal,  delivered  goods  in  bis  own 
name,  the  other  contracting  party  has  a  right  to  consider  him 

to  all  intents  and  purposes  as  the  principal;  and  though 
[397*]  *the  real  principal  may  bring  an  action  upon  that  contract 

against  the  purchaser  of  the  goods,  the  latter  may  set  off 
any  claim  he  may  have  against  the  factor  in  answer  to  the  demand 
of  the  principal.  This  principle,  after  having  been  frequently 
acted  upon  at  Kisi  Frius,  was  at  length,  in  the  year  1797,  con- 
firmed by  the  full  Court  of  King's  Bench.  George  v.  ClaggeU  {b) 
was  a  case  which  decided  that,  if  a  factor  sells  goods  as  his  own, 
and  the  buyer  knows  nothing  of  any  principal,  the  buyer  may  set 
off  any  demand  he  may  have  on  the  factor  against  the  demand  for 
the  goods  made  by  the  principal.^  The  difficulty  felt  in  applying 
the  statute  of  set-off,  and  saying  that  the  terms  of  the  statute 
were  satisfied,  so  as  to  say  that  the  debt  of  the  factor  should  for 
the  purpose  of  the  action  be  considered  as  the  debt  of  the  princi- 
pal, was  got  over  by  a  subsequent  case  {c)y  where  it  was  held  that 
the  existence  of  the  set-off  without  any  knowledge  of  the  agency 
entitled  the  debtor  to  set  up  as  against  the  principal  the  defence 
of  setoff  as  a  quasi  extinguishment,  notwithstanding  the  words 
of  the  statute  of  set-off. 

Mr.  Justice  Willes,  in  Semema  v.  Brifieley  (d)y  has  pointed 
out  that,  in  order  to  make  a  valid  defence  within  the  above  rule, 
the  defendant  must  show: 
(1.)  That  the  contract  was  made  by  a  person  whom  the  plaintiff 

had  intrusted  with  possession  of  the  goods. 

(&)  7  T.  R.  359.  tion  against  him  by  L.  to  recover  tibe 

'  On  sales  made  l^  a  factor,  Hie  piin*  proceeds  of  the  goods  which  had  been 

cipal  may  recover  the  price  due  by  the  sold  by  him,  set  o£P  an  individual  in- 

vendee,  subject  to  the  eqoities  which  debtedness  due  from  L.  to  him.    Ladd 

the  vendee  has   acquired  by  dealing  y.  Arkell,  40  N.  Y.  Superior  Ct.  150. 

with  the  agent  as  principal,  or  which  If  an  agent,  appointed  to  collect  a 

the  agent  may  have  acquired  from  the  debt,  is  indebted  to  the  debtor,  the  lat- 

course  of  dealing  between  him  and  the  tor  cannot  ofiset  against  the  debt  due 

vendee.    Merrick's  Estate,  5  W.  &  S.  9;  from  him  to  the  principal,  claims  against 

S.  C,  2  Ashm.  485.    See  note,  p.  396;  the    agent     Wilson   v.    Codman,  3 

ante,  p.  120.  Cranch,  204. 

Where  a  factor,  L.,  entrusts  goods  of  (c)  Qsxt  v.  Hineheliff,  4  B.  J^  C.  547. 

his  principal,  W.,  to  an  agent,  A.,  for  (d)  18  C.  B.,  N.  S.  477;  34  L.  T.,  C. 

sale,  such  agent  knowing  that  L.  was  P.  161. 
the  factor  of  W.,  A.  cannot  in  an  ac- 
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(2.)  That  the  person  sold  them  as  his  own  goods  in  his  own 
name,  as  principal,  with  the  authority  of  the  plain tifE. 

(3.)  That  the  defendant  dealt  with  him  as  and  believed  him  to 
be  die  principal  in  the  transaction,  and  that  before  the 
defendant  was  nndeceived  in  that  respect  the  set-oil 
accrued. 

Hence,  if  the  buyer  is  dealing  with  a  known  agent,  the  prin- 
ciple laid  down  in  George  v.  Claggett  does  not  apply,  although 
the  buyer  does  not  know  at  the  time  who  is  the  particular  prin- 
cipal {e)} 

The  principles  stated  by  Mr.  Justice  Willes  in  Semema  v. 
Brvnaley  were  accepted  by  the  Court  of  Common  Pleas  in 
1873  (/> 

In  Borries  v.  The  Imperial  Ottoman  JBankj  which  was 
decided  *in  1873,  there  was  a  count  for  goods  sold  and  [398*] 
delivered.  To  this  the  defendants  pleaded  that  the  goods 
were  sold  and  delivered  to  them  by  Scheitlin  and  Co.,  then  being 
the  agents  of  the  plaintiffs,  and  tliat  Scheitlin  and  Co.  sold  the 
goods  in  their  own  name,  and  as  their  own  goods,  with  the  con- 
sent of  the  plaintiffs;  that  at  the  time  of  the  sale  the  defendants 
believed  Scheitlin  and  Co.  to  be  the  owners  of  the  goods,  and  did 
not  know  that  the  plaintiffs  were  the  owners  of  or  interested 
therein,  or  that  Scheitlin  and  Co.  were  their  agents;  and  that 
before  the  defendants  knew  that  the  plaintiffs  were  the  owners  of 
the  goods,  or  that  Scheitlin  and  Co.  were  agents  in  the  sale  thereof} 
Scheitlin  and  Co.  became  indebted  to  the  defendants,  who  olaimed 
a  set-off.  The  plaintifib  replied  that  before  the  sale  the  defend- 
ants had  the  means  of  knowing  that  Scheitlin  and  Co.  were  merely 
apparent  owners  of  the  goods,  and  that  the  same  were  intrusted 
to  Scheitlin  and  Co.  merely  as  agents,  and  that  Scheitlin  and  Co. 
were  agents,  and  as  such  sold  the  goods  to  the  defendants.    The 

(e)  Ibid.  afl  ix>  the  capacity  in  which  the  seller 

'  See  Graham  ▼.  Dackwall,  8  Bash,  acts,  will  oe  denied  the  benefit  of  his 

12;  Saladin  v.  Mitchell,  45  111.  79.  set-off,  if  it  should  torn  out  that  he  has 

If  the  character  of  a  seller  is  equivo-  bought  of   an   undisclosed    prindpaU 

eal,  if  he  is  known  to  be  in  the  habit  of  Miller  ▼.  Lea,  85Md.  896. 

selUng  sometimes  as  agent  and  some-  (/)  Borries    y.   Imperial    Ottoman 

times  as  principal,  a  purchaser  who  is  Bank,  L.  B.,  9  C.  P.  88;  43  L.  J.,  C. 

aware  of  this  and  makes  no  inquiries  P.  3. 
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court  held  that  the  plea  was  good,  and  the  replication  no  answer 
to  it. 

Coleridge,  C.  J.,  said:  ^^The  essence  of  the  defence  is,  the  real 
state  of  the  defendants'  mind  when  they  bought  the  goods  of 
Scheitlin  and  Co.  They  assert  that  it  was  this,  that  thej  believed 
the  goods  to  be  the  goods  of  Scheitlin  and  Co.,  and  did  not  know 
or  believe  that  the  plaintiffs  were  the  owners  of  or  interested  in 
them.  That  brings  the  case  distinctly  within  the  rnle  in  George 
V.  Claggett;  and  that  is  the  form  of  plea  which  has  been  com- 
monly in  use  to  raise  a  defence  of  this  kind«  I  observe  that  in 
two  cases — Purchell  v,  Salter  (g)  and  Semensa  v.  Brinaley  (A) 
—  where  the  plea  contained  an  averment  that  the  defendant  had 
no  means  of  knowledge,  no  notice  is  taken  of  that  allegation  in 
the  judgment.  If  it  be  necessary  to  aver  that  the  defendants  had 
not  notice  that  the  plaintiffs  were  the  owners  of  the  goods,  I  think 
that  is  substantially  averred  in  this  plea  by  the  statement  that 
Scheitlin  aod  Co.,  with  the  consent  of  the  plaintiffs,  sold  the  goods 
as  their  own,  and  that  the  defendants  believed  them  to  be  the 
owners  of  them,  and  did  not  know  that  the  plaintiffs  were  the 
real  owners.'' 

The  above  decisions  of  the  Court  of  Common  Pleas  were  re- 
viewed  by  the  Court  of  Appeal  in  1876,  when  the  latter  court 
decided  that  a  person  purchasing  goods  from  a  factor,  who 
[399^]  sells  *them  in  his  own  name,  can  set  off  a  debt  due  to  him 
from  the  factor  personally,  in  the  same  way  as  if  the  &ctor 
was  the  plaintiff,  unless  the  purchaser  has  notice  that  the  factor  is 
not  the  principal ;  and  that  this  right  is  not  affected  by  the  fact 
that  the  factor,  in  selling  in  his  own  name  without  disclosing  the 
agency,  is  acting  in  contravention  of  the  express  directions  of  his 
principal  (^).  Brett,  J.  A.,  explained  that  the  statement  by 
"Willes,  J.,  in  Sernenza  v.  Brinsley^  was  to  the  effect  that  it  must 
be  shown  that  the  agent  acted  with  the  authority  of  his  principal. 
This  statement  was  due  to  the  circumstance  that  he  was  dealing 
with  the  demurrer.  Such  authority  is  shown  when  the  facts  prove 
tliat  the  agent  is  intrusted  as  a  factor.  ^^!N'ow,"  said  his  lordship, 
^'  the  rule  of  law  is,  that  the  extent  of  an  agent's  authority,  as  be- 

(g)  1  Q.  B.  197.  (0  Ex  parte  Dixon,  Be  Henley,  L.  R., 

(h)  18  C.  B.,  N.  S.  467.  4  CL  Div.  183;  46  L.  J.,  Bank.  20. 
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tween  himself  and  third  parties,  is  to  be  measured  by  the  extent 
of  his  usual  employment.  That  being  so,  the  very  fact  of  intrust* 
ing  your  goods  to  a  man  as  a  factor,  with  right  to  sell  them,  is 
jprimd  fdcie  authority  from  you  to  sell  them  in  his  own  name.* 
Therefore,  it  not  being  shown  here  that  any  limitation  of  that 
authority  was  made  known  to  the  person  who  was  dealing  with 
the  agent,  there  is  sufficient  evidence,  as  between  the  principal 
and  such  third  party,  that  the  goods  were  to  be  sold  by  the  agent 
in  his  own  name  as  principal,  with  the  authority  of  the  person 
who  so  intrusted  him  with  the  goods.  That  point,  therefore,  is 
made  out.  It  is  true  that  Mr.  Justice  Willes,  in  Semema  v. 
Brindey^  states  it  to  be  necessary  that  the  agent  should  have  the 
authority  of  the  principal  for  selling  in  his  own  name;  but  he  was 
only  dealing  with  a  demurrer  to  a  plea;  and,  at  the  end  of  the 
judgment,  he  says  it  was  a  great  pity  that  the  parties  did  not  go 
on  to  try  the  facts;  and,  if  the  facts  had  been  tried,  I  have  no 
doubt  that  as  soon  as  he  found  that  the  agent  was  intrusted  witli 
the  goods  as  a  factor,  he  would  have  held  that  that  proved  author* 
ity  given  to  him  by  the  principal  to  sell  in  his  own  name,  so  far 
as  anybody  was  concerned  to  whom  some  limitation  of  his  author- 
ity was  not  disclosed.  It,  therefore,  is  made  out  that  the  agent 
sold  in  his  own  name  with  the  authority  of  the  principal.  An- 
other point  taken  in  the  argument  was,  that  the  person  dealing 
should  be  shown  to  have  believed  that  the  agent  was  the  principal 
in  the  transaction.  Evidence  to  the  effect  that  he  dealt  under 
such  belief  was  given  by  the  person  dealing  with  the  agent; 
but  it  was  further  argued  *that  the  former  must  be  taken  [400*] 
to  have  known  the  contrary,  because  the  acceptances  on 
former  transactions  showed  on  their  face  that  the  agent  was  deal- 
ing as  an  agent."  The  court,  however,  decided  the  latter  point 
against  the  principal  upon  the  facts.  ^^  The  arguments  of  the  ap- 
pellant (the  principal),"  said  James,  L.  J.,  '^  are  founded  on  a 
private  communication  between  the  principal  and  his  agent,  and 
on  the  form  of  certain  bills  of  exchange.  As  regards  third  par- 
ties, the  powers  of  an  agent  are  measured  by  the  apparent  scope 
of  his  authority,  and  cannot  be  limited  by  any  private  communi- 
cation with  him.  Then  as  to  the  forms  of  the  bills  of  exchange, 
when  I  come  to  look  at  them,  I  think  the  argument  amounts  to 

'Seeante,  p.  123. 
34 
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nothing  whatever,  because,  although  there  is  something  [Minted 
upon  them  as  to  agency,  that  is  so  written  over  with  ink  as  to 
prevent  anybody  from  noticing  it"  An  attempt  was  made,  on 
behalf  of  the  principal,  to  limit  the  definition  of  the  term  factcMr 
to  persons  introsted  with  goods  from  abroad.  The  attempt,  it 
need  scarcely  be  remarked,  was  unsnccessf  oL 

The  right  of  the  principal  to  sue  is  paramonnt  to  that  of  the 
agent,  and  in  cases  where  either  may  bring  an  action,  the  former, 
by  giving  notice  to  the  other  contracting  party,  pats  an  end  to  the 
agent's  right  of  action,  except  in  cases  where  the  agent  has  a  lien 
upon  the  subject-matter  of  the  action  equal  to  the  claim  of  the 
principal^  Thus,  where  a  factor  sold  goods,  and  the  principal 
took  steps  to  recover  the  debt  himselt  Lord  Ellenborongh  ruled 
that  after  the  intervention  of  the  principal  the  right  of  the  factor 
to  sue  was  gone,  and  that  the  debt  was  due  to  the  principal  in  the 
same  manner  as  if  the  sale  had  been  made  personally  by  him  in 
the  first  instance  {j).  An  instance  of  the  exception  to  the  rule  is 
furnished  by  Hvdson  v.  Granger  (k\  which  was  decided  in  1821. 
There  the  owner  of  goods,  being  indebted  to  a  factor  in  an  amount 
exceeding  their  value,  consigned  them  to  him  for  sale.  The  fac- 
tor, who  was  also  similarly  indebted  to  the  defendant,  sold  the 
goods  to  him.  The  factor  afterwards  became  bankrupt,  and  on  a 
settlement  of  accounts  between  the  defendant  and  the  assignees, 
the  defendant  allowed  credit  to  them  for  the  price  of  the  goods, 
and  proved  for  the  residue  of  his  claim  against  the  estate.  The 
plaintiffs,  the  original  owners  of  the  goods,  brought  an 
^401*]  action  against  the  vendee  *for  the  price;  but  the  court 
held  that,  as  the  factor  had  a  lien  on  the  whole  price  of  the 
goods,  the  settlement  of  accounts  between  the  vendee  and  the 
assignees  afforded  a  good  answer  to  the  action. 

Mr.  Justice  Holroyd  summarized  the  law  thus:  "In  Drink- 
water  V.  Goodwin  (V)  it  was  expressly  decided  that  a  factor  who 
becomes  surety  for  a  principal  has  a  lien  on  the  price  of  the  goods 
sold  by  him  for  his  principal  in  the  amount  of  the  sum  for  which  he 
becomes  surety; '  and  Mr.  Justice  Chambre,  in  Houghton  v.  Mat- 

>See  Taintor  v.  Ftendergaflt,  8  HUl,  (Q  Cowp.  251. 

72;  post,  p.  404.  *  See  Daniel  v.  Swift»  54  6a.  113; 

(j)  Sadler  y.  Leigh,  4  Camp.  195.  ante,  p.  868,  note. 
{k)  5  B.  &  Aid.  27. 


CHAP.  Vn.]      BIGHTS  OF  PRINCIPAL  AGAINST  THIBD  PAKTIBS.       531 

theu)e  (m),  considers  that  settled  law.  Clark  (the  factor),  having 
a  lien  on  the  proceeds,  had  a  right  to  receive  the  price  from  the 
bnyer,  and,  when  he  had  so  received  it,  to  retain  it  against  HaU 
lowell  (the  consignor).  The  bankruptcy  of  Clark  coald  not  ope- 
rate to  destroy  his  right  of  lien,  though  it  would  operate  as  a 
revocation  of  his  authority  to  receive  any  money  on  behalf  of  his 
principal.  His  assignees,  after  the  bankruptcy,  had  the  same 
rights  as  the  bankrupt  had  before.  Assignment  made  to  Clark 
before  his  bankruptcy,  even  against  the  will  of  Hallowell,  would 
have  operated  as  a  valid  payment  as  against  Hallowell,  and  a  pay- 
ment to  his  assignees  afterwards  must  have  the  same  effect." 

By  the  law  of  England  an  xmdisclosed  principal  may  sue  and 
be  sued  upon  mercantile  contracts  made  by  his  agent  in  his  own 
name,  subject  to  any  defenses  or  equities  which,  without  notice, 
may  exist  against  the  agent  (n)}  If  the  owner  of  goods  allows 
the  broker  through  whom  he  sells  them  to  sell  them  as  a  princi- 
pal, the  buyer  of  goods  so  sold  is  discharged  by  payment  to  the 
broker  in  any  way  which  would  have  been  sufficient  had  he  been 
the  real  owner  {o).^  "  A  broker,"  remarked  Lord  EUenborough, 
^'  after  having  made  the  contract  of  sale,  cannot  vary  the  terms 
of  it;  but  in  this  case  the  person  employed  to  sell,  himself  acted 
as  a  principal,  and  the  plaintiff,  knowing  this,  authorized  his 
mode  of  dealing,  and  all  its  consequences "  (p).  To  a  similar 
effect  it  has  been  said  that  a  broker,  with  an  undisclosed  princi- 
pal, may  vary  the  terms  of  payment  after  the  sale  is  completed. 
The  principal  may  interfere  at  any  time  before  payment,  bnt  not 
to  rescind  what  has  been  before  done.  But  if  a  man  sells 
goods,  acting  as  a  broker,  the  moment  the  sale  is  com*pleted  [402*] 
he  is  fwactuB  officio.  The  terms  of  the  contract  cannot 
then  be  altered  except  by  the  authority  of  the  principal  (j).' 

(m)  3  6.  &  P.  489.  state  of  the  tide. 

(n)  Per  Curiam,  Browning  v.  Provin-  (o)  Coates  v.  Lewes,  1  Camp.  444. 

dal  Insurance  Company  of  Canada,  L.  '  Tranb  y.  Milliken,  57  Me.  63;  Peel 

R.,  5  P.  C.  279.  y.  Shepheid,  58  Ga.  865;  Saladin  y. 

*  See  ante,  pp.  379,  396,  and  notes;  Mitchell,  45  HI.  79. 

Woodruff  y.  McGehee,  80   Gki.  158;  See  ante,  p.  396,  and  note. 

Foster  y.  Smith,  2  Cold.  474;  Hunting-  {p)  Ibid. 

ton  y.  Knox,  7  Cuah.   371;  Bryant  y.  (g)  Per  Lord  EUenborough,  Black- 

Welb,  56  N.  H.  152,  a  lease  not  under  bum  y.  Scholes,  2  Camp.  341. 

seal,  executed  by  agent  in  his  own  name  '  See  Saladin  y.  MitcheU,  45  01.  79; 

without  disclosing   his  agency  or  the  ante,  p.  122,  note. 
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It  is  a  well-established  rale  of  law  that  where  a  oontract  not 
under  seal  is  made  with  an  agent  in  his  own  name  for  an  undia* 
closed  principal,  either  the  agent  or  principal  maj  sne  upoo  it.^ 
If  the  principal  sues,  then  the  defendant  is  entitled  to  be  placed 
in  the  same  position  at  the  time  of  the  disclosure  of  the  real 
principal  as  if  the  agent  had  been  the  contracting  partj.^  This 
rule  is  most  frequently  acted  upon  in  sales  bj  factors,  agents  or 
partners,  in  which  cases  either  the  nominal  or  real  contractor  may 
sue;  but  it  may  be  equally  applied  to  other  cases  (r),  but  not  to 
tlie  case  of  a  broker  who  had  neither  the  documents  of  title  to 
the  goods  nor  the  possession  of  the  goods  («).  Hence  where  a 
broker  sells  goods  without  disclosing  the  name  of  his  principal, 
and  in  so  doing  exceeds  his  authority,  the  buyer  cannot  set  off  a 
debt  due  from  the  broker  to  him  against  the  demand  for  the  goods 
made  by  the  principal  (t)}  The  real  ground  upon  which  this 
and  similar  decisions  rests  is,  that  where  a  principal  permits  an 
agent  to  sell  as  apparent  principal,  and  afterwards  intervenes,  the 
buyer  is  entitled  to  be  placed  in  the  same  situation  at  the  time 
of  the  disclosure  of  the  real  principal  as  if  the  agent  had  been 
the  real  contracting  party,  and  is  entitled  to  the  same  defence, 
whether  it  be  by  common  law  or  statute,  payment  or  set  o£^  as 
he  was  entitled  to  at  that  time  against  the  agent,  the  apparent 
principal  (t^). 

The  rale  that  a  principal  may  sue  upon  a  contract  entered  into 
on  his  behalf  by  an  agent,  although  his  name  was  concealed  at 
the  time  of  the  contract,  is  not  affected  by  the  rules  of  the  Stock 
Exchange,  the  effect  of  which  is  to  make  all  stockbrokers  princi- 
pals as  between  themselves,  but  not  to  take  away  the  right  of  a 
principal  to  sue  in  respect  of  his  own  right  in  his  own  name  {v\ 
or  to  free  an  undisclosed  principiil  from  liability  {x). 

The  mere  fact  that  persons  have  notice  that  a  party  contract- 
ing with  them  in  his  own  name  is  a  &ctor,  is  not  enough  to 
deprive  them  of  the  rights  they  have  derived  from  his  actually 

>  See  aate,  pp.  379,  896,  401.  12;  Miller  v.  Lea,  ante,  p.  d97,  note. 

(r)  Per  Curiam,  Sims  v.  Bond,  5  B.       (m)  Per  Curiam,  Osbeig  v.  Bowdeot 

&  Ad.  389.  8  Ex.  852. 

(8)  Baring  v.  Come,  2  B.   &  Aid.       (r)  Langton  v.  Waits,  L.  B.,  6  £q. 

137.  165. 

(t)  Ibid.  (x)  Moriimer  v.  McCaUan,  CM.* 

*  See  Qraham  v.  Dackwall,  8  Bosh,  W.  58. 
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Belling  goods  as  a  principal.  A  man  who  is  in  the  habit 
of  *selling  the  goods  of  others  may  likewise  sell  goods  as  [403*] 
his  OMm;  and  where  he  sells  goods  as  a  principal  with  the 
sanction  of  the  real  owner,  the  purchaser  who  is  tlius  led  to  give 
him  credit  will  not  be  deprived  of  his  set-off  by  the  intervention 
of  any  third  person.*  This  rule,  however,  does  not  apply  where 
the  purchaser  has  express  notice,  before  the  completion  of  the  con^ 
tract,  that  the  seller  acted  only  as  factor  (y).  Bat  a  person  who 
contracts  as  agent  cannot  afterwards  sue  as  principal,  withoat  giv- 
ing notice  to  the  other  contracting  party  that  he  is  the  real  prin* 
cipal  {z)} 

The  rule  that  an  undisclosed  principal  may  take  advantage  of 
the  contract  entered  into  by  his  agent  applies  to  policies  of  marine 
insurance,  even  when  no  assignment  clause  is  inserted  {a). 

When  a  written  contract  has  been  entered  into  by  an  agent  in 
his  own  name,  the  undisclosed  principal  is  entitled  to  sue  upon  it, 
although  it  sets  out  that  the  agent  agrees  to  pay  a  sum  of  money 
by  cheque  upon  his  own  bankers  (J).' 

The  proposition  that  the  right  of  a  principal  to  sue  upon  con- 
tracts entered  into  by  his  agent  may  be  modified  by  the  declara- 
tions, misrepresentations,  concealment  and  fraud  generally  of  the 
agent,*  is  sometimes  said  to  be  qualified  in  its  turn  by  the  decision 

^  See  ante,  p.  397,  note.  purchase.    Graves  v.  Spier,  58  Barb. 

(y)  Moore  v.  Glementson,  2  Gamp.  22.  349. 

(z)  Bickerion  v.  BuireU,  5  M.  &  S.  If  the  vendor  knows  when  he  effects 

883.  the  sale,  that  the  purchaser  has  been  in- 

'  See  ante,  p.  384,  and  note.  duoed  to  buy  by  the  faJse  and  fraudulent 

(a)  Browning  v.  Provincial  Insurance  representations  of  a  third  person,  he  is 

Company  of  Canada,  L.  R.,  5  P.  C.  268.  responsible  for  the  fraud,  though  such 

(h)  Phelps  V.  Prothero,  16  C.  B.  370.  person  was  not  his  agent  Law  v.  Grant, 

'  See  ante,  p.  896,  and  note.  supra. 

*  See  ante,  p.  896,  and  note;  post,  p.  An  innocent  principal  cannot  take  an 

465.  advantage  resulting  from  the  fraud  of 

If  an  agent  effects  a  sale  of  land  of  his  an  agent,  without  rendering  himself 

principal  by  feilse  representations  or  civilly  liable  to  the  injured  party.    Na- 

other  fraud,  without  authority  or  knowl-  tional  life  Ins.  Co.  v.  Minch,  5  Thomp. 

edgeof  the  principal,  the  latter  is  charge-  &  C.  545;  Elwell  v.  Chamberiin,  81  N. 

able  with  such  fraud  in  the  same  man-  Y.  611,  619;  Bowers  v.  Johnson,   18 

ner  as  if  he  had  known  or  authorized  it.  Miss.  169;  Lawrence  v.  Hand,  23  id. 

Law  V.  Grant,  37  Wis.  548;  Bennett  v.  103;  Mundorff  v.  Wickersham,  63  Penn. 

Judaon,  21  N.  Y.  238;  ElweU  v.  Cham-  St  87;  Haskit  v.  EUiott,  58  Ind.  493. 

beriin,  31  id.  611,  619.  See  ante.  Ratification,  p.  65. 

The  rule  b  the  same  in  the  case  of  a  Accordingly,  where  a  husband  as 
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of  the  Court  of  Exchequer  in  Cornfoot  t.  FawJee  {c),  which  has 
been  thought  to  limit  the  propoBition  to  cases  other  than  those 
where  the  principal  is  free  from  moral  frand.^  That  decision,  how- 
ever, when  carefully  examined,  it  will  be  found,  may  be  supported 
by  the  principle  that  oral  evidence  cannot  be  given  to  vary  the 
terms  of  a  written  contract  The  contract  in  that  case  was  in 
writing;  the  representation  upon  which  the  defendant  relied  as 
an  answer  to  the  action  was  not  embodied  in  the  contract  Baron 
Bolfe  admitted  that  if  the  plaintiff,  knowing  of  the  nuisance,  ex- 
pressly authorized  the  agent  to  state  that  it  did  not  exist,  or  to 
make  any  statement  of  similar  import;  or  if  he  pnrposely  em- 
ployed  an  agent  ignorant  of  the  truth,  in  order  that  such  agent 
might  innocently  make  a  &l6e  statement,  believing  it  to  be  true, 
and  might  so  deceive  the  party  with  whom  he  was  dealing,  in 
either  of  these  cases  he  would  be  guilty  of  a  fraud,  and  the  truth 
of  the  plea  would  then  be  established.    This  admission  proceeds 

upon  the  principle,  that  a  principal  was  not  liable  for  the 
[404*]  agent's  fraud,  unless  the  fraud  was  brought  *home  tohim. 

Baron  Alderson  laid  stress  upon  what  is  conceived  to  be 
the  true  ratio  decidendi^  namely,  that  above  stated  — a  view  which 
Baron  Parke  also  adopted.  If  the  decision  itself  is  thought  to 
support  the  general  proposition  that  a  person  who  has  been  in^ 
duced  to  enter  into  a  contract  by  the  fraud  of  the  agent  cannot 
set  up  such  fraud  as  an  answer  to  an  action  by  the  principal,  pro- 
vided the  latter  is  innocent,  it  can  no  longer  be  considered  as  an 
authority  (rf). 

The  following  propositions  may  be  inferred  from  the  authorities 
with  respect  to  the  right  of  a  principal  to  sue  upon  the  contraets 
of  an  agent: 

agent  of  his  wife,  by  fraud  procured  an  Katicknal  Exchange  Co.  v.  Drew,  2  Maoq. 

insuronoe  npon  her  life,  it  was  Aeld,  that  103,144;  S.  C,  92  Eng.  L.  &  Eq.  1; 

money  paid  npon  the  policy  by  the  in-  GoUins  v.  Evans,  5  Q.  B.  820;  Betg.  on 

Boianoe  company  to  the  personal  repre-  Sales,  §§  455,  462;  Story  on  Agency* 

sentative  of  the  wife  after  her  death,  §  139,  note;  2  Kent  Coul  (12  ed.)  G21, 

ooold  be  recovered  back,  notvnthstand-  notes   c.  and  1;   post,  p.  467.     See, 

ing  the  wife  was  innocent  of  the  fraad.  also,  Mr.  Bigelow's  comments  on  the 

Nat.  Life  Ins.  Co.  v.  Minch,  sapra.  case  in  his  Leading  Cases  on  Torts,  p. 

(e)  6  M.  &  W.  358.  21;  3  Am.  Law  Rev.  430;  Coddington 

I  The  case  of  Cornfoot  t.  Fowke  was  y.  Goddazd,  16  Gray,  436,  442. 

denied  by  Redfield,  J.,  in  Fitzsimmons  (d)  See  Wilson  v.  Poller,  3  Q.  B.  68» 

T.  Joslin,  21  Vt.  140.    See,  also.  Fuller  and  per  Willee,  J.,  in  Barwicik  y.  Eng* 

T.  Wilson, 3  Q.  B.  58;  S.  C.id.  68, 1009;  iish  Joint  Stock  Bank,  L.  B.,  2  £x.28& 
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(a.)  He  may  take  advantage  of  all  sncli  contracts,  whether  his 
name  has  been  disclosed  or  not,  except 

1.  When  the  agent  has  contracted  personally  by  deed  (e)} 

2.  When  in  a  contract  of  sale  the  agent  has  a  lien  upon  the 

snbject-matter  of  the  contract  or  its  proceeds,  exceeding 
or  equal  to  the  value,  in  this  case  the  right  of  the  agent 
is  paramount  to  that  of  the  principal  (/*).* 

3.  When  an  exclusive  credit  is  given  to  and  by  the  agent  (g). 
(b.)  This  right  of  the  principal,  when  it  exists,  is  subject  to  the 

qualification, 

1.  Defences  founded  upon  the  fraud  of  the  agent  are  equally 

valid  against  the  principal  (A).' 

2.  Where  the  agent  has  been  allowed  to  contract  as  principal 

without  notice,  the  principal  takes  the  contract  subject 
to  all  the  equities  and  rights  of  which  the  other  con* 
tracting  party  might  avail  himself  in  the  transaction  as 
against  the  principal  (^)/ 

Sect.  2.  —  I  he  right  of  tlie  principal  to  recover  money  vyrong- 

fully  paid  or  applied. 

Lord  Mansfield  laid  down  the  general  rule,  as  early  as  the  year 
1778,  to  the  effect  that  ^^  where  a  man  pays  money  by  his  agent 
which  ought  not  to  have  been  paid,  either  the  agent  or 
♦his  principal  may  bring  an  action  to  recover  it  back.  The  [405*] 
agent  may,  from  the  authority  of  the  principal ;  and  the 
principal  may,  as  proving  it  to  have  been  paid  by  his  agent  {k)J^ 
Hence,  if  exorbitant  fees  are  taken  by  a  custom-house  officer  from 
the  master  of  a  vessel,  the  owners  may  bring  an  action  to  recover 
the  excess  (Q. 

(e)  Applefcon  V.  Binks,  5  East,  149;  {h)  See  Parl^,  Sd  ed.  235. 

OWmer  v.  Chiistaan,  4  E.  &  B.  591;  *See  ante,  p.  403,  and  note. 

Pickering*8  Claim,  L.  R.,  6   Ch.  525;  (t)  Ibid. 

Sdiack  7.  Anthony,  1 M.  &  S.  573.  ^  See  ante,  p.  396,  and  note. 

^  See  ante,  pp.  171,  172,  and  notes;  (h)  Sadler  v.  Evans,  4  Boir.  1984; 

Speneer  v.  Field,  10  Wend.  88;  Potts  v.  Stevenson  v.  Mortimer,  Cowp.  805. 

Rider,  3  Ohio,  70;  Demarest  v.  New  *  See   ante,  p.  386,  and  note;  Far- 

Baibadoes,  40  N.  J.  Law,  604.  men*  k  M.  Bank  y.  King,  57  Penn. 

(/)  Hadsonv.  Granger,  5  B.&  Aid.  27.  St.  202;   Sheffer   v.  Montgomeiy,  65 

*Seeante,  p.  400.  id.  329. 

ig)  Addison  ▼.  Qandaseqni,  2  Smithes  (/)  Ibid. 
Lead.  Gases,  853,  and  notes. 
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In  Ancher  v.  The  Bank  of  England  (m),  decided  in  1781,  a 
speciallj  indorsed  bill  of  exchange  having  been  rendered  nego- 
tiable by  a  forged  indorsement  was  discounted  by  the  defendant. 
An  agent  of  the  drawer  having  taken  np  the  bill,  the  court  held 
that  the  drawer  might  recover  back  the  money  so  paid  by  his 
agent  (n). 

An  underwriter  who  has  acknowledged  the  receipt  of  premiums 
from  an  agent  will  not  be  allowed,  in  an  action  brought  by  the 
principal  to  recover  back  such  money,  to  say  that  the  agent  never 
paid  him.  Accordingly,  where  the  defendant  had  underwritten  a 
policy  of  insurance  effected  by  a  broker  on  account  of  the  plaintiff 
upon  goods  by  ship  or  ships,  he  was  not  allowed,  in  an  action 
brought  to  recover  back  the  premium  on  the  ground  that  the  goods 
had  never  been  shipped,  to  impeach  the  policy  signed  by  himself, 
on  which  ho  acknowledged  the  receipt  of  the  premium  (<?). 

In  actions  against  an  underwriter  for  a  loss,  an  acknowledg- 
ment in  the  policy  of  the  payment  of  the  premiums  is  condnsive 
as  between  the  assured  and  the  underwriter;  and  the  latter  can- 
not, as  a  rule,  set  off  the  premiums,  although  they  have  never 
hecn  paid  {p).  It  has  been  suggested,  however,  that  if  it  had  ap- 
peared on  the  face  of  the  case  that  the  underwriter  had  paid  the 
losses  and  returns  of  premium  to  the  assured  through  the  medium 
of  premiums  retained  in  the  h^ds  of  the  broker,  there  would  be 
an  answer  to  the  action  (^). 

Seot.  3.  —  The  right  of  the  prinoipal   to  folloto  property 

wrongfully  conveyed  or  its  proceeds. 

It  is  a  well-established  principle,  that  wherever  the  property 
of  a  party  has  been  wrongfully  misapplied,  or  a  trust  fund 

[406*]  has  *been  wrongfully  converted  into  another  species  of 
property,  if  its  identity  can  be  traced,  it  will  beheld,  in  its 

new  form,  liable  to  the  rights  of  the  orignal  owner  or  cestui  que 

trust  {r)} 

.   (m)  2  Doug.  637.  (g)  IWd. 

(n)  See  to  the  same  effect  Sigonmey  (r)  Stoiy,  Eq.  Jar.  §  12S8  et  aeq. 

V.  Lloyd,  8  B.  &  C.  622.  "  See  Farmers'  &  M.  Bank  v.  iQng. 

(o)  Dalzell  v.  Mair,  1  Camp.  592.  57  Pemi.  St.  202;  Greene  v.  Haskdl,  5 

(p)  De  Gaminde  v.  Pigoo,  4  Taont.  B.  I.  447;  Chesterfield  Manfg.  Co.  v. 

246.  I>ebon,5Pick.7;LeBretonv.PeixQe»2 
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»  Lord  Holt  ruled  in  1708  («),  that  trust  property  in  the  posses- 
sion of  a  factor  empowered  to  dispose  of  it  for  his  principal  did 
not  pass  to  his  assignees  upon  his  becoming  a  bankrupt.  Soon 
afterwards  Lord  Cowper  came  to  the  same  decision  {t).  The  doc- 
trine was  extended  in  WhUeoo7nbe  v.  Jaooh  (u)^  which  was  de- 
cided in  1711.  In  that  case  a  factor  intrusted  with  the  disposal 
of  merchandise  for  his  principal  sold  it,  and  received  the  money; 
and  instead  of  paying  the  money  to  his  principal  vested  the  pro- 
duce in  other  goods,  and  died  indebted  in  debts  of  a  higher  na- 
ture, such  as  specialty  debts.  The  Court  of  Chancery  held  that 
those  goods  should  be  taken  as  the  merchant's  estate,  and  not  the 
factor's.*  The  authority  of  this  case  at  law  was  acknowledged  by 
Willes,  C.  J.,  in  ScoU  v.  Surman  (x).  In  Ryall  v.  Holl  (y),  the 
two  latter  cases  are  quoted,  and  Lee,  C.  J.,,  accepts  the  principle 
that  ^^  things  arising  from  the  sale  of  other  things  follow  the  na- 
ture of  the  goods  themselves."  Again,  Lord  Mansfield  decided  {z) 
in  1763,  that  if  an  executor  becomes  bankrupt,  the  commis- 
sioners conld  not  seize  the  specific  effects  of  his  testator,  not  even 
in  money,  which  could  be  specifically  distinguished  and  ascer- 
tained to  belong  to  the  testator,  and  not  to  the  bankrupt.  So  in 
the  case  of  specific  remittances.  The  representatives  could  under 
the  old  bankrupt  law  be  in  no  better  position  than  the  person 
whom  they  represent  would    have  been  (a).     With  respect  to 

Allen,  8;  IT.  S.  y.  State  Bank,  6  Otto,  will  afford  no  ground  for  defeating  an 

80.  action  of  trover  brought  by  the  princi- 

Where  an  agent  occupying  a  fidu-  pal  against  the  party    receiving  the 

ciaty  relation  to  his  principal,  purchases  same  from  the  agent,  or  release  his  lia- 

the  property  of  the  principal   in  his  ability  to  the  owner  after  his  refusal  to 

charge,  at  a  greatiy  inadequate  price,  deliver  the  same  on  demand.    Bertholf 

hy  concealment  of  facts  and  informa-  v.  Quinlan,  68  111.  297. 
tion  relating  thereto,    which  he  was       (a)  InL^Apostre  v.  Plaistrier  (cited  1 

bound  to  disclose,  the  sale  will  be  set  P.  Wms.  818). 
aside,  and  where   a  party  purchases       (t)  Gopeman  v.  Gallant,  1  P.  Wms. 

from  the  agent  a  portion  of  the  prop-  820. 
erty  so  purchased  from  the  principal,       (w)  Salk.  160. 
with  full  knowledge  of  the  transactions       '  Tate  v.  Laforest,  25  La.  Ann.  187, 
between  the  agent  and  his  principal,        Gv)  Willes,  400. 
the  sale  cannot  be  sustained.    Nonis  v.       (y)  1  Atk.  172. 
Taylor,  68  111.  17.  («)  Howard  v.  Jemmett,  3  Burr.  1369. 

Where  an  agent  exchanges  the  prop-       («)  Ex  parte  Chion,  8  P.  Wms.  187 

erty  of  his  principal  without  authority,  »-.  and  Hassall  v.  Smithers,  12  Ves. 

the^u^tof  his  liability  to  his  principal  119. 
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moDej  which  has  been  converted  into  land,  the  same  principles 
apply,  the  only  difficulty  being  that  of  proof  (J). 

Tlie  judgment  of  LoihI  EUenboronghin  Taylor  v,  Plumer  {c)j 
1815,  cont^ns  an  able  exposition  of  this  branch  of  law.  This  was 
an  action  in  trover  brought  by  the  assignees  of  one  Walsh,  a  stock- 
broker, to  recover  certain  valuable  securities  from  the  defendant 
The  facts  stated  were  that  the  defendant  intrusted  the  broker 
with  money  for  the  purchase  of  exchequer  bills. 
[407*]  *This  money  the  broker  had  misapplied  by  buying  Amer- 
ican stock  and  bullion.  He  afterwards  absconded,  but 
having  been  taken  before  he  had  left  England,  he  gave  up  to  the 
defendant  the  securities  for  the  stock  and  the  bullion.  The  broker 
became  bankrupt  on  the  day  on  which  he  misapplied  plaintiff's 
money.  The  court  held.in  a  considered  judgment  that  the  plaint- 
iff  was  entitled  to  retain  the  proceeds  of  the  securities  as  against 
the  plaintiffs. 

Lord  Ellenborough,  who  delivered  the  judgment  of  the  conrt, 
said:  ^^Upon  a  view  of  the  authorities  and  consideration  of  the 
arguments,  it  should  seem  that  if  the  property  in  its  original  state 
and  form  was  conveyed  with  a  trust  in  &vour  of  the  plaintiff,  no 
change  of  that  state  and  form  can  divest  it  of  such  trust,  or  give 
the  factor  or  those  who^  represent  him  in  right  any  other  more 
valid  claim  in  respect  to  it  than  they  respectively  had  before  such 
change.  An  abuse  of  trust  can  confer  no  right  on  the  party 
abusing  it,  nor  on  those  who  claim  in  privity  with  him."  His 
lordship  went  on  to  say  that  the  defendant's  counsel  was  obliged 
to  contend  that  if  A  is  trusted  by  B.  with  money  to  pnrchaae  a 
horse  for  him  and  he  purchases  a  carriage  with  that  money,  B.  is 
entitled  to  the  carriage,  and  continued:  ^^If  he  be  not  so  entitled, 
the  case  on  the  part  of  the  defendant  appears  to  be  hardly  sustain- 
able in  argument.  It  makes  no  difference  in  reason  or  law  into 
what  other  form  different  from  the  original  the  change  may  have 
been  made,  whether  it  be  into  that  of  promissory  notes  for  the 
security  of  the  money  which  was  produced  by  the  sale  of  the 
goods  of  the  plaintiff,  as  in  Scott  v.  Surman  {d)y  or  into  other 
merchandise,  as  in  WhUecornb  v.  Jacoh  {e)\  for  the  product  of  or 

(h)  Per  Lord  Hardwicke  m  Lane  v.       {c)  3  M.  &  S.  562. 
Bighton,  Amb.  409;  see  Lench  y.  Lench,        \d)  Willes,  400. 
10  Ves.  517.  (e)  Salt  160. 
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sabstitute  for  the  original  thing  still  follows  the  natare  of  the 
thing  itself,  as  long  as  it  can  be  ascertained  to  be  such,  and  the 
right  only  ceases  when  the  means  of  ascertainment  fail,  which  is 
the  case  when  the  subject  is  turned  into  money,  and  mixed  and 
confounded  in  a  general  mass  of  the  same  description.  The  dif* 
ficultj  which  arises  in  such  a  case  is  a  difficulty  of  fact  and  not 
of  law,  and  the  dictum  that  money  has  no  ear-mark  must  be  un- 
derstood in  the  same  way,  i.  ^.,  as  predicated  only  of  an  undivided 
and  undistinguishable  mass  of  current  money .^  But  money  in  a 
bag,  or  otherwise  kept  apart  from  other  money,  guineas,  or  other 
coin  marked  (if  the  fact  were  so),  for  the  purpose  of  being 
distinguished,  are  so  far  ^ear-marked  as  to  fall  within  the  [408*] 
rule  on  this  subject,  which  applies  to  every  other  descrip- 
tion of  personal  property  whilst  it  remains  (as  the  property  in 
question  did)  in  the  hands  of  the  factor  or  his  general  representa- 
tives." 

This  case  was  the  subject  of  much  discussion  in  the  Court  of 
Appeal  in  1876,  in  JSx  pcurte  Gooks^  lie  Straohan  {/).  There  a 
trustee  employed  a  broker  to  sell  trust  stock  and  invest  the  pro- 
ceeds in  railway  shares  on  behalf  of  the  trust  estate.  The  broker 
had  full  notice  that  the  stock  in  question  was  trust  stock.  He 
sold  for  cash  and  bought  the  railway  shares  to  the  same  amount 
for  the  settling  day.  The  price  of  the  trust  stock  was  received 
in  a  cheque,  which  the  broker  paid  in  to  his  account  at  his  bank- 
ers. Before  the  arrival  of  the  settling  day  he  stopped  payment 
and  went  into  liquidation,  and  the  trustee  claimed  so  much  of  the 
broker's  balance  at  his  bankers  as  arose  from  the  proceeds  of  the 
trust  stock.  The  claim  was  disallowed  by  the  registrar  on  the 
ground  that  the  relation  between  broker  and  customer  was  similar 
to  that  between  banker  and  customer.  This  decision  was  reversed 
on  appeal  by  Lord  Justice  James,  Sir  Bichard  Baggallay,  and  Sir 
Geo.  Bramwell.  Taylor  v.  Phrnier  (g)  was  relied  on  for  the 
appellant    All  the  learned  judges  agreed  that  this  case  was  au 

'  If  an  agent  mingles  his  prindpal*s  to  him.    Fanners*  and   M.  Bank  y. 

mon^y  with  his  own,  so  that  it  cannot  King,  57  Penn.  St.  202.    See  School 

be  followed,  fbe  principal  can  not  re-  District  v.  First  Nat.  Bank,  102  Maas. 

cover  it  specifically.     But  the   agent  174. 

does  not  convert  himself  into  a  mere  (/)  L.  R.,  4  Ch.  Div.  123. 

debtor;  the  principal  may  claim  from  {g)  Supra, 
the  admixture  the  sum  which  belonged 
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SQthorily  to  be  acted  npon  in  the  case  before  the  court,  but  Sir 
Bichard  Baggallaj  would  express  no  opinion  how  the  latter  case 
would  have  stood  if  the  money  had  not  been  trust  money,  or  if 
the  broker  had  received  it  without  any  notice  of  the  fact  The 
other  two  learned  judges,  however,  were  clear  that,  apart  from 
the  question  of  trust,  the  position  of  a  broker  was  that  of  an 
agent  into  whose  hands  money  is  put  to  be  applied  in  a  peculiar 
way.  ^^The  money  arising  from  the  sale,"  said  Lord  Justice 
James,  ^^is  trust  money,  and  by  no  bargain  between  A.  (the 
plaintiff)  and  the  broker,  nor  by  any  rule  of  the  Stock  Exchange, 
can  it  be  made  anything  but  trust  money  liable  to  be  followed  as 
such.  Even  had  there  been  no  such  trust,  it  appears  to  me  that 
the  case  must  have  been  decided  in  favour  of  the  appellant,  for  I 
cannot  find  any  distinction  between  this  case  and  Taylor  v. 
Plumer.^  The  fact  that  the  payment  was  made  by  cheque  did 
not  prevent  the  property  being  followed. 

It  is  clear  that  the  judgment  of  the  Court  of  Appeal  in  JSx 
parte  Cooke  does  not  rest  upon  the  same  ratio  decidendi  as 
[409*]  that  in  *  Taylor  v.  Plumer,  and  the  question  may  be  raised 
at  a  future  time  whether  the  statement  of  the  law  by  Lord 
EUenborough  should  be  accepted  in  its  entirety.  With  the  strong 
dida  of  Lord  Justice  James  and  Sir  Greo.  Bramwell  in  its  sup- 
port, it  will  probably  be  accepted.  In  Bx  parte  Cooke  there  was 
a  double  trust.  The  person  who  employed  the  broker  was  him- 
self a  trustee  of  the  property  in  question.  But  irrespective  of  this 
consideration,  the  duties  devolving  upon  the  broker  were,  from 
the  very  nature  of  his  employment,  analogous  to  those  of  a  trustee 
with  respect  to  that  property.  It  is  submitted  that  the  first  con- 
sideration is  immaterial.  Eeferring  to  the  case  of  Taylor  t* 
Plumer{h)y  it  was  pointed  out  by  Sir.  Geo.  Bramwell  that  the 
bonds  were  not  the  property  of  Plumer  by  reason  of  his  having 
ordered  them  to  bo  purchased,  and  they  could  only  be  held  to  be- 
long to  him  because  they  were  bought  with  his  money;  hence  the 
conclusion  that  if  the  broker  had  been  caught  with  the  money 
upon  him,  the  defendant  could  have  claimed  it  He  could  have 
claimed  it  "  because  the  money  was  paid  to  the  broker,  not  as  a 
trustee  in  the  strict  sense  of  the  word,  so  that  no  action  at  law 
could  be  maintained  against  him,  and  he  would  only  be  liable  to 

(h)  Supra. 
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have  a  bill  filed  against  him,  but  was  banded  to  bin)  in  a  fiduciarj 
cbaracter,  so  as  not  to  create  the  mere  relation  of  debtor  and  cred- 
itor between  him  and  his  principal."  This  was  not  necessary  to 
be  stated  for  the  decision  of  Ex  parte  Cooke.  It  goes,  however, 
fully  to  an  affirmance  of  Taylor  v.  Plumer. 

His  lordship  having  dwelt  upon  a  difficulty  in  tracing  money, 
viz.,  that  difficulty  which  arises  from  the  circumstance  that  pay- 
ments now  are  not  usually  made  in  gold,  but  by  cheques  which  go 
into  a  banking  account,  so  that  the  sum  is  mixed  up  with  the  other 
monies  of  the  customer;  went  on  to  say,  "  If  this  payment  were 
made  by  a  bag  of  gold  which  the  broker  put  into  his  strong  box, 
and  then  misapplied  part  of  the  money,  leaving  the  rest  in  the 
bag,  there  would  be  no  doubt  that  what  was  so  left  could  be 
claimed  as  the  money  of  the  client  The  use  of  cheques  may  make 
difficulties  in  tracing  money,  but  that,  so  far  as  it  can  be  traced, 
it  may  be  claimed  as  the  property  of  the  client,  appears  to  me  to 
be  covered  both  by  the  reason  of  the  thing  and  by  the  authority 
of  Taylor  v.  PVamerP 

Similarly,  it  is  well  established  that  if  a  client  intrusts 
money  *to  a  solicitor  for  the  purpose  of  investment  of  a  [410*] 
particular  kind,  and  he  invests  it  in  an  unauthorized  secur- 
ity, he  is  bound  to  repay  it  just  as  if  it  still  remained  ill  his  hands 
uninvested;  and  if  he  replaces  it  he  is  entitled  to  the  benefit  of 
his  supposed  rotten  security.  The  fact  that  the  solicitor  pays  only 
a  composition  makes  no  difference.  If  he  becomes  bankrupt  and 
pays  so  much  in  the  pound,  and  the  security  afterwards  proved 
sufficient,  his  trustee  will  have  the  same  equity  to  have  the  divi- 
dend returned  (i).  In  Sawyer  v.  Goodwin  a  solicitor  invested 
money  of  a  client  on  an  improper  security  (a  fourth  mortgage). 
The  security  was  supposed  to  be  worthless,  and  the  solicitor  ab- 
sconded. The  client  thereupon  received  a  composition  of  five 
shillings  in  the  pound  from  the  estate  of  a  deceased  partner  of  the 
solicitor.  The  mortgaged  estate  subsequently  proved  sufficient^to 
pay  the  fourth  mortgage,  and  the  Court  of  Appeal,  reversing  the 
decision  of  Hall,  V.-C,  held  that  the  amount  received  under  the 
composition  must  be  repaid  to  the  partner's  estate,  and  did  not 
enure  to  the  benefit  of  subsequent  incumbrancers  on  the  mortgaged 
property. 
(»)  Per  Hellish,  L.  J^  Sawyer  y.  Goodwin,  45  L.  J.,  Ch.  289i  L.  R.,  1  Ch.  Div.  85L 


644        Bioirrs,  etc.,  abisino  out  of  the  oontkaot-     [sook  m. 

At  common  law  it  was  held  that  a  pledge  by  a  factor  did  not 
even  transfer  the  lien  which  the  pledgor  himself  had  {l^ 

It  is,  then,  a  general  principle  of  the  common  law,  that  where 
the  tme  owner  has  clothed  anyone  with  apparent  authority  to  act 
as  his  agent,  he  is  bound  to  those  who  deal  with  the  apparent 
agent,  on  the  assnmption  that  he  really  is  an  agent  with  that  au« 
thority,  to  the  same  extent  as  if  the  apparent  authority  is  reaL 

In  Pickering  v.  Bmk  (wi),  which  was  decided  in  1812,  the 
plaintiff,  the  true  owner,  had  bought  goods  through  S^ 
[412*]  who  was  *a  broker  and  agent  for  sale.  At  the  plaintiff's 
desire,  the  goods  were  transferred  in  the  name  of  S.,  who 
afterwards  sold  them.  In  an  action  to  recover  the  goods,  Lord 
Ellenborough  ruled  that  the  transfer  by  the  plaintiff's  direction 
authorized  S.  to  deal  with  them  as  owner  with  respect  to  third 
persons,  and  that  the  plaintiff,  who  had  enabled  S.  to  assume  the 
appearance  of  ownership  to  the  world,  must  abide  the  consequence 
of  his  own  act.  A  verdict  for  the  defendant  was  upheld  by  the 
full  court.'    A  careful  reading  of  the  opinions  of  the  several  judges 

(Z)  M'Combie  y.  Davies,  7  East,  5.  Paries,  49  N.  Y.  564.    See  post,  p.  413, 

>  See  ante,  pp.  123,  362,  note.  note. 

(m)  15  East,  38.  Where  a  diattel  bad  been  lent  to  one 

'  See  1  Ghitty  on  Contracts  (11  Am.  who  used  it  aa  his  own  and  sold  it,  the 

ed.),  534;  Bexg.  on  Sales,  §  19;  Nixon  lender  does  not  lose  his  right  of  piop- 

y.  Brown,  57  N.  H.  84  (ante,  p.  139,  erty;  nor  do  his  declarations  thai  the 

note);   Western  Union  R.  R.  Co.  y.  bcnrower  owned  the  chattel,  bind  him 

Wagner,  65 111. 197;  Mich.  Cent  R.  R.  further  than  as  eyidenoe  on  the  qnes- 

Co.  y.  Phillipe,  60  id.  190;   Yoss  y.  tion  of  ownership,  unless  the  purchaser 

Robertson,    46   Ala.    486;      Western  was  thereby  induced  to  buy.   McMahon 

Transp'n  Co.  y.  Maishall,  4  Abb.  App.  y.  Sloan,  12  Penn.  St.  229. 

Dec.  575;  Barkery.  Dinsmore,  72  Penn.  When  a  commission  merchant  sdls 

St.  427;    Quinn  y.   Dayis,  78  id.  15  anddeliyers  property,  intrusted  to  him 

(ante,  p.  411,  note);   Bearce  y.  Bow-  for  sale,  before  notice  of  the  reyocotioa 

ker,  115  Mass.  132 ;  Henry  y.  Philadel*  of  his  authority,  he  is  not  liable  in  trover 

phia  Warehouse  Co.  81  Penn.  St  76;  for  such  sale;  and  the  hona  fide  pur* 

poet,  p.  427.  See,  also,  Mechanics'  &  T.  chaser  under  such  sale  and  deliyery  ao- 

Bank  y.  Farmers*  &  M.  Bank,  60  N.  Y.  quires  thereby  a  good  title  as  against  a 

40.  prior  purchaser  &om  the  consignor  wiih- 

Bttt  when  the  person  dealing  with  out  deliyery.     Jones  y.  Hodgkins,  61 

the  apparent  owner  of  property  has  Me.  480. 

actual  notice  of  the  rights  of  the  truo  See,  howeyer,  Torre  y.  Tfaide,  25  La. 

owner,  he  can  claim  no  other  or  greater  Ann.  418. 

interest    therein    than   the   apparent  Where  the  owner  of  properiy  has  per* 

owner  can  lawfully  oonyey.    Porter  y.  mitted  his  agent  in  possession  to  repce* 
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shows  that  the  judgment  of  the  court  was  based  upon  the  fact 
that  it  was  a  reasonable  inference,  from  the  circumstance  that  S. 
had  implied  authority  to  sell.  Lord  EUenborough's  remarks  go 
further.  His  lordship,  however,  qualified  them  by  saying,  "  If  a 
person  is  authorized  to  assume  the  apparent  right  of  disposing  of 
property  in  the  ordinary  course  of  trade,  it  must  be  presumed  that 
the  apparent  authority  is  the  real  authority.''  When  the  case  of 
Wilkinson  v.  ^inff  {n)  was  cited  on  behalf  of  the  plaintiff,  he 
remarked,  "  that  was  the  case  of  a  wharfinger,  whose  proper  busi- 
ness it  was  not  to  sell,  and  to  whom  the  goods  were  sent  for  the 
mere  purposes  of  custody." 

In  Wilkinson  v.  King^  one  Ellit,  a  wharfinger,  was  accustomed 
to  sell  lead  from  his  wharf.  It  does  not  clearly  appear  whether 
these  sales  were  of  his  own  lead  or  not,  but  he  had  never  sold  lead 
for  the  plaintiff.  The  defendant  bought  of  Ellit  lead  which  had 
been  sent  to  him  by  the  plaintiff,  as  wharfinger,  and  Lord  Ellen- 
borough  ruled,  that  ^^  Ellit  had  no  colour  of  authority  to  sell  the 
lead,  and  no  one  could  derive  title  from  such  tortious  conversion." 

liwas  not  the  intention  of  the  legislature,  in  passing  the  Factors' 

Acts,  to  give  to  all  sales  and  pledges  in  the  ordinary  course  of 

business  the  effect  which  the  common  law  gives  to  sales  in  market 

overt   The  intention  was  to  make  it  law  that  when  a  third  person 

has  intrusted  goods,  or  the  documents  of  title  to  goods,  to  an  agent 

who,  in  the  course  of  such  agency,  sells  or  pledges  the  goods,  he 

should  be  deemed  by  that  act  to  have  misled  anyone  who  deals 

'bona  fide  with  the  agent,  and  makes  a  purchase  from,  or  an  advance 

to,  him  without  notice  that  he  was  not  authorized  to  sell  or  procure 

the  advance.    It  was  not,  however,  intended  to  make  the  owner  of 

goods  lose  his  property  if  he  trusted  the  possession  to  a 

person  who  in  some  other  capacity  *made  sales,  in  case  that  [413^] 

person  sold  them  {p)}    For  instance,  if  A.  deposits  his 

Bent  himeeK  as  the  owner,  whereby  he  pady,  who  in  torn,  withoat  knowledge 

has  obtained  credit  and  incorred  a  debt  of  the  fraud,  has  them  transferred  to 

for  an  improTement  upon  the  property,  himself,  tiie  owner  cannot  recover  for 

the  owner  is  estopped  to  deny  his  liabil-  the  loss.    Pennsylvania  R.  B.  Co.*b  Ap- 

i<y  therefor.     WMte   v.   Morgan,  42  peal,  86  Penn.  St.  80. 

Iowa,  113.  (n)  2  Camp.  835. 

Where  the  owner  of  stock  intrcists  the  (o)  See  ^Cole  v.  Northweetem  Bank, 

certificates,  with  blank  powers  of  attor-  Ij.  R.,  10  C.  P.  872. 

ney,  to  an  agent  for  safe  keeping,  who  ^  The  statute,  says  Mr.  Bei^amin  in 

fraadulently  transfers  them  to  a  third  his  work  on  sales  (§  19),  is  limited  in 
35 
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goods  for  safe  keeping  with  B.,  who,  in  addition  to  being  a  baileei, 
is  also  a  factor;  or  if  A.  pledges  his  goods  to  B^  there  is  no  in- 
tmsting  to  B.  within  the  statute  (jji). 

The  provisions  of  the  Factors'  Acts  are  in  part  confirmatoij  of 
the  common  law,  and  in  part  alterations  of  that  law.  The  rales 
of  common  law  relating  to  nnanthorized  sales  or  pledges,  idiich 
have  not  been  affected  hj  those  acts,  are  those  relating  to 

1.  Sales  in  market  overt 

2.  Sales  or  pledges  "bj  one,  not  the  owner,  under  circumstances 
from  which  the  acquiescence  of  the  owner  might  reasonably  be 
inferred 

The  first  change  in  the  common  law  was  made  in  1823  (4  Oeo. 
4,  c  83),  when  it  was  enacted  that  where  goods  were  shipped  in 
the  names  of  persons  ^^  intrusted  for  the  purposes  of  sale  "  with 
goods,  the  consignees  might  advance  money  on  the  security  of  the 
goods  as  if  the  consignors  were  the  true  owners,  unless  they  had 
notice  to  the  contrary.  It  was  also  provided  that  the  persons  in 
whose  names  such  goods  are  so  shipped,  shall  be  taken  to  have 
been  intrusted  with  them,  unless  the  contrary  '^  appears  to  be 
shown  in  evidence  by  any  person  disputing  the  fact "  (sect  1).  It 
was  also  made  lawful  for  any  person  to  take  goods  or  bills  of  lad- 
ing in  deposit  from  a  consignee,  but  the  rights  transferred  were 
not  to  exceed  those  possessed  by  the  consignee  (sect  2).  This  act 
did  not  alter  the  law  as  to  pledging,  except  in  the  case  of  pledges 
by  consignees.  The  provisions  of  this  act  were  incorporated  in, 
and  extended  by,  an  act  passed  about  two  years  afterwards  (6  Geo. 
4,  c.  94). 

The  strictness  with  which  the  rules  of  common  law  relating  to 
unauthorized  sales  and  pledges  by  agents  were  construed,  gave  rise 
to  a  number  of  enactments  which  were  intended  to  protect  persons 


its  scope  to  mercantfle  trauBactionfl,  to  p.  411. 

dealings  in  goods  and  merchandise,  and  Where  the  person  pledging  the  prop- 
does  not  embrace  sales  of  famitore  or  erty  holds  it  not  on  consignment  bat  as 
goods  in  possession  of  a  bailee  for  hire,  agent  as  secority  for  drafts  disooonted 
A  porchaaer  in  good  faith  from  snch  by  another,  he  has  no  authority  to  pledge 
vendors  would  be  liable  in  trover  to  the  the  same.  UUmann  v.  Barnard^  7 
trae  owner.    SeeLoeschmanv.Machin,  Qray,  554. 

2  Staxk.  311;  Cooper  v.  Willomatt,  1  C.  (p)  See  per  Coltman,  J.,  in  Bainei  r. 

B.  672.    See,  also,  cases  cited  in  note,  Swainson,  92  L.  J.,  Q.  B.  281. 
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who  dealt  bona  jide^  with  agents  intrusted  with  goods  or  docu- 
ments of  title  to  goods.' 
In  Dyer  v.  Pearson  (y),  decided  in  1824,  which  was  an  action 

^  Where  a  mercfaaiit,  in  order  to  se-  agent  for  the  sale  thereof,  dispose  of  it 
core  hinuielf  from  loss,  took  merchan-  by  barter  to  one  who  knows  the  goods 
dise  from  a  factor  with  a  knowledge  bartered  for  to  be  for  the  agent's  own 
that  the  factor  was  about  to  foil,  the  use,  or  pledge  it  for  his  own  indebted- 
principal  who  consigned  that  merchan-  ness  for  goods  sold  to  him  as  for  his 
dise  to  the  factor  may  avoid  the  sale  own  use.  Victor  Sewing  Machine  Co. 
and  reclaim  his  goods,  or  hold  the  mer-  y.  Heller,  44  Wis.  265.  (Price  ▼.  Wis. 
chant  accountable  for  them.  Warner  M.  &  F.  Ins.  Co.,  48  id.  distinguished.) 
T.  Martin,  11  How.  209.  It  must  appear  that  the  advance  was 

'  These  acts  were  intended  for  the  se-  made  on  the  faith  of  the  bill  of  lading, 

curity  of  those  who  deal  with  a  factor  First  Nat.  Bank  v.  Shaw,  61  N.  Y.  283. 

or  agent  in  the  honafide  belief  that  he  Under  sec.  3  of  the  act  of  1830,  of 

is  the  true  owner.    Stevens  v.  Wilson,  N.  T.,  which  provides  that  "  every  fec- 

6  Hill,  512;  S*.  C,  8  Den.  472;  Warner  tor  or  other  agent  entrusted  with  the 

V.  Martin,  11  How.  209;  Covell  v.  Hill,  possession  of  any  bill  of  lading,  etc., 

6  N.  Y.  374,  880;  Bonito  v.  Mosquera,  or  who  shall  be  entrusted  with  the  pos- 

2  Bosw.  401;  Howland  v.  Woodruff,  60  session  of  merchandise,  for  the  purpose 

K.  Y.  78.  of  sale,  or  as  a  security  for  any  advance 

Whare  the  party  claiming  the  protec-  to  be  made  or  obtained  thereon,  shall 

tion  of  tiie  acts  has  notice  Uiat  ihe  fac-  be  deemed  the  true  owner  thereof,  so 

tor  is  not  the  owner  or  is  acting  in  vio-  far  as  to  give  validity  to  any  contract 

lation  of  his  instructions,  or  it  appears  made  by  such  agent  with  any  other  per- 

on  the  face  of  the  document  that  he  is  son,  for  sale  or  disposition  of  the  whole 

not  the  owner,  he  is  not  protected  by  or  any  part  of  such  merchandise,  for 

the  acts.    Bonito  v.  Mosquera,  2  Bosw.  any  money  advanced,  or  negotiable  in- 

401 ;  Wilson  v.  Nason,  4  id.  155;  Covell  strument,  or  other  obligation  in  writings 

V.  Hill,  6  N.  Y.  374;  Mackey  v.  Dillen-  given  by  such  other  person  upon  the 

ger,  73  Penn.  St.  85;  Price  v.  Wis.  M.  faith  thereof,"  a  contract  of  sale  by  a 

k  F.  Ins.  Co.,  43  Wis.  267;  Florence  factor  or  agent,  entrusted  with  goods 

Sewing  Machine  Co.  v.    Warford,    1  for  the  purpose  of  sale,  is  valid,  and 

Sweeny,  483;  and  the  cases  above  cited  will  protect  a  purchaser  against  the 

in  this  note.  principal,  although  no  money   is  ad- 

But  the  factor's  act  of  N.Y.  (ch.  179  vanced,  or  negotiable  instrument  or 

of  1830)  protects  one  who  makes  ad-  other  obligation  given  at  the  time  of 

vanoes  upon  the  &ith  of  the  document-  the  contract;  it  is  enough  if  an  obliga- 

ary  evidence  of  title  furnished  by  a  tionbesubsequently  entered  into  on  the 

warehouse-keeper's  receipt  of  imported  faith  ol  the  contract,  at  any  time  while 

goods  procui^d  by  a  factor  by  his  being  it  remains  unresdnded:  Held^  therefore, 

intrusted  with  an  invoice  of  the  goods,  that  the  subsequent  indorsements   of 

although  the  invoice  showed  that  the  promissory  notes,  and  in  anticipation  of 

goods  belonged  to  the  shipper.    Cart-  which  the  property  was  transferred,  gave 

Wright  V.  Wilmerdinsr,  24  N.  Y.  521.  effect  to  the  contract  Jennings  v.  Mer- 

Neither  by  the  common  law  nor  under  rill,  20  Wend.  9. 

any  statute  of  Wisconsin,  can  a  person  (q)  3  B.  &  C.  88. 
entrusted  with  merchandise  simply  as 
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9i.  The  jury  found  for  the  plaintiff  on  both  points.  Another 
point  had  been  raised  daring  the  trial,  viz.,  that  the  documents 
having  been  created  by  the  factor  himself,  for  the  purpose  of  rais- 
ing money,  were  not  within  the  statute.  His  lordship  was  clearly 
of  opinion  that  the  statute  only  gave  validity  to  pledges  by  a 
factor  of  documents  intrusted  to  him  by  the  real  owner,  and  that 
it  did  not  extend  to  the  pledge  of  documents  created,  as  in  the 
present  instance,  by  the  factor  himself. 

In  Jwnherry  v.  Britten  (-w),  1838,  it  was  held  that  a  pledge  by 
a  person  holding  goods  for  another  was  not  within  6  6ea  4,  c  94, 
where  it  did  not  appear  on  the  pleadings  that  the  goods  were 
intrusted  to  him  as  agent  for  sale.^  So  it  was  held  in  a  subse- 
quent case  (a;),  that  a  possession  of  documents  by  a  person  in  his 
own  right  is  not  within  the  statute.  Kor  is  it  sufficient  for  the 
holder  of  a  document  of  title  to  goods  to  show  that  he  is  an  in« 
nocent  indorsee.  Such  documents  must  also  have  been 
[416*]  *intru8ted  to  the  pledgor  by  the  true  owner,  and  must 
have  been  intrusted  to  him  as  agent  (^). 

Sect  2  provides  that  any  person  intrusted  with  and  in  posses- 
sion of  any  bill  of  lading,  India  warrant,  dock  warrant,  ware- 
housekeeper's  certificate,  wharfinger's  certificate,  warrant,  or  order 
for  delivery  of  goods,  is  the  true  owner  of  the  goods  described  in 
such  document  so  as  to  make  valid  contracts  for  the  sale  or  dispo- 
sition of  such  goods,  or  for  the  deposit  or  pledge  thereof,  or  any 
part  thereof,  as  a  security  for  any  money  or  negotiable  instru- 
ment advanced  or  given  by  him  upon  the  faith  of  such  document, 
provided  the  person  who  advances  the  money  or  gives  the  secu- 
rity has  no  notice  that  the  person  so  intrusted  is  not  the  future 
[true]  owner. 

By  the  use  of  the  word  disposition,  the  legislature  did  not 
intend  to  give  effect  to  any  transaction  which  was  neither  a  sale 
nor  a  pledge  (2). 

A  deposit  or  pledge  to  come  within  the  section  must  have  been 
made  for  money,  or  the  negotiator  must  have  advanced  or  given 
upon  the  faith  of  the  documents  pledged  (a). 

(u)  5  Sootfc,  655.  y.  Booker,  18  L.  J.,  Ex.  14. 

^See  Govell  v.  :mil,  6  N.  Y.  374.  (2;)  Taylor  y.  Traeman,  1  Mood,  h 

(x)  Jenkyns  v.  Usbome,  7  Man.  k  G.  M.  453;  Taylor  v.  Kyioer,  3  B.  i^  Ad, 

679  (1844).  320. 

(y)  See  per  Baron  Pai^,  Van  Casteel  (a)  Dnd. 
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The  notice  may  be  express  or  implied.    It  is  safficient  notice  ^ 
if  the  circamstances  wonid  justify  a  reasonable  man  in  inferring 
that  the  agent  is  not  the  true  owner  {h). 

Tlie  2nd  section  of  6  Geo.  4,  c.  94,  made  an  important  altera- 
tion in  the  law,  as  by  it  the  possession  of  bills  of  lading  or  other 
documents  of  title  gave  a  power  of  selling  or  pledging  the  goods 
to  those  dealing  bona  fide  with  the  possessor,  beyond  any  which 
either  by  common  law  or  by  any  provision  of  that  statute  the 
possession  of  the  goods  themselves  gave.  This  solved  one  of  the 
doubts  expressed  in  I^yeT  v.  Pearson  {c\  by  enacting  that  the 
possession  of  the  documents  of  title  might  enable  the  person  so 
possessed  to  deal  with  others  as  if  .he  were  the  owner  of  the 
goods.  It  was  confined,  however,  to  the  possession  by  ^  persons 
intrusted  with"  these  documents  of  title,  on  which  words  a  con- 
struction was  put  in  the  two  cases  of  Phillips  v.  Hvih  {d),  and 
Ha^fidd  V.  Phillipe  (e). 

The  5  &  6  Yict.  c.  39,  in  consequtoce  of  these  decisions,  altered 
the  law  as  to  what  should  constitute  intrusting. 

*The  2nd  section  of  6  Geo.  4,  c.  9l,  also  contained  a  pro-  [417*] 
vise  that  the  purchaser  or  pledger  had  not  notice  by  the 
documents  ^  or  otherwise,  that  the  seller  or  pledger  was  not  ^^  the 
actual  and  bona  fide  "  owner  of  the  goods  sold  or  pledged — a  pro- 
viso which,  after  the  decision  of  Fletcher  v.  ffeath  (A),  rendered 
it  unsafe  to  make  advances  on  goods  or  documents  to  persons 
known  to  have  possession  thereof  as  agents  only.  This  also  has 
been  altered  by  5  &  6  Yict  c  89.  In  the  4th  section  of  6  Geo. 
4,  c  94^  the  language  used  by  the  legislature  is  CQmpletely  changed. 
It  does  not  in  this  section  give  any  power  to  pledge  at  all;  nor 
does  it  use  the  language  of  the  2nd  section,  and  authorize  '^any 
person  intrusted  with  the  possession  of  the  goods,"  to  sell  them  to 
anyone  not  having  notice  that  this  person  is  not  the  true  owner; 
but  it  enalbts  that  it  shall  be  lawful  to  contract  with  ^  any  agent " 

(b)  Evans  v.  Tnieman,  1  Mood.  &  the  &ctor  ifi  not  sufficient,  where  the 

B.  10.  docamentaiy  evidence  of  title  intrusted 

{e)  Supra.  to  bim  shows  on  its  face  that  he  is  not 

(<2)  6  M.  ft  W.  572.  the  owner.    Wilson  v.  Nason,  4  Bosw. 

{$)  9  M.  &  W.  647;  12  a.  &  P.  348.  155;  CoveU  v.  Hill,  6  N.  Y.  374;  ante, 

Per  Blackburn,  J.,  Cole  y.  North  West-  p.  413,  note, 
cm  Bank,  supra.  W  7  B.  &  C.  517. 

*  The  mere  possession  of  the  goods  l^ 
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intrasted  with  any  goods,  or  to  whom  they  may  be  consigned,  for 
the  purchase  of  such  goods,  and  to  pay  for  the  same  to  ^'such 
agent; "  and  such  sale  and  payment  is  to  be  good,  notwithstanding 
the  purchaser  has  notice  that  the  party  selling  or  receiving  pay- 
ment is  only  an  agent;  provided  such  contract  or  payment  is 
made  in  the  usual  course  of  business,  a  proviso  which  by  itself 
alone  shows  that  the  legislature  meant  by  the  word  ^^  agent ''  only 
such  agents  as  in  the  usual  course  of  business  sell  goods  for  their 
principals  and  receive  payments,  such  as  factors,  brokers,  and  did 
not  mean  to  include  bailees,  warehousemen,  carriers,  and  others 
who  may  in  one  sense  no  doubt  be  called  agents,  but  who  do  not 
sell  or  receive  payment  for  goods  intrusted  to  them  by  those  sup- 
plying them.  It  therefore  solves  the  second  doubt  in  Dyer  v. 
Pearson  if)  by  declaring  that  if  the  evidence  should  be  such  as  to 
show  that  the  person  in  possession  of  the  goods  was  intrusted  as 
/^  an  agent,"  a  sale  by  him  should  bind  the  true  owner  (m). 

But  no  person  is  to  acquire  a  security  upon  goods  in  the  hands 
of  an  agent  for  an  antecedent  debt  beyond  the  amount  of  the 
agent's  interest  in  the  goods  [vC). 

The  4th  section  makes  it  lawful  for  any  person  to  contract  with 
any  agent  ^^  intrusted  with  any  goods,"  and  to  receive  such  goods 
and  pay  for  the  same  to  such  agent,  and  ^  such  contract 
[418*]  *and  payment  shall  be  binding  upon  and  against  the 
owner"  notwithstanding  such  person  shall  have  notice 
that  the  person  making  the  contract  is  only  an  agent,  ^  provided 
such  contract  and  payment  be  made  in  the  usual  and  ordinary 
course  of  business,  and  that  such  person  or  persons  •  .  .  shall 
not  when  such  contract  is  entered  into  or  payment  made,  have 
notice  that  such  agent  or  agents  is  or  are  not  authorized  to  sell 
the  said  goods,  ware  or  merchandise,  or  to  receive  the  said  par- 
chase-money." 

In  construing  this  section,  the  two  branches  must  be  looked  at 
We  first  see  whether  the  agent  was  of  the  species  to  which  the 
act  refers,  and,  secondly,  whether  the  contract  is  made  in  the  ordi- 
nary course  of  business  by  the  party  selling.  As  to  what  is  meant 
by  the  term  ^^  agent,"  it  was  said  by  Mr.  Justice  Coltman,  in 

(Z)  Sapra.  (n)  Sect.  3;  and  see  Fletcher  v.  Heath, 

(m)  Per  Blackburn,  J.,  in  Cole  v.  7  B.  &  C.  517;  Blandy  t.  Allan,  8  C.  ft 
North  Western  Bank,  supra.  P.  447. 
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Maines  v.  Swairmon  (S):  "I  think  the  real  meaning  is  this,  that 
the  person  is  to  be  intrusted  qua  agent,  and  that  the  great  diffi- 
culty is  to  see  what  is  the  real  meaning  ol  the  woi'd  '  agent.'  .  •  . 
There  must  be  the  relation  of  principal  and  agent;  perhaps  it  does 
not  apply  to  every  case  of  principal  and  agent,  and  I  cannot  think 
that  it  applies  whenever  goods  are  given  to  a  person  ostensibly 
acting  as  fiactor.  •  .  .  We  must  look  to  see  whether  he  is  an 
agent  intrusted  with  any  goods,  and  the  specific  kind  of  agency 
intended.  ...  I  think  the  right  view  was  taken  by  the  Vice- 
Chanoellor  {c\  when  he  says  it  must  be  a  mercantile  transaction." 
The  section  is  not  confined  to  the  case  of  a  factor  who  has  author- 
ity to  sell  (d). 

Where  a  person  makes  an  advance,  or  gives  security,  with  no- 
tice, his  lien  does  not  extend  beyond  the  agent's  interest  (sect  5). 

This  section  does  not  apply  unless  it  appears  that  the  principal 
was  indebted  upon  the  whole  account  between  himself  and  the 
agent  {e). 

But  the  true  owner  is  entitled  to  follow  his  goods  while  in  the 
hands  of  his  agent  or  of  the  assignee  in  bankruptcy,  or  to  recover 
them  from  a  third  person  upon  repayment  of  advances  (sect  6). 

In  order  that  a  purchase  may  be  protected  under  6  Gfeo.  4, 
c.  94,  s.  4,  it  is  not  necessary  that  money  should  actually 
pass.  *The  section  applies  equally  where  the  goods  are  [419*] 
transferred  by  the  factor  in  consideration  of  an  antecedent 
debt  (y ).  The  plaintiffs  employed  B.  to  sell  blankets,  and  after- 
wards sent  him  a  quantity  on  consignment  and  not  on  sale.  B., 
being  indebted  to  the  defendant  in  a  sum  exceeding  their  value, 
sold  them  to  him  without  disclosing  the  fact  of  his  agency.  The 
defendant  had  no  notice  of  the  agency.  In  an  action  brought  to 
recover  the  value  the  Common  Pleas  Division  held,  on  the  au- 
thority of  Carr  v.  HinchUff  (g\  Ex  parte  Dixon  (A),  and  similar 
cases,  that  the  defendant  was  entitled  to  set  off  his  debt  Grove, 
J.,  cited  Lord  Mansfield's  statement  of  the  law  in  Rabone  v.  WilU 
iams,  which  was  cited  by  Lord  Kenyon  in  George  v.  Claggett  {%), 
to  the  effect,  that  ^  where  a  factor  dealing  for  a  principal,  but 

[h)  d2  L.  J.,  Q.  B.  281.  (/)  Tbackrah  ▼.  FeigUBson,  25  W.  R. 

(e)  Wood  V.  Rowdiffe.  807. 

(d)  Ibid.  (^)  4  B,  &  C.  547. 

(e)  RobertBcm  v.  Eenmiigton,  5  M.  ft       (h)  L.  R.,  4  Ch.  Div.  133. 
B.381.  (i;7T.R.d59. 
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concealing  that  principal,  delivers  goods  in  his  own  name,  the 
person  dealing  with  him  has  a  right  to  consider  him  to  all  intents 
and  purposes  as  the  principal;  and  though  the  real  principal  may 
appear  and  bring  an  action  upon  that  contract  against  the  pur- 
chaser of  the  goods,  yet  that  purchaser  may  set  off  any  claim  be 
may  have  against  the  factor  in  answer  to  the  demand  of  the  prin- 
cipal. This  principle  runs  through  a  great  number  of  de» 
cisions  {k). 

The  5  &  6  Yict.  c  39,  commences  with  a  preamble,  and  though 
the  enacting  part  may  either  go  further  than  or  &11  short  of  effect- 
ing what  is  recited  in  that  preamble  as  being  the  object  of  the 
legislature,  that  preamble  is  of  great  importance.  It  first  re- 
cites that,  under  6  Geo.  4,  c.  94,  '^In  the  present  state  of  the  law, 
advances  cannot  safely  be  made  upon  goods  or  documents  of  title 
to  persons  knoMm  to  have  bought  of  agents  only/'  This  points  to 
Fletcher  v.  Heath  (Z),  and  shows  an  intention  to  alter  the  law  as 
there  decided.  It  then  recites  that  "  advances  on  the  security  of 
goods  and  merchandise  have  become  an  usual  and  ordinary  course 
of  business,  and  it  is  expedient  and  necessary  that  reasonable  and 
safe  facilities  should  be  afforded  thereto,  and  that  the  same  pro- 
tection and  validity  should  be  extended  to  i{>;i  a ^^  advances 
npon  goods  and  merchandise  as  by  the  said  recited  act  is  given  to 
sales;  and  that  owners  intrusting  agents  with  the  possession  of 
goods  and  merchandise,  or  of  documents  of  title  thereto, 
[420*]  should  in  all  cases  where  such  owners  *by  the  said  recited 
act  or  otherwise  would  be  bound  by  a  contract  or  agree- 
ment of  sale,  be  in  like  manner  bound  by  any  contract  or  agree- 
ment of  pledge  or  lien  for  any  advance  hona  fide  made  on  the 
security  thereof." 

This  recital  shows  a  plain  intention  to  enact  that  what  had  ever 
since  the  case  of  Paterson  v.  Tosh  (f)  been  the  law,  should  no 
longer  be  so;  and  that  an  agent  having  power  to  sell  should  be  also 
enabled  to  pledge.  But  there  is  no  indication  of  any  intention  to 
give  a  power  to  pledge  where  there  is  not  a  power  to  sell;  nor  to 
extend  the  power  to  sell  beyond  that  which  by  the  common  law 
and  6  Geo.  4,  c.  94,  s.  4,  was  given;  nor  to  alter  the  construction 
put  upon  that  enactment  by  Morik  v.  Whitterhbu/ry  {u). 

(Jb)  See  Sect.  I  of  this  chapter.  (u)  2  B.  &  Ad.  484.    PerMnJo^ 

(0  7  B.  &  G.  517.  Blackbum  in  Cole  v.  Nocth  Western 

(0  2  Star.  1178.  Bank,  L.  B.,  10  G.  P.  869,  870. 
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There  is  a  farther  recital  that  the  act  does  not  extend  to  pro- 
tect exchanges  hoTUi  fide  made.  This  refers  to  Taylor  v. 
Kymer  (a?),  and  perhaps  Bomi  v.  Stewart  (y),  though  that  latter 
case,  after  a  very  protracted  litigation,  was  not  decided  till  a  few 
weeks  before  5  &  6  Yict  c.  39  received  the  rojal  assent,  and  this 
recital  shows  an  intention  to  alter  the  law  as  there  decided. 
There  is  an  express  recital  pointing  to  the  decision  in  Phillips  v. 
Sath  (z\  and  the  case  of  Hatfield  v.  PhUlipa  {z\  which  had 
then  been  decided  in  the  Excheqner  Chamber  and  was  still  pend- 
ing in  the  House  of  Lords;  but  from  the  enactment  in  the  4th 
section,  it  is  plain  that  these  causes  were  in  contemplation,  and 
that  it  was  intended  to  alter  the  law  as  laid  down  in  those  cases  {a). 
'  Lord  St  Leonards  discussed  the  effect  of  5  &  6  Yict.  c  89,  at 
some  length  in  NavaUhaw  v.  Brownrigg  (J).  The  conclusion  to 
which  his  lordship  came  was,  that  whereas  there  was  at  first  a 
question  how  far  a  broker  could  sell,  if  he  had  no  authority  to 
sell,  and,  secondly,  how  far  he  had  authority  to  pledge,  if  he  had 
no  authority  to  pledge,  so  as  to  bind  his  principal,  the  5  &  6 
Vict  c.  39  provided  that  the  mode  of  raising  money  by  pledge  by  a 
factor  is  to  be  taken  as  a  recognized  course  of  dealing,  and  that  be- 
ing so,  the  l^slature  intended  to  give  protection  to  all  persons 
dealing  lona  fide  with  such  agent.  With  respect  to  the 
meaning  *of  the  expression  "  dealing  hona  fide^^  it  has  [421*] 
been  said  by  Vice-Chanoellor  Page  Wood  (<?), "  dealing  hona 
fide  did  not  imply  that  they  [the  persons  who  dealt  with  the  agent] 
were  to  consider  the  question  of  his  being  an  agent  or  not;  they 
might  know  him  to  be  an  agent  or  a  factor,  and  if  they  knew  him 
to  be  such,  they  would  assume  that  he  had  authority  to  pledge, 
and  that  pledge  they  would  have,  unless  there  was  some  Toala 
fides  in  the  transaction." 

It  is  provided,  by  the  1st  section,  that  any  agent  intrusted  — 

(1.)  With  the  possession  of  goods;  or, 

(2.)  With  the  possession  of  the  documents  of  title  of  goods,  is 
to  be  deemed  the  true  owner  of  the  goods  or  documents,  so  as  to 

(x)  3  B.  &  Ad.  320.  370. 

(y)  4  M.  &  G.  295.  (5)  2  D.,  M.  &  G.  441. 

\z)  Sapra.  (c)  Portalis  v.  Tetley,  L.  R.,  5  Eq. 

(a)  Per   Blackbom,  J.,  in  Cole  v.  146. 
North  Western  Bank,  L.  R.,  10  C.  P. 
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give  validity  to  any  contract  or  agreement  by  way  of  pledge,  liea 
or  secnrity,  bona  fide  made  by  any  person  with  him,  as  well  as 
for  any  original  loan,  advance  or  payment,  made  upon  the  security 
of  snch  goods  or  documents,  and  also  for  any  farther  or  contina- 
ing  advance  in  respect  thereof.  Such  agreement  is  binding  upon 
tlie  owner  and  all  others,  notwithstanding  that  the  person  claim- 
ing such  pledge  or  lien  has  had  notice  that  the  person  with  whom 
the  agreement  is  made  is  only  an  agent. 

The  2nd  section  provides,  that  contracts  made  in  consideration 
of  an  advance  include  any  contract  or  agreement  for  pledge,  lien 
or  security,  made  horvob  fid%  in  consideratioi^  of  the  transfer  to  the 
agent  of  any  other  goods,  documents  of  title,  or  negotiable  secu- 
rity, upon  which  the  person  so  delivering  up  the  same  had  at  the 
time  a  valid  and  available  lien  in  respect  of  a  previous  advance 
by  virtue  of  some  contract  or  agreement  made  with  such  agent; 
provided  the  lien  acquired  under  the  last  mentioned  agreement 
shall  not  exceed  the  value  of  the  goods  given  up. 

This  section  alters  the  law  as  laid  down  in  Taylor  Y,Kymer{f^ 

The  3rd  section  provides,  that  this  act  is  to  be  construed  to  give 
validity  to  such  contracts  and  agreements  only,  and  to  protect  only 
such  loans,  advances  and  exchanges,  as  shall  be  made  hona  fide 
and  without  notice  that  the  agent  making  such  contracts  or  agree- 
ments has  not  authority,  or  is  acting  mala  fide.  It  shall  not  be 
construed  to  protect  any  lien  or  pledge  in  respect  of  any  antecedent 
debt  owing  from  any  ageut  to  any  person  with  or  to  whom  snch 
lien  or  pledge  shall  be  given;  nor  to  authorize  any  agent  in  devi- 
ating from  any  express  orders  of  the  ovmer. 
[422*]  ^he  4th  section  enumerates  the  documents  which  are 
to  be  considered  documents  of  title.    These  are  — 

(1.)  Bills  of  lading. 

(2.)  India  warrants. 

(3.)  Dock  warrants. 

(4.)  Warehouse-keepers'  certificates,^  warrants  or  orders  for  the 

delivery  of  goods. 

(5.)  Any  other  document  used  in  the  ordinary  course  of  busi- 

(tf)  3  B.  &  Ad.  320.  401;  Price  v.  Wis.  M.  &  P-  Ihb.  Co.,  43 

» **  Warehouse-keeper's  receipt "  de-    Wis.  267.    See  Gaitwright  v.  Wllmeni- 
fined  in  Bonito  v.  Mosquera,  2  Bosw.    ing,  24  N.  Y.  521. 
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ness  as  proof  of  the  possession  or  control  of  goods,  or  authorizing, 
or  purporting  to  authorize,  either  by  indorsement  or  delivery,  the 
possession  [possessor]  of  such  document  to  transfer  or  receive 
goods  thereby  represented. 

In  a  case  decided  in  1846  («),  Vice-Ohancellor  Wigram  made 
some  important  observations  upon  the  application  of  the  Factors' 
Acts  (6  Geo.  4,  c.  94,  and  5  &  6  Vict.  c.  39).  One  Wright  had 
been  employed  by  the  plaintiff  to  take  possession  of  certain  goods 
as  his  agent.  Wright  did  so,  and  whilst  in  possession  assigned 
them  to  the  defendant  as  a  security  for  a  loan.  It  was  contended 
that  the  transaction,  so  far  as  concerned  the  defendant,  was  pro- 
tected. "  It  may  be  true,"  said  his  honour,  "  that  the  words  of  the 
statute  (5  &  6  Vict  c.  39),  in  their  general  significatipn,  are  wide 
enough  to  comprehend  the  present  case.  But  the  act  has  never 
been  understood  to  apply  to  other  than  mercantile  transactions. 
The  first  act  (6  Geo.  4,  c.  94)  is  for  the  *  protection  of  the  property 
of  merchants  and  others,^  and  the  property  referred  to  is  *  goods, 
wares  and  merchandise '  intrusted  to  the  agent  ^  for  the  purpose 
of  consignment  or  sale,'  or  ^  shipped.'  And,  upon  a  judicial  con- 
straction  of  the  act,  it  has  been  held  that  the  generality  of  the 
expressions  must  be  restricted.  Every  servant  of  the  owner  of 
goods  employed  in  the  care  or  carriage  of  such  goods  is,  in  one 
sense,  an  '  agent  intrusted  with  goods,'  but  still  he  is  not  an  agent 
within  the  meaning  of  the  statute  {/)}  The  title  of  the  second 
act  (5  &  6  Vict.  c.  39)  is  more  general;  but  it  appeared  to  me  to 
relate  to  ^  agents,'  and  to  ^  goods  and  merchandise,'  in  a  sense  which 
is  not  applicable  to  the  agency  or  the  property  in  this  case."  So 
it  has  been  said  by  Mr.  Justice  Willes  {g\  that  the  result  of  the 

(«)  Wood  T.  RowdiiSip,  6  Ha.  191.  Sach  clerk  is  in  no  sense  a  &ctor  nor  is 
(/)  Monk  y.  Whittenboiy,  2  B.  &  Ad.  he  intrasted  with  the  possession  of  the 
484.  bills  of  lading,  within  the  factor's  act 
^  A  general  derk  of  a  merchant,  who  of  1830.  That  statute  was  intended  to 
transacts  the  out-door  business  of  the  protect  advances  and  dealings  made  on 
latter,  negotiates  purchases  and  charter  the  faith  of  the  ownership  of  the  prop- 
parties  in  the  name  of  and  ratified  by  erty,  and  not  on  the  fiiith  of  the  posses- 
his  prindpal,  and  prepares  and  presents  sion  of  the  paper  title  or  the  evidences 
bills  of  lading  for  signature  on  shipping  of  tiUe.  Zachrisson  v.  Ahman,  2  Sandl 
properly  of  the  prindpal,  has  no  author-  6^. 

ify  as  such  derk,  or  as  commercial  agent,       (g)  Heyman  v.  Flewkes,  13  C.  B.,  N. 

to  pledge  sudi  bills  of  lading,  or  to  re-  S.  519;  32  L.  J.,  0.  P.  132. 
oei?e  advances  on  the  faith  thereof. 
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cases  may  be  stated  to  be  that  the  term  "  agent ''  does  not  include 
a  mere  servant  or  care-taker,  or  one  who  has  possession  of 
[423*]  goods  for  *carriage,  safe  custody  or  otherwise,  as  an  inde- 
pendent contracting  party ;  but  only  persons  whose  employ- 
ment corresponds  to  tliat  of  some  known  kind  of  commercial  agent 
like  that  class  [factors]  from  which  the  act  has  taken  its  name. 
Neither  a  clerk  (A)  nor  a  vendee  (z)  is  an  agent  within  the  act. 

If  the  true  owner  did  in  fact  intrust  the  agent  as  an  agent,  it 
is  immaterial,  so  far  as  third  parties  dealing  with  such  agent  are 
concerned,  that  he  was  induced  to  do  so  by  the  agent's  fraud.  In 
Sheppard  v.  The  Union  Batik  of  London  {k\  decided  in  1862, 
it  was  so  held  on  demurrer  by  the  Court  of  Exchequer.  Baron 
Channell  pointed  out  that,  if  the  circumstance  of  fraud  in  the 
agent  made  the  slightest  diif erence,  the  statute  would  in  effect  be 
repealed,  since  its  object  was  to  protect  a  person  who  made  an 
advance  knowing  nothing  of  the  dealings  between  the  principal 
and  agent. 

A  similar  question  was  determined  by  the  Queen's  Bench  in  the 
following  year  (Z).  A  factor  and  commission  agent  induced  the 
plaintiffs  to  forward  a  quantity  of  cloth  to  him  upon  the  repre- 
sentation that  certain  merchants  wished  to  buy  cloth  of  that  kind. 
He  fraudulently  sold  the  cloth  to  others,  and  applied  to  his  own 
use  the  money  he  received  in  payment.  The  plaintiffs  knew  that 
he  was  a  commission  agent,  but  had  no  previous  business  with 
him.  '^  I  construe  the  statute  to  say  this,"  observed  Mr.  Justice 
Blackburn,  ^'  that  an  agent  whose  business  it  is  to  sell  goods  and 
receive  payment  for  them,  shall,  by  virtue  of  the  act,  be  entitled 
to  sell,  and,  by  virtue  of  the  6  and  6  Vict  c.  89,  which  extends  the 
power,  he  shall  be  clothed  with  apparent  authority  to  pledge  the 
goods,  provided  he  does  it  in  the  ordinary  course  of  business,  and 
the  owner  shall  be  exactly  in  the  position  of  a  man  at  common 
law  who  had  clothed  him  with  such  authority,  and  any  restrictions 
which  he  may  have  made  shall  go  for  nothing,  unless  they  are 
brought  home  to  the  notice  of  the  other  person." 

Upon  the  question  of  "  intrusting,"  reference  may  be  made  to 

{h)  Lamb  v.  Attenboiongli,  81  L.  J.,  {k)  31  L.  J.,  Ex.  154. 

Q.  B.  41.  (Z)  Baines  v.  Swaiii8(»i,  82  L.  J.,  Q» 

(t)  Jenkyns  y.  Usbome,  7  M.  &  Gr.  B.  281. 
678;  M'Ewan  t.  Smith,  2  H.  L.  C.  809. 
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Cote  r.  North-Western  Bank{nC)?LvA  Johneon  v.  The  Credit 
LyonnaU  (ri)} 

**  Intrusting '*  under  the  Factors*  Acts,  previous  to  the 
[424*]  Act  of  *1877,  must  be  "  to  a  factor  or  agent  as  such."  The 
defence  on  those  acts  in  these  cases  turns  on  6  Geo.  4,  c. 
94,  8.  %  for  5  and  6  Yict  c.  39,  s.  1,  so  far  as  these  cases  are  con- 
cerned, only  repeals  the  proviso  in  sect  2  of  6  Geo.  4,  c.  94,  as  to 
the  pledgee  not  having  notice  {p). 

Before  touching  upon  the  alteration  made  in  the  law  by  the 
Factors'  Act,  1877,  there  remains  to  be  noticed  three  cases  of  some 
importance,  inasmuch  as  thej  throw  light  upon  the  intention  of 
the  legislature  in  passing  that  act  In  Cole  v.  The  North-Weetem 
Bank  (jp),  A.,  who  was  a  wool  broker  and  warehouse  keeper,  was 
in  the  habit  of  receiving  from  the  plaintiff,  in  his  capacity  of 
warehouse  keeper,  bills  of  lading  for  wools.  The  wool  sent  by  the 
plain tiifs  to  A.  consisted  of  goats'  wool  and  sheep's  wool.  A.  never 
sold  goats'  wool,  and  the  sheep's  wool  he  sold  only  under  specific 
instructions.  The  plaintiffs  had  sent  a  quantity  of  goats'  and 
sheep's  wool  to  be  taken  charge  of  in  the  above  manner,  but  gave 
him  no  obstructions  to  sell  or  pledge  either.  A.  nevertheless 
pledged  both  with  the  defendants  for  a  loan.  An  action  was 
thereupon  brought  to  try  the  right  of  the  defendants  to  this  wool. 
It  was  argued  on  behalf  of  the  defendants  that  A.  was  an  agent, 
that  he  was  an  agent  intrusted  with  the  possession  of  goods,  and 
that  he  was  also  intrusted  with  the  documents  of  title  to  the  goods. 
Lord  Coleridge,  in  the  court  below,  conceded  that  all  this  was  in 
a  sense  true,  but  that  it  was  not  sufBcient  to  determine  the  point 
at  issue,  inasmuch  as  the  question  was  whether  A  was  so  intrusted 
within  the  meaning  of  the  act  of  parliament  (^).  It  was  also  con- 
tended that  Monk  v.  WhiUenlmry  {r)  could  no  longer  be  consid- 
ered good  law,  because  that  and  similar  cases  were  overruled  by 
6  and  6  Vict  c  89.  In  6  Geo.  4,  c.  94,  upon  which  Monk  v. 
Whitteribury  was  decided,  the  words  are  "  any  person  intrusted 

(m)  L.  R.,  9  C.  P.  470;  10  ib.  354.  (o)  See  per  Bramwell,  L.  J.,  in  John-* 

(n)  L.  R.,  2  C.  P.  Div.  224.  son  y.  Credit  Lyonnais  Ck>mpan7,  L.  R.» 

>  See  BonitoY.  Mosquera,  2  Boew.  401;  8  C.  P.  Diy.  32. 

StoUenwerck  y.  Thacher,  115  Mass.  224;  (p)  L.  R.,  9  C.  P.  470. 

Zachriflson  v.    Ahman,   ante,  p.  422,  {q)  5  and  6  Vict.  c.  39,  s.  L 

note.  (r)  2  B.  &  Ad.  484. 
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for  the  purpose  of  consignment  or  of  sale  with  any  goods,**  etc; 
whereas  in  5  and  6  Vict  c.  39,  the  words  are  "any  agent  intmsted 
with  the  possession  of  goods,  or  of  the  documents  of  title  to  goods." 
There  are,  however,  namerous  decisions  to  the  effect  that  the  words 
in  the  later  act  must  be  taken  with  some  limitation  (9). 
[425*]  *nie  Court  of  Queen's  Bench  had  abeady  held  {t)  that 
the  question  under  5  &  6  Yict  c.  39  was  much  the  same 
as  under  4  Geo.  4,  c  83,  and  6  Geo.  4,  c.  94.  The  Common  Pleas 
adopted  the  same  view  in  the  present  case. 

Upon  appeal  the  decision  of  the  court  below  was  affirmed. 
"  The  argument,"  said  Baron  Bramwell,  "  is  that  he  is  an  agent, 
and  that  he  is  intrusted  with  the  possession  of  the  goods.  But 
unless  we  adopt  a  verbal  construction  that  leads  to  absurdities, 
some  limitation  must  be  put  on  those  words — some  such  limita- 
tion as  ^  agent  intrusted  as  such,  and  ordinarily  having,  as  such 
agent,  a  power  of  sale  or  pledge.'  Otherwise,  the  words  would 
include  the  case  of  an  agent  for  the  sale  of  one  thing,  say  a  metal 
broker  intrusted  with  a  thing  unconnected  with  his  agency — say 
wool;  and  also  the  case  of  an  agent  for  some  purpose  which 
neither  in  fact  give  him  power  to  sell  or  pledge,  nor  according  to 
the  usage  of  business  appeared  to  give  such  power."  The  conclu- 
sion of  sect.  1  protects  certain  transactions,  notwithstanding  no- 
tice of  agency,  but  his  lordship  pointed  out  that  "  notice  that  the 
person  is  only  an  agent"  must  mean  notice  that  the  person  is  only 
an  agent  such  as  the  pledgor  might  well  suppose  had  power  to 
pledge. 

A  delivery  order  intrusted  to  a  factor  and  addressed  to  vendors 
for  the  delivery  of  specific  quantities  of  goods  which  have  been 
previously  purchased,  is  within  the  Factors'  Acts  {u).  So  if  a  factor 
has  sold  his  principal's  goods^  and  the  principal  sends  him  the 
delivery  order  for  the  purpose  of  completing  the  sale  by  the 
delivery  of  the  goods,  this  is  an  intrusting  of  the  &ctor  with  the 
delivery  order  for  the  sale  of  the  goods  (»). 

The  facts  in  Viokers  v.  ffertz  (a?),  which  was  decided  in  1871, 
bear  some  resemblance  to  those  in  Barnes  v  Swainson  (y).    C,  a 

{a)  See  Baines  v.  Swainaon,  4  B.  &  S.  {u)  Yickeis  v.  Heriz,  L.  B.,  2  Sc  Ap. 

270;    82  L.  J.,  Q.  B.  281;  Wood  v.  lia 

Bowcliffe,  6  Ha.  183.  (x)  Ibid. 

(0  Baines  v.  Swainson,  sapra.  (y)  82  L.  J.,  Q.  B.  281« 
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Glasgow  merchanif  had  represented  to  the  plaintiff  that  he  had 
made  for  the  plaintiff  a  sale  to  a  principal  of  a  quantity  of  iron. 
This  was  quite  nntma  The  plaintiff  was  indnced  by  the  false- 
hood to  send  a  delivery  order  to  C,  but  he  did  not  intrust  him 
with  the  delivery  order  for  the  purpose  of  making  a  sale.  He 
thought  the  sale  was  already  made,  and  intrusted  the  agent  with 
the  document  of  title  to  make  delivery  of  the  goods  as  his  agent. 
The  House  of  Lords  held  that  a  pledge  by  0.  to  the 
♦defendant  was  good  under  the  Factors'  Acts.  This  de-  [426*] 
cision  is  an  authority  in  support  of  the  proposition  that 
the  Factors'  Acts  are  not  confined  to  the  case  of  a  factor  who  is 
intrusted  for  the  purpose  of  effecting  a  sale  not  yet  made. 

Johnson  V.  The  Credit  Lyonnaia  (3),  decided  in  1877,  throws 
additional  light  upon  the  question  what  limitation  should  be 
placed  upon  the  words  ^^  agent  intrusted."  From  the  facts  of  the 
case  it  appeared  that  the  plaintiff  bought  of  A.,  a  commission 
merchant  and  agent,  as  well  as  a  dealer  in  tobacco,  a  quantity  of 
tobacco  which  was  then  lying  in  bond  in  the  name  of  A.  The 
plaintiff  paid  for  the  tobacco,  and  it  was  agreed  that  it  should  be 
forwarded  to  him  by  A.  free  of  any  charge  for  commission,  or  to 
the  plaintiff's  vendees.  The  plaintiff  undertook  to  remit  the 
amount  of  the  duty  and  dock  charges.  The  tobacco  remained  in 
A.'8  name,  and  he  retained  the  dock  warrants;  but  the  sale  to  the 
plaintiff  was  duly  entered  in  his  books.  Owing  to  the  heavy  duty 
payable  on  tobacco  it  is  usual  to  leave  the  goods  in  the  warehouse 
in  the  name  of  the  seller.  A.  represented  to  the  defendants  that 
the  tobacco  in  question  belonged  to  him,  and  pledged  it  as  a  secu- 
rity for  a  loan.  In  an  action  to  recover  the  property,  the  defend- 
ants claimed  to  retain  it,  on  the  ground  that  the  plaintiff  had 
"  given  A.  ostensible  authority  to  deal  with  it  as  his  own,  or  that 
he  had  intrusted  him  with  the  tobacco  or  the  documents  of  title 
within  the  Factors'  Acts."  Upon  motion  for  judgment,  Mr. 
Justice  Denman  had  power  to  draw  inferences  of  fact  Upon 
the  first  defence,  his  lordship  observed  that,  independently  of  the 
Factors'  Acts,  the  mere  possession  of  the  dock  warrants  is  no- 
where made  conclusive  as  to  the  application  of  the  rule  acted 
upon  in  Pickering  v.  Bvsk  (a).  It  is  for  the  jury  to  say  whether 
the  plaintiff  has  so  conducted  himself  as  to  have  lost  the  right  to 

{z)  L.  R.,  2  G.  P.  Div.  224.  (a)  15  East,  88. 
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follow  his  own  goods  into  the  hands  of  the  purchaser  or  pledgee. 
Under  the  facts  stated  in  the  present  case,  his  lordship  did  not 
think  that  the  plaintiff  had  so  conducted  himself.  The  second 
contention,  his  lordship  thonght,  was  disposed  of  by  the  case  of 
Cole  V.  North  Western  Bank^  inasmuch  as  the  only  purpose  for 
which  A.  could  be  said  to  be  intrusted  with  the  goods  was  to 
dear  them  and  forward  them  upon  receipt  of  instructions. 

Upon  appeal  the  judgment  of  Denman,  J.,  was  af- 
[427*]  firmed  (5).  *Referring  to  the  observations  of  Lord 
EUenborough  and  Bayley,  J.,  in  Pickering  v.  Bwik  (c), 
Oockbum,  0.  J.,  remarked  that  their  language  might  appear  to  be 
applicable  to  the  present  case,  but  that  there  was  a  material  differ- 
ence between  the  two  cases.  In  Pickering  y.  Busk^  the  purchaser 
had  himself  expressly  directed  that  the  goods  should  be  entered  in 
the  broker's  name,  whereas  in  the  present  case  the  plaintiff  had 
simply  remained  passi  va  Having  referred  to  the  cases  of  Boyrn^n 
V.  Coles  (rf).  Dyer  v.  Peareon  {e\  and  Higgina  v.  Burton  {f\  his 
lordship  went  on  to  say:  ^  Sitting  here  in  a  court  of  appeal,  I  feel 
myself  at  liberty  to  say  that  these  authorities  fail  to  satisfy  me 
that  at  common  law  the  leaving  by  a  vendee  goods  bought  or  the 
documents  of  title  in  the  hands  of  the  vendor  till  it  suited  the 
convenience  of  the  former  to  take  possession  of  them,  would,  on 
a  fraudulent  sale  or  pledge  by  the  party  so  possessed,  divest  the 
owner  of  his  property,  or  estop  him  from  asserting  his  right  to  it 
If  this  had  b^n  so  here,  there  would  have  been,  as  it  seems  to 
me,  no  necessity  for  giving  effect  by  statute  to  the  unauthorized 
aale  of  goods  by  a  factor."  His  lordship  also  thought  that  the 
doctrine  estabUshed  in  Pickard  v.  Seara  {g\  and  Freeman  v. 
Cooke  (A),  and  the  subsequent  cases  which  have  proceeded  upon 
the  same  principle,  carried  the  case  no  further.  ^^  In  all  the  cases 
decided  on  this  principle,"  his  lordship  went  on  to  say,  "  in  order 
that  a  party  shall  be  estopped  from  denying  his  assent  to  an  act 
prejudicial  to  his  rights,  and  which  he  might  have  resisted,  bnt 
has  suffered  to  be  done,  it  is  essential  that  knowledge  of  the  thing 
done  shall  be  brought  home  to  him.    It  would  be  to  carry  this 

(ft)  L.  R.,  3  C.  P.  Div.  32.  (/)  26  L.  J.,  Ex.  842. 

(c)  15  East,  38.  {g)^k,k  E.  469. 

(d)6M.&S.  14,  (A)  2EX.654;  18 1*.  J.,  Ex.  Hi. 
(0)  3B.&C.38. 
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doctrine  mach  too  far  to  apply  it  where  advantage  has  been  taken 
of  a  man's  remissness  in  looking  after  his  own  interests  to  invade 
or  encroach  his  rights,  in  the  absence  of  knowledge  on  his  part  of 
the  thing  done  from  which  his  assent  to  it  conld  reasonably  be 
implied,"  With  respect  to  the  second  point  taken,  viz.,  the  de- 
fence fonnded  on  the  allegation  of  negligence,  his  lordship,  whilst 
admitting  that  the  plaintiff  had  been  guilty  of  negligence,  or  had 
been  wanting  in  common  prndence  in  omitting  to  have  the  goods 
transferred  to  his  own  name,  did  not  think  the  circumstance 
material,  inasmuch  as  the  plaintiff  owed  no  duty  to  the  defend- 
ants. 

♦The  Factors'  Act,  1877  (40  &  41  Vict  c.  89),  came  into  [428*] 
operation  on  the  10th  of  August,  1877.    This  act  consists 
of  six  short  sections. 

The  first  defines  the  Factors'  Acts. 

The  second  amends  the  law  with  respect  to  secret  revocations 
of  anthority,  and  provides  that  where  any  agent  or  person  has 
been  intrusted  with  and  continues  in  the  possession  of  any  goods, 
or  documents  of  title  to  goods,  within  the  meaning  of  the  principal 
acts  as  amended  by  this  act,  any  revocation  of  his  intrustment  or 
agency  shall  not  prejudice  or  affect  the  title  or  rights  of  any  other 
person  who,  without  notice  of  such  revocation,  purchases  such 
goods,  or  makes  advances  upon  the  faith  or  security  of  such  goods 
or  documents. 

The  third  section  relates  to  the  case  of  vendors  who  are  per- 
mitted to  retain  documents  of  title  to  goods.  It  provides  that 
where  any  goods  have  been  sold,  and  the  vendor  or  any  person  on 
his  behalf  continues  or  is  in  possession  of  the  documents  of  title 
thereto,  any  sale,  pledge,  or  other  disposition  of  the  goods  or  docu- 
ments made  by  such  vendor,  or  any  person  or  agent  intrusted 
by  the  vendor  with  the  goods  or  documents  within  the  meaning 
of  the  principal  acts  as  amended  by  this  act,  so  continuing  or  be- 
ing in  possession,  shall  be  as  valid  and  effectual  as  if  such  vendor  or 
person  were  an  agent  or  person  intrusted  by  the  vendee  with  the 
goods  or  documents  within  the  meaning  of  the  Factors'  Acts,  pro- 
vided the  person  to  whom  the  sale,  pledge,  or  other  disposition  is 
made  has  not  notice  that  the  goods  have  been  previously  sold. 

The  fourth  section  relates  to  cases  where  vendees  are  permitted 
to  have  possession  of  documents  of  title  to  goods.    This  section 
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provides  that  where  anj  goods  have  been  sold  or  oontracted  to  be 
sold,  and  the  yendee,  or  any  person  on  his  behalf,  obtains  the  pos- 
session of  the  docnments  of  title  thereto  from  the  vendor  or  his 
agents,  any  sale,  pledge,  or  disposition  of  an j  snch  goods  or  docn- 
ments by  snch  vendee  so  in  possession,  or  by  any  other  person  or 
agent  intrusted  by  the  vendee  with  the  documents,  shall  be  as 
valid  as  if  snch  vendee  or  other  person  were  an  agent  or  person 
intrusted  by  the  vendor  with  the  documents  within  the  meaning 
of  the  Factors'  Acts,  in  the  absence  of  notice  of  any  right  of  the 
vendor  in  respect  of  the  goods. 

The  fifth  section  relates  to  transfers  of  docnments  of  title,  and 
provides  that  where  any  document  of  tittle  to  goods  has  been 
[429*]  ^lawfully  indorsed  or  otherwise  transferred  to  any  person 
as  a  yendee  or  owner  of  the  goods,  and  such  person  trans- 
fers such  document  by  indorsement,  or  by  delivery,  where  the  doc- 
ument is  transferable  by  delivery,  or  makes  the  goods  deliverable 
to  the  bearer,  to  a  person  who  takes  the  same  bona  fide  and  for 
valuable  consideration,  the  last-mentioned  transfer  shall  have  the 
same  effect  for  defeating  any  vendor's .  lien  or  right  of  stoppage 
in  transitu  as  the  transfer  of  a  bill  of  lading  has  for  defeating  the 
right  of  stoppage  in  transitu. 

The  sixth  section  provides  that  the  act  shall  not  be  retrospective. 

The  preamble  of  the  act  to  amend  the  Factors'  Acts,  1877  (40 
&  41  Yict.  c.  39),  briefly  states  the  object  of  that  act  to  be  the 
removal  of  certain  doubts  which  have  arisen  with  respect  to  the 
true  meaning  of  certain  provisions  of  the  Factors'  Acts,  and  to 
amend  those  acts,  for  the  better  security  of  persons  buying  or 
making  advances  on  goods  or  documents  of  title  to  goods,  in  the 
usual  and  ordinary  course  of  mercantile  business. 

The  second  section  accordingly  provides  that  where  any  agent 
or  person  has  been  intrusted  with  and  continues  in  possession  of 
any  goods  or  documents  of  title  to  goods,  a  revocation  of  his  in- 
trustment  or  agency  shall  not  affect  the  title  or  rights  of  any  other 
person  who,  without  notice  of  such  revocation,  purchases  such 
goods,  or  makes  advances  upon  the  faith  or  security  of  such  goods 
or  docnments. 

This  section  overrules  the  well-known  case  of  Fuentes  v.  Man^ 
tis  {i)j  in  which  the  Court  of  Common  Pleas  and  Court  of  £x* 

(t)  L.  B.,  2  C.  P.  2eS;  4  ilud.  93. 
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cheqaer  Cliamber  were  of  opinion  that  the  words  "  intrusted  with 
and  in  possession  of  "  should  be  construed  as  referring  to  the  time 
when  the  &ctor  made  the  pledge,  and  held  that  a  factor  whose 
authority  to  sell  has  been  revoked  could  not  make  a  valid  pledge 
of  goods  which  had  been  intrusted  to  him  for  sale,  but  which  he 
had  wrongfully  retained  after  his  authority  had  been  revoked, 
and  the  goods  demanded  from  him  by  his  principal.  It  is  dear 
from  tlie  remarks  of  the  judges  who  heard  the  case  that  they  re- 
gretted the  necessity  of  so  deciding,  and  Mr.  Justice  Montague 
Smith  remarked  that  he  should  have  been  glad  to  have  given  a 
construction  of  the  Factors'  Acts  wide  enough  to  include  this 
case,  as  he  thought  it  fell  within  the  very  mischief 
^against  which  the  legislature  meant  to  provide.  In  its  [430^] 
result  the  decision,  as  pointed  out  by  Mr.  Benjamin  (e), 
had  the  effect  of  shaking  the  confidence  felt  by  merchants  in  deal- 
ing with  factors  in  relation  to  goods  consigned  to  them. 
I  The  Factors'  Acts  which  had  been  passed  previously  to  the  act 
of  1877  were  intended  to  protect  vendees  or  pawnees  in  their  deal- 
ings  with  persons  whose  employment  was  of  a  commercial  char, 
acter;  but  they  were  not  meant  to  protect  transactions  with  per- 
sons whose  employment  was  other  than  mercantile,  as  for  instance, 
with  persons  employed  as  warehousemen,  carriers,  or  the  like. 
I  This  protection  has  been  extended  by  the  40  &  41  Yict  c.  39, 
to  cases  other  than  those  in  which  the  employment  was  of  a  com- 
mercial character. 

It  is  a  general  principle  of  the  common  law  that  the  second 
vendor  of  goods  does  not  stand  in  a  better  position  than  does  his 
immediate  vendor  (j).  The  Factors'  Act,  1877,  has  extended  the 
exceptions  to  this  rule. 

f  Sect  3  protects  sales  or  pledges  to  third  parties  by  vendors  of 
goods  or  theii*  agents  being  in  possession  of  the  documents  of 
title,  by  providing,  that  **  where  any  goods  have  been  sold,  and 
the  vendor,  or  any  person  on  his  behalf,  continues  or  is  in  posses- 
sion of  the  documents  of  title  thereto,  any  sale,  pledge  or  other 
disposition  of  the  goods  or  documents  made  by  siich  vendor,  or 
any  person  or  agent  intrusted  by  the  vendor  with  the  goods  or 

(0  Salesof  Penonal  Property  (2d  Am.       (J)  Small  v.  Mooie,  9  Bing.  574. 
ed.),  p.  20,  lec.  20. 
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docnmeutB  witliin  fhe  meaning  of  the  principal  acts  as  amended 
hy  this  act,  so  continuing  or  being  in  possession,  shall  be  as  valid 
and  effectual  as  if  snch  vendor  or  person  were  an  agent  or  person 
intrusted  bj  the  vendee  with  the  goods  or  documents  within  the 
meaning  of  the  principal  acts  as  amended  bj  this  act,  provided 
the  person  to  whom  the  sale,  pledge  or  other  disposition  is  made 
has  not  notice  that  the  goods  have  been  previously  sold." 

Previous  to  the  passing  of  the  Factors'  Act,  1877,  a  vendee  was 
held  not  to  be  agent  within  the  meaning  of  tlie  Factors*  Act  (£). 
The  4th  section  of  the  Act  of  1877  now  provides  that  where  any 
goods  have  been  sold  or  contracted  to  be  sold,  and  the  vendee, 
or  any  person  on  his  behalf,  obtains  the  possession  of  the 
[431*]  ^documents  of  title  thereto  from  the  vendor  or  his  agents, 
any  sale,  pledge  or  disposition  of  such  goods  or  documents 
by  such  vendee  so  in  possession,  or  by  any  other  person  or  agent 
intrusted  by  the  vendee  with  the  documents  within  the  meaning 
of  the  principal  acts  as  amended  by  this  act,  shall  be  as  valid  and 
effectual  as  if  such  vendee  or  other  person  were  an  agent  or  per- 
son intrusted  by  the  vendor  with  the  documents  within  the  mean- 
ing of  the  principal  acts  as  amended  by  this  act,  provided  the 
person  to  whom  the  sale,  pledge  or  other  disposition  is  made  has 
not  notice  of  any  lien  or  other  right  of  the  vendor  in  respect  of 
the  goods." 

By  sect.  1,  the  expression  ^^  principal  acts"  means  the  following 
acts:  4  Geo.  4  (1823),  c.  83;  6  Geo.  4  (1825),  a  94;  5  &  6  Vict 
(1842),  c  39. 

The  above  acts,  together  with  the  40  &  41  Yict.  e.  39,  are  to  be 
cited  as  the  "Factors'  Acts,  1823  to  1877." 

liie  case  of  a  vendee  who  was  in  possession  of  a  chattel  had 
already  been  provided  for  (Z).  Where  a  vendee  has  a  defeasible 
title  which  the  vendor  may  affirm  or  disaffirm,  he  must  elect  to 
disaffirm  before  the  goods  are  transferred  to  an  innocent  pur- 
chaser (m). 

Sect  5.  extends  the  principle  of  Zickbarrow  v.  Mason  (n)  to  all 
documents  of  title  to  goods  by  enacting  that  where  any  docum^it 

(k)  Jenkyns  v.  Usbome,  7  M.  &  Gr.  (m)  White  v.  Garden,  10  C.  B.  919. 

678;  M*Ewan  v.  Smith,  2  H.  of  L.  Gas.  (n)  [2  Term,  63;  S.  G.,  1  H.  BL  3S7; 

a09.  6Ea8t,  21;]  1  Sm.  L.  G.  757,  7thediL 

(0  Eingsford  v.  Meny,  11  Ex.  577. 


cnAP.  VII.]    BionTs  of  peincipal  against  thibd  pabties.     567 

of  title  to  goods  has  been  lawfully  indorsed  or  otherwise  trans- 
ferred to  any  person  as  a  vendee  or  owner  of  the  goods,  and  such 
person  transfers  such  document  by  indorsement  (or  by  delivery 
where  the  docnment  is  by  custom,  or  by  its  express  terms  trans- 
ferable by  delivery,  or  makes  the  goods  deliverable  to  the  bearer), 
to  a  person  who  takes  the  same  bona  jide^  and  for  valuable  con- 
sideration, the  last-mentioned  transfer  shall  have  the  same  effect 
for  defeating  any  vendor's  lien  or  right  of  stoppage  in  transitu  as 
the  transfer  of  a  bill  of  lading  has  for  defeating  the  right  of  stop- 
page in  transitu. 

Tlie  courts  have  frequently  held  that  the  giving  of  a  delivery 
order  did  not  operate  as  a  constructive  delivery  of  the  goods  to 
which  it  relates,  and  that  it  neither  was  equivalent  to  a  bill  of 
lading,  nor  deprived  the  owner  of  the  goods,  who  gave  the  order, 
of  his  lien  even  against  the  claim  of  third  persons  who  had 
hona  *Jide  purchased  the  goods  from  the  original  vendor,  [432*] 
To  this  effect  were  the  ruling  of  Mr,  Justice  Burrough  in 
Akerman  v.  HunypKrey  (<?),  and  the  decisions  of  the  Court  of 
Common  Pleas  (^). 

\  Where  an  agent,  who  subsequently  becomes  bankrupt,  has 
given  as  security  for  an  antecedent  debt  goods  which  belong  to 
his  principal,  but  which  were  held  by  the  agent  on  such  terms 
that  they  were  in  his  order  and  disposition  at  the  time  of  the 
bankruptcy,  the  pledgee  cannot  assert  a  lien  against  the  trustee  in 
bankruptcy  (y). 

A  customer  purchased  of  a  horsedealer  a  pair  of  horses  with  a 
warranty.  The  purchase-money  was  paid,  but  the  horses  not 
being  as  warranted  were  returned,  and  the  horsedealer  promised, 
to  supply  another  pair.  Subsequently  he  sent  the  customer 
another  pair,  which,  upon  her  refusing  to  buy  them,  he  requested 
her  to  use  until  a  suitable  pair  was  found.  The  horsedealer  after- 
wards became  bankrupt,  when  it  was  found  that  the  horses  be- 
longed to  another  person,  who  had  intrusted  them  to  the  dealer 
on  such  general  terms  that  the  county  court  judge  had  held  that 
they  were  in  the  bankrupt's  order  and  disposition  at  the  time  of 
the  bankruptcy,  with  the  consent  of  the  true  owner.    The  cus- 

(o)  1  Car.  &  P.  53.  309. 

(p)  Jenkyns  v.  Usbome,  7  M.  &  Gr.       (g)  In  re  Sillenoe,  Ez  parte  Boy,  47 
678;  M'Ewan  v.  Smith,  2  H.  of  L.  Gas.    L.  J.,  Bank.  36. 
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tomer  claimed  a  lien  npon  the  horses  against  the  trostee  in  bank- 
rnptcj,  on  the  ground  that  the  trustee  could  only  take  them 
subject  to  the  same  equities  as  those  to  which  the  bankrupt  held 
them  before  his  bankruptcy,  which  included  the  lien.  On  the 
other  hand,  it  was  urged  that  the  bankrupt  being  simply  a  &ctor 
could  not  pledge  for  an  antecedent  debt.  The  chief  judge  held 
that  the  bankrupt  could  not  create  such  a  lien,  pointing  out  that 
the  bankrupt  could  only  deal  with  the  horses  under  the  order  of 
his  principal  (r). 

In  the  following  paragraphs  an  attempt  is  made  to  reduce  to 
as  brief  limits  as  possible  those  rules  of  common  law,  and  those 
provisions  of  the  Factors'  Acts,  1823  to  1877,  which  prescribe  the 
conditions  which  must  be  fulfilled  upon  the  making  of  unauthor- 
ized sales,  pledges  or  exchanges,  so  as  to  protect  the  third  parties 
contracting. 
^     First,  as  to  the  person  who  sells,  pledges  or  exchanges. 

There  must  be  proof  that  the  transaction  was  entered 
[433*]  into  *under  circumstances  from  which  it  might  reasonably 
be  inferred  that  the  owner  had  given  him  authority  to  enter 
into  the  transaction  («),  or  there  must  be  proof  that  he  was  in- 
trusted with  the  possession  of  the  goods,  or  of  the  documents  of 
title  to  the  goods  (^),  or  that  upon  a  sale  of  goods  subsequently  sold 
and  pledged,  or  otherwise  disposed  of  by  him,  he  was  the  vendor, 
or  a  person  who  acted  on  behalf  of  the  vendor,  and  that  he  con- 
tinued or  was  in  possession  of  the  documents  of  title  to  such 
goods  {u\  or  that  npon  a  contract  for  the  sale  of  goods  subsequently 
sold,  pledged  or  otherwise  disposed  of  by  him,  he  was  the  vendee 
or  a  person  acting  on  behalf  of  the  vendee,  and  had  obtained  pos- 
session of  the  documents  of  title  to  the  goods  from  the  vendee  or 

his  agent  (v). 

>  Where  an  agent  is  possessed  of  a  document  of  title,  it  is  imma- 
terial whether  he  derived  it  immediately  from  the  owner  of  the 
goods,  or  obtained  it  by  reason  of  his  possession  of  the  goods, 
or  of  any  document  of  title  to  the  goods  (x). 

An  agent  is  to  be  deemed  to  be  in  possession  of  goods  or  docn- 

(r)  Ibid.  W  5  and  6  Vict  c  39,  8. 1. 

<«)  Pidceriner  v.  Bosk,  15  East,  88;  (u)  40  and  41  Vict  c  39,  a.  8. 

Ck>le  v.  North  Western  Bank,  L.  B.,  10  (v)  lb.,  s.  4. 

C.  P.  572.    [See  ante,  p.  411.]  {x)  5  and  6  Yict.  c.  39,  b.  4. 
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ments  of  title,  whether  they  are  in  his  actual  custody,  or  held  by 
another  person  subject  to  his  control,  or  for  him,  or  on  his  be- 
half (y> 

A  contract  or  agreement  is  within  5  and  6  Vict.  c.  39,  whether 
made  with  the  agent  or  with  another  person  on  his  behalf  (s). 

An  agent  in  possession  of  goods  or  documents  of  title  is  to  be 
deemed  to  be  intrusted  therewith  by  the  owner,  unless  the  con- 
trary is  shown  in  evidence  (a). 

Secondly,  as  to  the  person  who  buys  the  goods,  or  makes  an  ad- 
vance or  exchange. 

Unless  he  acted  honajide  on  the  faith  of  the  apparent  authority 
of  the  person  in  possession,  he  cannot  claim  the  goods  or  docu- 
ments as  against  the  owner;  but  notice  simply  of  the  fact  of  agency 
does  not  affect  his  claim  (5). 

The  5  and  6  Viet.  c.  89  is  to  be  construed  to  give  validity  only 
to  transactions  made  hmiafide^  and  without  notice  that  the  agent 
is  acting  mala  fide  against  the  owner  of  the  goods  {c). 

Tliirdly,  as  to  the  sale,  pledge  or  exchange  which  is  pro- 
tected, 

*The  purchase,  pledge,  or  exchange  must  be  honafide^  [434*] 
and  without  notice  that  the  agent  is  acting  Tryala  fide 
against  the  owner  of  the  goods  {d). 

The  contracts  made  in  consideration  of  an  advance  which  are 
protected  are  contracts  or  agreements  by  way  of  pledge,  lien  or 
security  hona  fide  made  for  any  original  loan,  advance  or  payment 
made  upon  the  security  of  the  goods  or  documents,  as  well  as  for 
any  further  or  continuing  advance,  but  not  for  any  antecedent  debt 
due  from  the  agent  (^). 

Contracts  in  consideration  of  an  advance  include  any  contract 
or  agreement  for  pledge,  lien  or  security  made  hona  fide  in  con- 
sideration of  the  transfer  to  the  agent  of  any  other  goods,  docu- 
ments of  title  or  negotiable  security  upon  which  the  person  so 
delivering  up  the  same  had  at  the  time  a  valid  and  available  lien 
in  respect  of  a  previous  advance  by  virtue  of  some  contract  or 
agreement  made  with  such  agent,  provided  the  lien  acquired  under 

(y)  Ibid.  (c)  lb.,  8.  8. 

{z)  Ibid.  (d)  5  and  6  Vict,  c  89,  i.  8. 

(a)  Ibid.  (e)  lb.,  8.  2. 

(6)  5  and  6  Yict  c  89,  a.  L 
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the  last  mentioned  contract  or  agreement  shall  not  exceed  the  ralne 
of  the  goods  given  np  (^), 

A  revocation  of  an  instrument  or  agency  does  not  affect  the  title 
of  a  person  who  enters  into  a  contract  with  the  agent  or  person 
intrasted  without  notice  of  such  revocation  (ff)} 

The  lawful  transfer  of  any  document  of  title  to  goods  by  a 
vendee  has  the  same  effect  for  defeating  any  vendor's  lien  or  right 
of  stoppage  in  transitu  as  the  transfer  of  a  bill  of  lading  has  for 
defeating  the  right  of  stoppage  in  transitu  (A). 

Sect.  4.  —  The  light  to  rescind  contracts  affected  hy  fraud? 

Any  surreptitious  dealing  between  one  principal  and  the  agent 
of  another  principal  is  a  fraud  upon  the  latter  of  which  courts  of 
equity  will  take  cognizance.  The  consequence  of  such  fraud  is 
that  the  party  defrauded  will  be  entitled  to  such  full  redress  as  can 
be  given.  In  one  case  Lord  Justice  James  expressed  an  opinion 
that  the  defrauded  principal  would  be  entitled  at  his  option,  if  he 
came  in  time,  to  have  the  contract  rescinded;  or,  if  he  elects  not 

(/)  Ibid.  Thus,  where  a  oommission  merdiant 

ig)  40  and  41  Yict  c  89,  8. 1.  sells  and  deliven  property,  intniated  to 

'  Where  it  appears  that  a  person  was  him  for  sale,  before  notice  of  the  levo- 

f ormerly  the  general  agent  of  another  cation  of  his  authority,  he  is  not  liable 

in  a  certain  line  of  busbess,  his  acts  as  in  troverfor  such  sale,  and  the  hona  fidit 

sach  within  the  scope  of  the  authority  porchaser  under  sndi  sale  and  ddivay 

formerly  possessed  by  him,  will  still  acquires  thereby  a  good  title  as  against 

bind  his  former  principal  after  the  au-  a  prior  puichaser  from  the  oonsignar 

thoriiy  has  been  determined,  until  par-  without  deliveiy.    Jones  v.  Hod^kina, 

ties  who  have  been  and  continue  dealing  61  Me.  480. 

with  him  as  sudi  agent,  are  informed  of  Defendant  adopted  a  corporate  name 

the   determination   of    his   authority,  in  which  to  cany  on  business,  and  au- 

Diversy  y.  Eellosrg,  44  111.  114;  Murphy  thorized  an  agent  to  draw  biUs  oo  lus 

▼.  Ottenheimer,  84  id.  39;  Marsh  v.  Gil-  factor,  and  subsequently  tnmsferred  the 

bert,  4  Thomp.  &  C.  259;  McNeilly  v.  business  to  a  company  organiaed  under 

Continental  life  Ins.  Co.,  66  N.  Y.  23;  that  name:  Reld,  that  he  was  liable  to 

Claflin  Y.  Lenheim,  id.  301 ;  Barkley  v.  the  factor  for  money  paid  on  bills  drawn 

Rensselaer  &  S.  R.  R.  Co.,  71  id.  205;  in  the  same  name  by  the  agent  after 

Packer  y.  Hinckley  LocomotiYO  Works,  the  transfer,  and  paid  in  good  fiiith  and 

122  Mass.  484;  •  Hatch  y.  Coddington,  without  notice  of  the  transfer.    Rice  r. 

95  U.  8.  48.     See,  also,  Cupples  y.  Isham,  4  Abb.  App.  Dec.  87. 

YHielan,  61  Mo.  583;  SummerYille  y.  (A)  lb.,  s.  5. 

Han.  k  St  Joe  R.  R.  Co.,  62  id.  301;  •  As  to  rcYocation  of  the  agent's  aa- 

The  Howe  Machine  Co.  y.  Linder,  59  thority  by  his  fraudulent  acts»  see  ante, 

Ind.  307.  p.  86,  note. 
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to  have  it  rescinded,  to  have  such  other  adequate  relief  as 
the  court  may  think  right  to  give  him  {{).  *Lord  Justice  [435*] 
Hellish,  in  the  absence  of  authority,  was  not  quite  certain 
that  he  would  go  the  full  length  of  saying  that,  because  a  person 
has  been  a  party  to  a  fraudulent  act  after  the  contract  had  been 
made,  the  mere  &ct  of  his  having  been  guilty  of  such  fraudulent 
conduct,  supposing  that  a  full  remedy  for  the  fraud  could  be  other- 
wise obtained,  would  entitle  the  otlier  party  to  say,  "  Because  you 
acted  fraudulently,  therefore  I  will  have  nothing  more  to  do  with 
you.*'  There  is  no  doubt  of  the  principle  of  law,  that  if  by  any 
act  of  one  of  the  parties  the  performance  of  a  contract  is  rendered 
impossible,  then  the  other  side  may,  at  his  option,  rescind  the  con- 
tract (iy  If  the  contract  cannot  be  performed  in  the  manner 
stipulated,  though  it  may  be  performed  in  some  other  manner 
not  very  different,  that  is  sufficient  to  justify  a  rescission  (Z). 

The  above  question  was  elaborately  argued  in  1874  before  Vice- 
Chancellor  Malins,  and  afterwaixls,  on  appeal,  in  Panama  and 
South  PadfiG  Telegraph  Company  v.  India  Rubher^  Outta  Percha 
and  Telegraph  Works  Company  (m).  The  defendants  agreed 
with  the  plaintiffs  to  lay  a  cable,  which  was  to  be  paid  for  by  a 
sum  of  40,000Z.  payable  when  the  cable  was  begun,  and  by  twelve 
instalments  of  15,0002.  each  payable  on  certificates  by  the  plaint- 
iffs' engineer,  who  was  named  in  the  contract.  The  engineer, 
being  subsequently  engaged  to  lay  other  cables  for  the  defendants, 
agreed  with  them  to  lay  this  cable  also  for  a  sum  of  money  to  be 
paid  to  him  by  instalments  payable  by  the  defendants  when  they 
received  them  from  the  plaintiffs.  Upon  an  order  to  begin  mak« 
ing  the  cables,  tlie  plaintiffs  gave  cheques  for  40,000Z.  to  the  de- 
fendants, and  for  600Z.  to  the  engineer.  The  sub-contract  between 
the  defendants  and  the  engineer  was  not  disclosed  to  the  plaintiffs. 
Subsequently,  after  its  existence  was  discovered,  the  present  bill 
was  filed  for  the  purpose  of  having  the  original  contract  delivered 
up  to  be  cancelled,  and  of  obtaining  a  decree  for  the  repayment 
of  the  above  sums.  The  decree  of  the  vice-chancellor  granting 
the  prayer  was  affirmed  by  the  Court  of  Appeal.    Lord  Justice 

(ft)  Panama,  etc.  Company  v.  India  '  See  2  Para,  on  Cont.  678. 

Rubber,  etc  Company,  L.  B.,  10  Ch.  (0  Pianche  y.  Colbum,  8  Bing.  U. 

515.  (m)  L.  R.,  10  Ch.  515. 

(Jb)  Per  Lord  Justice  Mellish,  ib. 
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James  proceeded  apon  the  ground  that  any  surreptitious  dealing 
between  one  principal  to  a  contract  and  the  agent  of  the  other 
principal  entitles  the  latter  principal  to  have  the  contract  re- 
scinded. Lord  Justice  Mellish  went  rather  upon  the 
[436*]  ground  that  the  sub-contract,  by  *depri7ing  the  plaintiffs 
of  the  services  of  their  engineer,  made  such  a  material  and 
essential  difference  in  the  performance  of  the  contract  as  entitled 
the  plaintiffs  to  say  that  the  contract  should  be  rescinded. 

It  is  clearly  fraudulent  for  the  owners  of  property  to  arm  a  per- 
son whom  they  knew  to  be  about  to  endeavour  to  find  others  to 
take  up  a  purchase,  whether  as  a  company  or  otherwise,  with  a 
docament  purporting  to  be  an  offer  made  by  themselves  as  owners 
to  sell  at  a  fictitious  price,  at  which  price  he  is  to  propose  to  other 
people  to  take  up  and  to  accept  that  offer  as  if  it  were  the  real 
one.  If  that  is  not  the  real  price  which  the  owners  of  the  prop- 
erty expect  to  get,  and  if  they  are  parties  to  an  arrangement  that 
the  intermediate  agent,  who  is  to  indace  others  to  accept  the  offer, 
is  himself  to  put  a  considerable  part  of  the  nominal  price  into  his 
own  pocket,  without  any  communication  of  the  facts,  the  docu- 
ment is  false  and  dishonest,  representing  a  false  transaction  in 
order  to  deceive;  and  if  a  person  purchasing  in  ignorance  of  the 
circumstances  applies,  the  contract  will  be  rescinded,  and  the  price 
ordered  to  be  paid  (n). 

The  defence  of  laches  was  set  up  in  the  above  case,  and  it  may 
not  be  amiss  to  quote  the  observations  of  the  court  upon  that  doc- 
trine. The  doctrine  of  laches  in  a  coart  of  equity,  it  was  said,  is 
not  an  arbitrary  or  a  technical  doctrine.  Where  it  would  be  prac- 
tically unjust  to  give  a  remedy,  either  because  the  party  has,  by 
his  condact,  done  that  which  might  fairly  be  r^arded  as  equiva* 
lent  to  a  waiver  of  it,  or  where  by  his  conduct  and  neglect  he  has, 
though  not  perhaps  waiving  that  remedy,  yet  put  the  other  party 
in  a  situation  in  which  it  is  not  reasonable  to  place  him  if  the 
remedy  were  afterwards  to  be  asserted — in  either  of  these  cases 
lapse  of  time  and  delay  are  most  material.  Bnt  in  every  case,  if 
an  argument  against  relief,  which  would  otherwise  be  just,  is 
founded  upon  mere  delay,  that  delay  of  course  not  amounting  to 
a  bar  by  any  statute  of  limitations,  the  validity  of  that  reference 
must  be  tried  upon  principles  substantially  equitable.  Two  cir- 
(n)  lindsay  Petroleom  Company  v.  Hard,  L.  B.,  5  P.  C.  221. 


CHAP.   Vn.]      BIGHTS  OF  PEINCIPAL   AGAINST  THIRD   PABTIES.       673 

emnstances  always  important  in  such  cases  are,  the  length  of  the 
delaj,  and  the  nature  of  the  acts  done  during  the  interval  which 
might  aifect  either  party,  and  cause  a  balance  of  justice  or  injus- 
tice in  taking  the  one  course  or  the  other,  so  far  as  relates  to  the 
remedy. 

The  right  to  obtain  damages  was  discussed  in  a  case 
which  *was  decided  in  the  Court  of  Appeal  in  the  year  [437*] 
1877  {o).  The  action  was  brought  to  recover  damages 
sustained  as  alleged  by  reason  of  the  defendants'  having  made  a 
false  representation  to  the  plaintiffs  with  respect  to  a  cargo  of 
rye  bought  by  the  latter  of  the  former.  The  pleadings  were  drawn 
under  the  old  practice.  Tlie  following  facts  were  proved  at  the 
trial:  The  defendants,  who  were  corn  merchants  in  London,  re- 
ceived a  telegram  from  their  agents  in  Gibraltar,  stating  ^^  ^  Golden 
Plover' arrived  this  afternoon.  Cargo  good  condition.  Await 
your  orders."  They  thereupon  advertised  the  cargo  for  sale,  and 
on  the  plaintiffs'  agent  negotiating  with  them  showed  him  the 
telegram.  They  did  not  know  whether  the  cargo  had  been  exam- 
ined by  their  agents  at  Gibraltar,  but  they  knew  it  was  not  usual 
to  examine  cargoes  at  a  British  port  of  call  unless  an  order  was 
sent  to  the  agent  from  the  owners.  "No  such  order  had  been  sent 
The  plaintiffs'  agent,  on  inquiring  whether  the  defendants  were 
snre  the  cargo  was  in  good  condition,  was  shown  the  telegram. 
The  purchase  was  then  made  for  the  plaintiffs.  The  memoran* 
dum  stated  that  the  cargo  was '^  of  fair  average  quality  of  the 
season's  shipment  when  shipped."  On  arrival,  it  turned  out  to 
be  quite  rotten,  and  was  sold  by  the  plaintiffs  at  a  loss.  Mr. 
Justice  Field  ruled  that  there  was  no  case  for  the  jury,  as  there 
was  no  evidence  that  the  representation  was  false  to  the  knowl- 
edge of  the  person  making  it,^  but  postponed  judgment  to  enable 
the  plaintiffs  to  move  for  a  new  trial.  A  rule  was  accordingly 
granted  by  the  Common  Pleas  Division.  This  decision  was  re- 
versed by  the  Court  of  Appeal,  consisting  of  Lords  Justices 
Bramwell,  Brett  and  Cotton.  The  plaintiffs'  counsel  relied  upon 
the  grounds  —  first,  that  in  equity,  on  showing  a  contract  made 
through  a  misrepresentation,  although  innocent,  the  plaintiffs 
might  rescind  it,  and  each  party  be  put  in  the  same  TX)6ition  that 

(o)  Schroeder  v.  Mendl,  37  L.  T.  Rep.,       '  See  ante,  p.  831 ;  Big.  Lead.  Cases 
N.  S.  452.  <m  Torts,  20,  and  cases  cited. 
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they  were  before  the  contract  was  entered  into.  ^^This  conten- 
tion," said  Lord  Justice  Bramwell,  ^^  was  not  open  to  them,  be- 
cause it  did  not  arise  on  the  declaration  or  at  the  triaL'^  Secondly, 
that  because  the  defendants'  agent  made  a  false  representation  to 
the  defendants  they  adopted  it,  and  are  liable  for  his  representa- 
tion.   This  point,  also,  was  not  open  on  the  pleadings.    There 

was  another  contention  that,  by  giving  the  telegram  to 
[438*]  the  plaintiffs'  agent,  the  defendants  ^represented  that  the 

cargo  had  been  inspected.    This  inference  was  held  to  be 
unreasonable. 

With  respect  to  the  claim  to  equitable  relief.  Lord  Justice  Cot- 
ton remarked:  "  It  is  clear  from  the  pleadings  that  it  is  an  action 
for  damages,  and  not  for  setting  aside  a  contract,  or  obtaining 
relief  on  that  footing.  It  is  not  an  attempt  to  repudiate  a  con- 
tract made  but  not  acted  on,  for  here  the  com  is  sold."  And 
with  respect  to  the  contention  that  if  the  case  was  not  sufficiently 
proved  to  maintain  an  action  for  damages,  on  the  ground  of  the 
scienter  being  absent,  equity  will,  nevertheless,  grant  relief  when 
an  innocent  misstatement  has  been  made  which  causes  loss  or  in- 
jury; and  that  it  is  with  respect  to  the  setting  aside  of  a  contract 
induced  by  misrepresentation  when  in  a  court  of  law  no  action 
can  be  maintained  for  deceit,  went  on  to  say:  ^^But  would  the 
same  kind  of  misrepresentation  support  an  action  for  damages  in 
equity}  Suits  for  damages  are  of  rare  occurrence  in  equity, 
although  it  has  a  jurisdiction  in  cases  of  fraud,  and  will  give  re- 
lief where  a  court  of  common  law  has  not  that  power  {p)}    A 

(p)  Evans  y.  Bicknell,  6  Yes.  174;  tated  himself  from  performing  the  oon* 

Fasley  y.  Freeman,  3  T.  R.  51;  Slim  t.  tract,  compensation  may,  as  it  seems, 

Croncher,  1  D.,  F.  &  J.  518.  be  decreed.    See  Oreenaway  r.  Adams* 

'  See  tills  subject  considered  by  Mr.  12  Yes.  401;  Denton  y.  Stewart,  1  Coxp 
Justice  Stoiy  (2  Eq.  Jur.  §§  791-8),  258;  Woodcock  v.  Bennett,  1  Cow.  711; 
who  states  that ''  compensation  or  dam-  Andrews  y.  Brown,  3  Gush.  ISO;  Milk- 
ages,  it  would  seem,  ought  ordinarily  manY.  Ordway,  106  Mass.  232;  Canoli 
to  be  decreed  in  equity  only  as  inci-  y.  Wilson,  22  Aik.  32;  Sugg  y.  Stowe, 
dental  to  other  relief  sought  by  the  bill,  5  Jones  Eq.  126;  Harrison  y.  DecamoSy 
and  granted  by  the  court,  or  where  33  Ala.  463;  Tenney  y.  State  Bank,  20 
there  is  no  adequate  remedy  at  law;  or  Wis.  152;  O'Meaia  y.  N.  A.  Tns.  Co.,  2 
where  some  peculiar  equity  interYenes."  NeY.  112.  See,  howeYer,  contra,  Sa^- 
Where,  however,  specific  performance  bury  y.  Jones,  5  Myl.  &  Cr.  3;  lV)dd  r. 
is  impossible  for  the  reason  that  the  title  G^,  17  Yes.  273;  Gwillim  y.  Stone,  14 
is  defectiYC,  or  the  Yendor  has  incapaci-  Yes.  128;  Clinan  y.  Cooke,    1  Seh.  h 
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coart  of  common  law  can  only  give  relief  where  scienter  i&  proved, 
bnt  it  is  otherwise  with  equity.  Bat  eqnitj  cannot  give  relief  for 
damages  arising  from  deceit,  unless  the  same  action  were  good  at 
common  law."  The  case  of  The  Reese  River  Silver  Mine 
Company  v.  Smith  {q)  was  distinguished  on  the  ground  that  the 
application  there  was  to  set  aside  a  contract 

Lefr.  25;  Blose  y.  Sntton,  8  Merir.  248;  at  law  lies  for  such  oompensation  or 

Kewham  y.  May,  13  Price,  749;  Kemp*  damages.    But  where  no  such  remedy 

shall  ▼.  Stone,  5  Johns.  Ch.  195.  lies  at  law,  there  seems  to  exist  a  peca- 

Judge  Stoty  in  his  commentaiies  en-  liar  ground  for  equitable  relief,  in  order 

deavors  to  reconcile  the  cases  by  the  to  prevent  irreparable  mischief,  or  to 

distinction  that  courts  of  equiiy  ought  avoid  a  fraudulent  advantage   being 

not  to  entertain  bills  for  compensation  taken  of  the  ii^ured  pariy.     See  2 

<»  damages,  except  as  incidental  to  Story's  Eq.  Jur.  g  798,  and  cases  cited, 

other  relief,  where  the  contract  is  of  {q)  L.  R.,  4  E.  k.  I.  App.  64. 
such  a  nature  that  an  adequate  remedy 
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[440*] 


A  PBmciPAL  is  liable  to  third  parties  for  whatever  the  agent  does 
or  says;   whatever  ooDtracts,  representations  or  admissions  he 
makes;  whatever  negligence  he  is  guilty  of,  and  whatever  frand  or 
wrong  he  commits,  provided  the  agent  acts  within  the  scope  of 
his  apparent  aathoritj,  and  provided  a  liability  wonld  attach  to 
the  principal  if  he  was  in  the  place  of  the  agent  (a)}    Bat  the 
agent  alone  is  liable  in  the  following  cases: 
Where  he  covenants  personally  in  instmments  under  seal;* 
Where  he  contracts  personally  in  negotiable  instruments;' 
Where  exclusive  credit  is  given  to  the  agent,  the  principal  being 
known; 


(a)  See  Holmes  v.  Mather,  L.  B.,  10 
Ex.261. 

^  To  the  same  point,  see  N.  Y.  Life 
Ins.  Go.  V.  McGowan,  18  Ean.  dOO;  Mor- 
ton V.  Scull,  28  Ark.  289;  Gasway  v. 
Atlanta  &  W.  P.  R.  B.  Co.,  58  Ga. 
216;  Mass.  life  Ins.  Co.  v.  Eshelman, 
80  Ohio  St  647;  Tagg  v.  Tenn.  Nat 

87 


Bank,  9  Heisk.  479;  Planters*  Ins.  Co. 
V.  Sorrdls,  57  Tenn.  852;  Noble  v.  Cun- 
ningham, 74  HI.  51;  Bass  v.  C.  &  N. 
W.  B'y  Co.,  42  Wis.  654.  See,  also, 
ante,  p.  105. 
*See  ante,  pp.  171, 172,  and  note8.r 
'See  ante,  p.  176  et  seq.,  and  notes. 
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Where  an  agent  commits  a  wilful  wrong. 

The  liability  of  a  principal  to  third  perBons  upon  cootnctB  into 
whidht  the  latter  have  entered  with  the  agent  depends  npon  a  num- 
ber of  considerations.  Amongst  those  considerations  are  sudi  as 
relate  to  the  agent's  anthority  and  the  conduct  of  the  prinapal, 
secret  limitations  of  anthority,  and  the  knowledge  of  the  third 
persons,  the  ambiguity  of  the  agent's  instructions,  the  existence  of 
a  custom  or  usage,  and  the  lika  In  considering  the  various  qnes* 
tions  which  may  thus  arise,  an  advantage  in  respect  of  deamess 
may  be  gained  by  treating  them  according  as  they  relate  to  cases: 

1.  Where  the  agent  executes  his  authority  strictly; 

2.  Where  the  agent  exceeds  his  authority; 

3.  Where  the  principal'ratifies  an  unauthorized  contract; 
[441*]      *4.  Where  the  agent  contracts  in  his  own  name; 

6.  Where  the  third  party  and  the  agent  are  identical. 

First,  then,  as  to  the  liability  of  the  principal,  where  the  agent 
has  executed  his  authority  strictly.  The  rule  is,  that  an  agent 
who  contracts  as  such,  being  authorized  so  to  contract  by  a  known 
principal,^  will  incur  no  personal  responsibility,  unless  the  other 
circumstances  of  the  case  lead  to  the  conclusion  that  he  has  either 
expressly  or  impliedly  incurred  or  intended  to  incur  such  personal 
responsibility  (&).  The  liability  of  the  principal,  in  cases  where 
the  agent  is  duly  authorized,  will  depend — first,  upon  the  form 
of  the  contract;  secondly,  upon  the  answer  to  the  question,  To 
whom  was  credit  given? 

The  effect  of  the  form  in  which  the  contract  has  been  executed 
was  considered  in  Book  II,  Part  II,  Chaps.  2  and  3;  and  it  will 
be  sufiBcient  to  state  briefly  here  the  rules  which  are  examined  at 
length  in  those  chapters.    Thus  — 

As  to  Deeds. — An  agent  may  so  execute  a  deed  that  it  will 
bind  the  principal  and  not  himself,  or  that  it  will  bind  himself 
and  not  the  principal,  or  that  it  will  be  void.  A  deed  will  bind 
the  principal  if  executed  in  his  name  and  on  his  behalf,  and  this 
fact  appears  on  the  face  of  the  instrument.' 

'  And  when  a  coniaracfc  showB  on  its  Swame  v.  Maiyott,  28  N.  J.  Eq.  589. 

&ce  that  it  was  ezecated  by  an  agent»  (b)  Stoiy  on  Agency,  §  261,  and  cases 

in  order  to  bind  the  person  named  as  dted;   Paley   by  lioyd,   2G^  9G9  [2 

principal,  the  anthority  of  the  agent  to  Kent's  Com.  *629, 6^]. 

act  &Ar  the  principal  most  be  shown.  '  See  ante,  pp.  171, 172,  and  notes. 
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As  to  BUls  of  Exchange.  —  If  a  bill  is  addressed  to  a  principal, 
and  accepted  bj  his  agent  on  behalf  of  that  principal,  the  latter 
will  be  liable  as  acceptor;  nor  is  it  necessary  that  the  agent  should 
state  on  the  &ce  of  the  instrument  any  words  to  the  effect  that  he 
accepts  on  behalf  of  the  drawee.^ 

Ab  to  Promissory  Notes. — Where  an  agent  promises  and 
signs  in  the  character  of  agent,  the  principal  will  be  liable.  The 
same  rule  applies  where  the  words  importing  agency  are  confined 
to  the  signature.' 

The  answer  to  the  question.  To  whom  was  credit  gi7enf  is  of 
importance  chiefly  where  the  agent  is  acting  for  an  undisclosed 
principal;  and  the  inquiry  whether  a  principal  is  disclosed  or  un* 
disclosed  is  of  importance  only  in  questions  of  contract  The  ex- 
tent of  the  liability  of  an  undisclosed  principal  to  third  parties 
has  been  defined  by  a  series  of  decisions,  extending  from  tlie  case 
of  JSaiUon  v.  Hodgson,  {c)  to  that  of  Armstrong  v.  Stokes  {d). 
Tliese  decisions  may  be  distributed  under  two  heads;  thus: 

(1.)  The  agent  may  give  no  information  to  the  third 
party  of  *the  existence  of  a  principal;  or  may  simply  in-  [443*] 
form  the  other  contracting  party  of  the  fact  of  his  agency 
without  disclosing  the  principal's  name; '  or  the  third  party,  know- 
ing that  he  is  dealing  with  an  agent,  and  aware  of  the  principal's 
name,  may  elect  to  deal  with  tlie  agent  alone;  *  or 

(2.)  The  principal  may  be  a  foreigner  resident  abroad.' 

In  all  these  cases  the  question  is,  To  whom  was  credit  given?* 
This  is  a  question  of  fact  for  the  jury,  subject  to  the  ruling  of  the 
presiding  judge.''  An  agent  may  make  a  contract  by  which  he 
may  become  personally  liable,  while  he  still  makes  it  on  behalf  of 
his  principal,  so  that  the  other  party  has  a  choice  to  go  against 
either  the  one  or  the  other.  But  the  right  to  sue  and  the  liability 
to  be  sued  upon  a  contract  are  reciprocal,  and  these  reciprocal 
rights  and  liabilities,  as  regards  both  principal  and  agent,  con- 
tinue until  the  other  contracting  party  has  elected  to  give  exclu- 
sive credit  to  one  or  the  other. 

>  See  aQte,  p.  177,  and  notes.  *  See  ante,  p.  103,  and  note. 

'  See  ante,  p.  186,  and  notes.  '  See  ante,  p.  193,  note;  post,  p.  445; 

(c)  4  Taant.  576  n.  2  Smith's  Lead.  Cases,  •S??. 

((f)  L.  R.,  7  Q.  B.  593.  ^  Maiyland  Goal  Co.  y.  Edwards,  4 

*See  ante,  p.  306,  note.  Htm,  432. 

«See  ante,  p.  308,  note. 
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Ab  to  the  cases  under  the  first  head,  it  is  stated  hj  Lord  Tea- 
terden,  0.  J.,  in  Thornpsan  ▼.  Davenport  («):  ^  I  take  it  to  be  a 
general  rale  tliat  if  a  person  sells  goods  (supposing  at  the  time  of 
the  contract  be  is  dealing  with  a  principal),  bat  afterwards  dis- 
covers that  the  person  with  whom  he  has  been  dealing  is  not  the 
principal  in  the  transaction,  bat  agent  for  a  third  person,  though 
he  may,  in  the  meantime,  hare  debited  the  agent  with  it,  he  may 
afterwards  recover  the  amount  from  the  real  principal;^  subject, 
however,  to  this  qualification,  that  the  state  of  the  accounts  be- 
tween the  principal  and  the  agent  is  not  altered  to  the  prejudice  of 
the  principal."  The  qualification  here  mentioned  remained  a 
mere  dictum  until  the  decision  of  the  Queen's  Bench  in  ArTn- 
strong  ▼.  Stokes  {f).  Before  touching  upon  the  latter  case,  it 
will  be  convenient  to  refer  briefly  to  the  various  dicta  indicating 
an  opinion  on  the  part  of  the  judges  that  such  a  qualification  of 
the  general  rale  would  be  recognized. 

In  JRaiUon  v.  Hodgson  and  Peele  v.  Hodgson  (ff\  which  came 
before  Mansfield,  C.  J.,  in  1804,  that  learned  judge  remarked: 
^'If  Hodgson  had  really  paid  S.  L.  and  Co.,  it  would  have  de- 
pended upon  circumstances  whether  he  would  be  liable  to  pay  for 
the  goods  over  again;  if  it  would  have  been  un&ir  to  have  made 
bim  liable,  he  would  not  have  been  so."  The  facts  of  these 
cases  will  be  referred  to  when  the  subject  of  election  by 
[443*]  *the  vendor  is  examined.  Mr.  Justice  Bayley,  in  Thom- 
son y.  Davenport  (A),  states  the  qualification  in  the  follow- 
ing terms:  "The  principal  shall  not  be  prejudiced  by  being 
made  personally  liable  if  the  justice  of  the  case  is  that  he  should 
not  be  personally  liable.  If  the  principal  has  paid  the  agent,  or  if 
the  state  of  the  accounts  between  the  agent  here  and  the  principal 
would  make  it  unjust  that  the  seller  would  call  on  the  principal, 
the  &ct  of  payment,  or  such  a  state  of  accounts,  would  be  au 
answer  to  the  action  brought  by  the  seller  where  he  had  looked 
to  the  responsibility  of  the  agent" 

On  the  other  hand,  the  expressions  of  Baron  Parke,  in  Heald  v. 
Kennjoorthy  ({),  seem  to  lead  to  the  conclasion  that  that  learned 

(«)  9  B.  ft  C.  78  [S.  C,  2  Smith*8  Gandasequi,  4  Taunt  576   ^.  Q^  2 

Lead.  Cases,  *358.]  Smithes  Lead.  Cases,  «a53J. 
>  See  ante,  p.  SOS,  note.  (A)  Supra. 

(/)Ubi  supra.  (t)  10  Ex.  739,  745;  24  L.  J., 

(pr)  Reported  in  a  note  to  Addison  r.  76,  77. 
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jndge  thought  no  snch  qnalification  existed.  The  decision  itself 
cannot  be  accepted  as  an  aathoritj  with  reference  to  the  existence 
or  non-existence  of  the  above  qualification,  inasmuch  as  the  plea 
neither  stated  that  the  plaintiff  was  ignorant  of  the  existence  of 
the  defendant  till  after  the  latter  had  paid  the  agent,  nor  affirms 
that  the  defendant  believed  such  to  be  the  case.  This  was  the 
opinion  of  the  Queen's  Bench  in  a  subsequent  case  {j). 

Lord  EUenborough  decided  two  cases  in  1807,  which  have  been 
referred  to  upon  this  question.  In  the  one  {k\  it  was  held,  that 
where  goods  are  bought  bj  a  broker  who  does  not  disclose  his 
principal  until  he,  the  broker,  has  become  bankrupt,  the  principal 
cannot  set  off  the  price  of  the  goods  against  a  debt  due  to  him 
from  the  broker.  In  the  other  (Z),  the  plaintiff  sold  by  public 
auction  to  brokers  a  quantity  of  coffee,  to  be  paid  for  on  delivery. 
Tlie  brokers  acted  for  the  defendant,  whose  name  was  not  dis- 
closed until  the  brokers  became  insolvent.  The  defendant  having 
paid  his  brokers,  refused  to  pay  the  plaintiff.  Lord  EUenborough 
directed  the  jury  that  '^a  person  selling  goods  is  not  confined  to 
the  credit  of  a  broker  who  buys  them,  but  may  resort  to  the  prin- 
cipal on  whose  account  they  are  bought;  and  he  is  no  more 
affected  by  the  state  of  accounts  between  the  two  than  I  should 
be  were  I  to  deliver  goods  to  a  man's  servant  pursuant  to  his 
order,  by  the  consideration  of  whether  the  servant  was  indebted  to 
the  master,  or  the  master  to  the  servant  If  he  lets  the  day 
of  payment  go  by,  he  may  lead  the  principal  into  a  *8up-  [444*] 
position  that  he  relies  solely  on  the  broker;  and  if,  in  that 
case,  the  price  of  the  goods  has  been  paid  to  the  broker  on  account 
of  this  deception,  the  principal  shall  be  discharged.  But  here 
payment  was  demanded  of  the  defendant  on  the  several  days  it 
became  due."  Light  is  thrown  upon  both  these  decisions  by  a 
consideration  of  the  fact  that,  in  1807,  a  London  broker  was  bound 
by  his  bond  to  disclose  his  principal  if  required  to  do  so,  and  to 
abstain  from  dealing  on  his  own  account  (m). 

The  question  whether  such  a  qualification  existed  was  fully 
discussed  in  1872,  in  the  case  of  Armstrong  v.  Stokes  (t^),  and 

(/)  Amutzong  v.  Stokes,  L.  R.,  7  Q.  (m)  See  thefonnof  the  bondinHolti 

B.  598.  N.  P.  431. 

(*)  Waring  v.  Favenck.  1  Camp.  85.  (n)  L.  R.,  7  Q.  B.  598. 
(2)  Kymer  v.  Sawercropp,  ib.  109. 
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the  Court  of  Queen's  Bench,  consisting  of  Blackburn,  Mellor  and 
Lush,  JJ.,  decided  that  a  vendor  who  has  given  credit  to  an  agent, 
believing  him  to  be  the  principal,  cannot  recover  against  the  un- 
disclosed principal,  if  the  principal  has  in  good  faith  paid  the 
agent  at  a  time  when  the  vendor  still  gave  credit  to  the  agent, 
and  knew  of  no  one  else  as  principal.^  In  this  case,  R  and  Co., 
commission  merchants,  who  sometimes  dealt  as  agents  and  some- 
times as  principals,  bought  a  quantity  of  shirtings  of  the  plaintiff, 
who  had  never  been  informed  that  they  dealt  as  agents,  but  in 
the  event  of  any  dealing  had  always  settled  with  them.  The  con- 
tract to  sell  was  made  on  the  15th  June;  payment  was  to  be 
made  on  the  25th  August  On  the  24th  August,  R.  and  Co.  asked 
for  further  time  to  pay.  While  the  plaintiff  was  considering 
this  proposition,  K.  and  Co.  stopped  payment  on  the  30th  August, 
on  which  day  the  plaintiff  discovered  that  K.  and  Co.  had  beea 
acting  for  the  defendants.  It  was  given  in  evidence  that  the 
defendants  had  paid  R.  and  Co.  for  the  shirtings  on  the  11th 
August,  in  the  ordinary  course  of  their  business,  and  no  imputa- 
tion of  mala  fides  was  cast  on  the  transaction.  The  court  held, 
that  assuming  that  there  was  authority  to  establish  privity  of 
contract  between  the  defendants  and  those  from  whom  B.  and  Co.* 
had  obtained  the  goods,  the  defendants  were  not  liable  for  the 
grounds  above  stated.  The  court  was  apparently  inclined  to 
question  the  soundness  in  principle,  but  not  the  correctness  ia 
point  of  law,  of  the  rule  which  allows  a  vendor  to  have  recourse 
at  all  against  one  to  whom  he  never  gave  credit. 

Where  the  principal  is  a  foreigner  resident  abroad,  there  is  no 
practical  difference  in  the  legal  principles  applicable.  At 
[445^]  *one  time  it  was  contended  that  not  only  is  the  agent  the 
person  who  is  primarily  liable,  but  that  he  is  in  general 
the  only  person  liable.  The  true  rule  seems  to  be  that,  although 
the  agent  does  not  prima  facie  pledge  the  principal's  credit,  evi- 
dence may  be  given  to  rebut  this  presumption  (&).' 

Lord  Tenterden  stated  the  rule  thus,  in  Thomson  v.  Daven^ 
port  {p):  "  Where  a  British  merchant  is  buying  for  a  foreign^, 

1  See 2  Smith*8  Lead.  Cajses,  *SeS,  375;  (o)  See  Elbbger  Actien-Gesdkdiaft 

Smitli  on  Gontncls  (6th  ed.).  403,  405  y.  Claye,  L.  R.,  8  Q.  B.  813. 

et  seq.    See,  alao,  Johnson  y.  Cleaves,  *See  ante,  p.  193,  and  note. 

16  N.  H.  832.  (p)  9  B.  &  C.  78. 
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according  to  the  nniversal  nnderetandlng  of  merchants  and  of  all 
persons  in  trado,  the  credit  is  then  considered  to  be  given  to  the 
British  buyer,  and  not  to  the  foreigner." 

In  Mahony  v.  KekuU  (;),  which  was  decided  in  1854,  the  ques- 
tion is  treated  as  one  of  evidence.  A  written  contract  expressed 
to  be  made  between  Y.  and  T.  (the  foreign  principals)  and  the 
plaintiff  was  signed  at  the  end  by  the  defendant  as  agent  for  Y. 
and  T.  A  verdict  for  the  defendant  was  entered  upon  this  issue. 
The  court  refused  to  grant  a  rule  to  enter  this  verdict  for  the 
plainti£E. 

Jervis,  0.  J.,  said:  "  In  every  case  of  contract  it  is  a  question 
of  intention.  If  that  be  left  in  doubt,  the  circumstance  of  its 
being  a  foreign  contract  may  be  looked  at.  .  .  .  The  question,  no 
doubt,  is  one  of  intention,  to  be  collected  from  the  contract  Ordi- 
narily, where  an  English  agent  contracts  on  behalf  of  a  principal 
residing  abroad,  the  agent  \&  prima  facie  considered  to  pledge  his 
own  credit,  because  it  is  highly  improbable  that  the  person  he  is 
contracting  with  would  give  credit  to  the  foreigner.  But  that  is 
not  like  this  case.  Here  is  a  written  contract,  the  meaning  of 
which  is  to  be  collected  from  the  face  of  it  It  is  expressed  to  be 
a  contract  between  Yacher  and  Tilley  and  Mahony.  But  it  is  said 
that  because  it  is  signed  at  the  end  by  Eekul^  ^  as  agent  for  Y. 
and  T.,'  therefore  he  is  to  be  held  liable.  That,  however,  by  no 
means  follows.  That  is  nothing  more  than  an  assertion  that  he 
had  authority  to  make  the  contract  for  them." 

In  a  case  decided  by  the  same  court  two  years  afterwards  (r), 
the  same  learned  judge  said:  ^^I  apprehend  this  court  laid  down 
the  correct  rule  in  the  recent  case  of  Mahony  v.  KekuUy  th4t  it  is 
in  every  case  a  question  of  intention,  to  be  gathered  from  the 
contract  itself  and  the  surrounding  circumstances.  'No 
*doubt,  as  has  been  said  by  learned  judges  more  than  once,  [446*] 
the  fact  of  the  principal  being  a  foreigner  is  entitled  to 
some  weight;  but  there  is  no  rule  of  law  that  the  agent  is  in  all 
cases  liable  personally  where  the  principal  is  a  foreigner  resident 
abroad.  It  is  in  all  cases  a  question  of  intention,  capable  of  being 
explained  by  the  custom  or  usage  of  trade  where  any  such  can  be 
shown  to  exist" 

The  rule  was  also  clearly  stated  by  Mr.  Justice  Willes  in  the 
(2)  14  C.  B.  390.  (i*)  Green  v.  Kopk6, 18  G.  B.  549. 
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same  case,  where  his  lordship  distinguished  between  oral  and  writ- 
ten contracts  in  the  following  terms:  '^Whether  the  defendant 
contracted  as  agent  or  not  is  a  question  of  fact,  as  Baron  Parke 
says  in  Heald  v.  Kenworthy  («),  and  not  a  conclnsion  of  law.  If 
a  broker  bays  goods  for  a  merchant,  naming, him,  and  stating  that 
he  lives  in  Australia,  unless  he  at  the  same  time  stated  that  he 
was  buying  only  as  agent,  the  jury  would  be  warranted  in  hold- 
ing him  to  be  personally  liable.  There  is  another  class  of  cases, 
where  custom  may  intervene  and  qualify  the  contract  so  as  to 
make  the  party  resident  in  this  country  liable  personally,  though 
acting  for  a  known  foreign  priucipaL  But  where  the  contract  is 
reduced  into  writing,  we  must  gather  from  Its  context  what  was 
the  intention  of  the  parties;  and  here  the  question  is  whether  the 
defendant  so  expressly  contracts  as  agent  as  to  exclude  his  personal 
liability."  In  effect,  these  decisions  of  the  Common  Pleas  are 
consistent  with  the  statement  of  the  rule  by  Baron  Parke  (^),  who 
said:  ^  The  question  of  his  liability  is  one  of  fact  Where  the 
seller  deals  with  an  agent  resident  in  this  country  and  acting  for 
a  foreign  principal,  the  presumption  is  that  the  seller  does  not 
contract  with  the  foreigner  and  trust  him,  but  with  the  party  witli 
whom  he  makes  the  bargain.  This  is  a  question  of  fact  and  not 
of  law.'* 

The  proposition  that  an  agent,  when  acting  for  a  foreign  prin- 
cipal, does  not  pritTia  Jhcie  pledge  the  principal's  credit,  was  laid 
down  by  the  Court  of  Queen's  Bench  in  1872  {u)  in  exceedingly 
strong  terms.  "The  great  inconvenience,"  it  was  said,  "that 
would  result  if  there  were  privity  of  contract  established  between 
the  foreign  constituents  of  a  commission  merchant  and  the  house 
supplied  with  the  goods,  has  led  to  a  course  of  business  in 
consequence  of  which  it  has  long  been  settled  that  a  foreign 

constituent  does  not  give  the  commission  merchant  any 
[447**]  *authority  to  pledge  his  credit  to  those  from  whom  the 

commission  merchant  buys  by  his  order  and  on  his  account. 
It  is  true  that  this  was  originally,  and  in  strictness  perhaps  still 
is,  a  question  of  fact."  The  court  then  touched  upon  the  incon- 
venience of  holding  that  privity  of  contract  was  established  be- 

(*)  10  Ex.  739,  743.  («)  ArmBbxmg  v.  Stokes,  L.  R.,  7  Q. 

It)  Heald  v.  Kenworthy,  Bupra.  B.  605. 
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tween  a  Liverpool  merchant  and  the  growers  of  every  bale  of 
cotton  forwarded  to  him  in  consequence  of  his  order  given  to  a 
commission  merchant  at  !N'ew  Orleans,  whicli,  it  is  said,  was  so 
obvions  as  to  justify  the  court  in  treating  "  it  [probably  the  propo- 
sition or  the  presumption]  as  a  matter  of  law,  and  saying  that,  in 
the  absence  of  evidence  of  an  express  authority  to  that  effect,  the 
commission  agent  cannot  pledge  his  foreign  constituents'  credit'^ 

The  Queen's  Bench  again  approved  of  this  statement  of  the 
law  in  Elbvnger  Actien-GeaelUchaft  v.  Claye  (a?),  which  was  de- 
dded  in  1873.  In  that  case  the  plaintiflfs,  a  foreign  company, 
negotiated  with  the  defendant  through  commission  agents  for  a 
supply  to  the  plaintiffs  of  a  number  of  railway  wheels  and  axles. 
The  contract  was  in  writing,  and  entered  into  by  the  defendant 
and  the  English  agents,  no  mention  being  made  of  the  plaintiffs. 
The  jury  found  for  the  defendant.  Upon  a  motion  for  a  new 
trial,  which  the  court  refused,  it  was  intimated  that  there  was  no 
evidence  whatever  for  the  jury,  inasmuch  as  the  plaintiffs  were 
no  parties  to  the  contract.  This  decision  affords  a  good  illustra- 
tion of  the  distinction  drawn  by  Mr.  Justice  Willes  (y). 

HvUon  y.  Bullock  (;?)  was  the  next  case.  There  the  defendant 
was  a  partner  in  the  firm  of  H.  B.  and  Co.,  trading  at  Bangoon. 
H.  F.  and  Co.,  merchants  in  London,  were  supplied  with  goods  by 
the  plaiutifl  on  their  order.  According  to  an  arrangement  be- 
tween themselves  and  the  Bangoon  firm,  the  goods  were  shipped 
to  Bangoon  upon  the  joint  account  of  the  two  firms.  The  firms 
were  distinct,  nor  had  plaintiff  any  knowledge  either  of  the  ar- 
rangement or  even  of  the  defendant.  The  court,  being  entitled 
to  draw  inferences  of  fact,  came  to  the  opinion,  upon  the  evidence, 
that  the  London  firm  was  to  purchase  the  goods  and  charge  com- 
mission, just  as  if  the  goods  were  consigned  outwards  on  the  sole 
account  of  the  Bangoon  firm,  but  that  the  consignment 
outwards  should  be  for  their  joint  account,  and  that  *this  [448*] 
was  not  to  alter  in  any  way  the  mode  in  which  the  pur- 
chase was  to  be  effected.  Judgment  was  accordingly  entered  for 
the  defendant. 

The  above  decisions  are  all  consistent  with  the  principle  adopted 
by  the  Common  Pleas,  namely,  that  in  every  case  it  is  a  question 
of  intention ;  whereas  the  Queen's  Bench,  in  introducing  into  its 
(a;)  L.  R.,  8  Q.  B.  313.  (y)  Sapta.  {^z)  L.  R.,  8  Q.  B.  831. 
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jadgmenta  the  dictum  that  an  agent  cannot  pledge  his  foreign 
constituents'  credit  without  express  anthoritj  so  to  do,  and  conse- 
qnently  that  the  absence  of  sach  anthority  renders  any  inquiry 
into  the  intention  of  the  immediate  parties  unnecessary,  would, 
if  accepted,  quite  change  the  character  of  the  question  for  the 
decision  of  the  court. 

From  what  lias  already  been  said  it  is  manifest  that  when  one 
of  the  parties  to  a  contract  is  an  agent,  it  frequently  becomes  of 
importance  to  determine  whether  the  party  with  whom  he  con- 
tracts has,  by  anything  he  has  done,  become  deprived  of  his  right 
to  elect  to  sue  either  the  agent  or  his  principal,  assuming  that 
such  a  right  existed  after  the  contract  was  entered  into. 

When  the  agent  contracts  in  his  own  name,  disclosing  his  prin- 
cipal at  the  same  time,  either  the  principal  or  the  agent  may  be 
sued  upon  the  contract;^  but  the  defendant  may  show  that  his 
liability  was  put  an  end  to  by  the  plaintiff's  election  to  sue  the 
other  party.^  This,  according  to  Mr.  Justice  Willes,  in  Colder  v. 
Dobell  {a)y  was  what  was  meant  by  Lord  Tenterden,  when  he  said, 
in  Thomson  v.  Davenport  (S),  that  "  if,  at  the  time  of  the  sale 
the  seller  know  not  only  that  the  person  who  is  nominally  dealing 
with  him  is  not  principal  but  agent,  and  also  know  who  the  prin- 
cipal really  is,  and,  notwithstanding  all  that  knowledge,  chooses 
to  make  the  agent  his  debtor,  dealing  with  him  alone,  then,  ac- 
cording to  Addison  v.  Gandasequi  {o)j  and  Paterson  v.  Ganda- 
sequi  {d)j  the  seller  cannot  afterwards,  on  failure  of  the  agent, 
turn  round  and  charge  the  principal,  having  once  made  his  elec- 
tion at  the  time  when  he  had  the  power  of  choosing  between  the 
one  and  the  other."  The  question  of  election  or  no  election  is 
one  of  fact,  and  it  is  properly  left  to  a  jury  to  say  whether  the  cir- 
cumstances of  a  case  negative  or  exclude  liability  of  principal 
or  agent,  or  substitute  the  liability  of  the  one  for  that  of  the 
other  (^y  Hence  it  follows  that  up  to  the  moment  of  election  two 

1  See  ante,  p.  306,  note.  hey.U  Abb.  Pr.  N.S.d97;  S.  C,  5$ 

*  See  Gerxard  v.  Moody,  48  Ga.  96;  N.  T.  610. 
Cobb  v.  Knapp,  71  N.  Y.  348.    See       (o)  L.  R.,  6  C.  P.  494. 
ante,  p.  308,  note.  (h)  9  B.  &  G.  78. 

The  creditor  is  not  to  be  presumed  to       (e)  4  Taunt.  574. 
elect  either  agent  or  principal  as  his       {d)  15  East,  62. 
debtor,  until  the  name  and  credit  of       {e)  Calder  v.  Dobell,  supra, 
both  aie  before  him.    McQiawy.  God-       'See  Cobbr.  Enapp,  71  N.  T.  848. 
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persons,  principal  and  *agent,  may  be  severally  liable  npon  [449*] 
the  same  contract  {f).  The  fact  that  the  agent  mentions 
the  narne  of  the  principal  at  the  time  the  contract  is  made,  or 
that  the  contract  is  on  its  face  entered  into  in  the  name  of  the 
agent,  or  that  payment  due  nnder  the  contract  is  demanded  of  the 
latter,  does  not  make  any  difference  in  the  liability  of  the  parties. 
As  to  the  lastcircnmstance,  Chief  Justice  Bovill  {g)  remarked  that 
it  was  an  equivocal  act,  and  clearly  matter  for  the  jury.  The 
effect  of  the  cases  is  that  a  seller  may  make  his  election  whenever 
the  principal  is  discovered,  and  the  only  difference  in  principle 
between  the  case  when  the  principal  is  disclosed,  and  where  he  is 
not  disclosed,  is  that  in  the  former  case  the  election  may  be  made 
at  the  very  time  the  contract  is  made  (A). 

It  is  clear,  therefore,  that  questions  of  some  degree  of  difficulty 
may  be  raised  with  reference  to  the  evidence  which  is  sufficient  to 
show  that  a  party  contracting  with  an  agent  has  elected  which  he 
will  bold  liable,  the  principal  or  the  agent.  In  the  absence  of  any 
alteration  of  the  account  to  the  prejudice  of  the  principal  (i),  it  is 
well  established  that  one  contracting  party,  on  discovering  that 
the  other  contracting  party  was  merely  an  agent  for  an  nndis* 
closed  principal,  has  a  right,  within  a  reasonable  time  {Jc\  to  elect 
to  proceed  against  the  principal  (2),  unless  in  the  meantime  with 
full  knowledge  as  to  who  was  the  principal,  and  with  the  power 
of  choosing  between  him  and  the  agent  {m\  he  had  elected  to  treat 
the  agent  alone  as  his  debtor.  Until  this  election  is  made,  either 
the  principal  or  agent  may  be  liable  upon  the  contract.  Here  it 
becomes  of  importance  to  determine  what  act  or  conduct  amounts 
to  an  election.^  In  general,  the  question  of  election  can  only  be 
properly  dealt  with  as  a  question  of  fact  for  the  jury,  subject  to 

(/)  See  ib.,  per  Mr.  Justice  WiUes.  '  If  a  party  accepts  the  indiyidnal  ob« 

ig)  Ibid.  ligation  of  the  agent  under  circamstances 

(A)  Per  Mr.  Justice  M.  Smith,  ib.  indicating  an  intent  with  full  knowledge 

(«)  Armstrong  y.  Stokes,  L.  R.,  7  Q.  of  all  the  facts,  to  give  sole  credit  to  the 

B.  593.  agent,  and  to  abandon  all  daim  against 

(k)  Smethurst  v.  Mitchell,  1  E.  &  K  the   principal,  then   his  election  will 

622;  28  Lb  J.,  Q.  B.  241.  bind  him,  and  he  cannot  subsequently 

(i)  Thomson  y.  Davenport,  9  B.  &  G.  resort  to  the  principal.    Unless  this  dis- 

78,  86.  tinctiy  appears,  howeyer,  he  is  not  con« 

(m)  Addison  y.  Gandasequi,  4  Taunt,  duded  by  the  form  of  the  contract  Cole- 

574,  and  Pateison  y.  Gandasequi,  15  man  y.  First  Nat  Bank,  53  N.  Y.  888. 

East,  62. 
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the  direction  of  the  presiding  jadge  (n).  Conclasive  evidence  of 
such  an  election  is  afforded  bj  an  action  which  has  been  proceeded 
with  to  judgment  and  execution  even  without  satisfaction, 
t/ln  Priestley  v.  Femie  {p\  decided  in  1866,  an  action  had  been 
brought  against  the  captain  of  a  ship  for  the  non-delivery 
[450*]  of  *  goods  pursuant  to  a  bill  of  lading.  The  plaintiff  re- 
covered judgment  A  ca,  sa.  was  issued  upon  the  judg- 
ment; the  captain  was  arrested,  and  detained  until  he  was  made 
a  bankrupt  The  plaintiff  then  brought  an  action  against  the 
shipowner  (the  principal)  for  the  same  breach  npon  the  bill  of 
lading.  By  way  of  defence  to  this  action  was  set  np  the  previous 
proceedings  against  the  captain.  They  were  relied  on  as  a  con- 
clusive election  in  point  of  law  to  hold  the  captain  alone  responsi- 
ble, and  to  discharge  the  shipowner.  The  court  held  that  the 
second  action  did  not  lie.  It  is  a  matter  of  easy  inference,  from 
the  language  used  in  the  judgment  in  Priestley  v.  FertUe^  that  in 
order  to  afford  conclusive  evidence  of  an  election,  the  action 
against  the  agent  should  be  proceeded  with  to  judgment;  but 
whether  the  judgment  was  satisfied  the  conrt  thought  immaterial^ 
"  If  this,*'  said  Baron  Bramwell,  who  delivered  the  judgment  of 
the  court,  ^^  were  an  ordinaiy  case  of  principal  and  agent,  where 
the  agent,  having  made  a  contract  in  his  own  name,  has  been  sued 
on  it  to  judgment,  there  can  be  no  doubt  that  no  second  action 
would  be  maintainable  against  the  principal."  By  an  election  to 
sue  was  meant  an  election  to  ^sne  to  judgment"'  The  reason 
given  being  that  an  action  against  one  might  be  discontinued,  and 
fresh  proceedings  be  well  taken  against  the  other.  ^ 
The  question  whether  the  first  action  should  be  proceeded  with  to 

(n)  See  Calder  y.  Dobell,  L.  R.,  6  C.  ment  of  an  action  against  >ii»q  by  iiie 

P.  4€6,  and  obeeryations  of  the  court  in  creditor,  though  proper  to  be  ooDaideied 

Coriis  y.  Williamaon,  L.  R.,  10  Q.  B.  59.  by  the  juzy,  are  not  condoaive  of  andec* 

(o)  3  H.  &  C.  977;  84  L.  J.,  Ex.  172.  tion  to  hold  the  iwindpal  only  reipon- 

*  See,  however,  Beymer  v.  Bonsall,  79  able.    Cobb  v.  Enapp,  71  N.  T.  848. 

Penn.  St  298,  where  the  ooort  held  that  If  the  creditor  elects  to  poisae  and 

the  principal  oould  only  be  discharged  does  poisne  the  agent  to  pezmal  jndg- 

by  satisfaction.  ment  against  him,  after  knoidedge  d 

'Raymond  v.  Crown  k  Eagle  Mills,  his  agency  and  all  the  facts,  he  cannoi 

2  Met  819;  Mattlage  t.  Poole,  15  Hmi,  afterwards  resort  to  the  principaL  Jones 

556.  Y.  .£tiia  Ins.  Co.,  14  Conn.  501;  Klnga- 

Ihe  sabeeqnent  disdosuie  of  the  prin-  1^  v.  Davis,  104  Mass.  178. 
dpal  by  the  agent  and  the  commence- 
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judgment,  to  afford  coDoIasive  evidence  of  an  election,  was  again 
raised  in  1874  in  Curtis  v.  Williamson  (m),  in  which  case  the 
court  held  that  the  mere  fact  of  filing  an  affidavit  of  proof  against 
the  estate  of  an  insolvent  agent  of  an  ondisclosed  principal,  after 
that  nndisclosed  principal  is  known  to  the  creditor,  is  not  a  con- 
clnsive  election  bj  the  creditor  to  treat  the  agent  as  his  debtor. 

The  decision  in  Priestley  v.  Femie  was  approved  of,  but,  owing 
to  the  different  facts,  did  not  supply  the  ratio  decndendL  Here 
the  action  was  commenced  against  the  agent,  and  the  affidavit  in 
bankruptcy  had  been  made  without  any  intention  whatever  to  dis- 
charge the  present  defendants  from  responsibility.  The  court  was 
therefore  of  opinion  that  it  would  be  going  much  too  far  to  hold 
that  this  was  in  point  of  law  a  binding  election,  though  it  might 
constitute,  with  other  facts,  some  evidence  of  election  to  be  sub- 
mitted to  a  jury. 

The  judgment  in  Priestley  v.  Femie  brings  out  clearly  another 
important  point  with  respect  to  the  liability  of  imdis- 
closed  ^principal  and  agent,  and  that  is,  that  the  right  to  [451*] 
sue,  i,  e,y  to  sue  to  judgment,  is  in  the  alternative.  '^  The 
very  expression  that  where  a  contract  is  so  made,"  said  Baron 
Amphlett,  ^'the  contractor  has  an  election  to  sue  agent  or  princi* 
pal  supposes  he  can  only  sue  one  of  them,  that  is  to  say,  sue  to 
judgment"  Then,  turning  to  the  other  contention,  his  lordship 
points  out  that  there  is  no  authority  for  its  support,  but  that  there 
is  one  strong  argument  to  the  contrary,  viz.,  that  if  a  shipmaster 
(or  agent)  contracts  under  seal  no  action  lies  on  the  contract  against 
the  owners.  Now  if  the  master  (or  agent)  made  two  contracts, 
one  for  himself  and  one  for  his  owners  (the  principals),  his  con- 
tract would  not  prevent  the  owners  being  sued  on  the  other  con- 
tract 

The  mere  insertion  of  the  agent's  name  in  a  written  contract, 
the  principal's  name  being  known  at  the  time,  is  not  conclusive 
evidence  of  an  election  on  the  part  of  the  other  contracting  party 
to  look  to  the  agent  only.*  In  Colder  v.  Dobell  (n),  decided  in 
1871,  a  broker  was  authorized  by  the  defendant  to  buy  cotton  for 
him,  but  not  to  disclose  his  name.  As  the  broker's  credit  was  not 
good  enough  to  obtain  a  contract  upon  his  own  sole  responsibility, 

(m)  L.  B.,  10  Q.  B.  57.        *  See  ante,  p.  801       (n)  L  B.,  6  C.  P.  486. 
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he  gave  the  plaintiffs  the  name  of  his  principal,  the  defendant. 
In  the  boaght  and  sold  notes  the  broker  was  named  as  the  bnjer. 
The  broker  sent  to  the  defendant  an  advice  note,  informing  him 
that  the  cotton  was  boaght  of  the  plaintiff  for  him.    The  defend- 
ant did  not  repudiate  the  contract    The  invoice  was  made  out  to 
the  broker,  but  as  the  plaintiffs  failed  to  obtain  payment  of  C^ 
they  sued  the  defendant    At  the  trial,  Mr.  Justice  Brett  left  the 
following  questions  to  the  jury:   1.  Did  the  defendant  authorize 
the  broker  to  make  the  contract  for  him?    2.  Did  the  broker  as- 
sume to  make  the  contract  for  the  defendant,  and  did  the  defend- 
ant, knowing  this,  ratify  his  act?    3.  Did  the  plaintiff  knowing 
that  the  broker  was  acting  as  agent  for  the  defendant,  elect  to 
contract  with  the  broker  as  principal,  upon  the  terms  of  giving 
credit  to  him  alone.    The  jury  found  the  first  and  second  questions 
in  the  affirmative;  the  third  in  the  negative.    A  rule  to  enter  a 
verdict  for  the  defendant,  or  a  nonsuit,  or  for  a  new  trial  on  the 
ground  of  misdirection,  was  refused  by  the  full  court,  whose  deci- 
sion was  upheld  in  the  Exchequer  Chamber. 
[452*]  ft/  *The  following  rules  may  be  deduced  from  the  author- 
ities with  certainty: 
(1.)  Both  principal  and  agent  may  be  liable  to  the  other  con- 
tracting party  in  the  alteniative. 
(2.)  This  alternative  liability  continues  until  the  other  contract- 
ing party  elects  to  accept  one  of  the  two,  the  principal 
or  the  agent,  as  his  debtor. 
(3.)  Whether  there  has  been  such  an  election  is  a  question  for 

the  jury,  subject  to  the  direction  of  the  judge. 
(4.)  But  where  the  third  party  has  sued  the  principal  or  agent 
to  judgment,  it  is  a  conclusion  of  law  that  he  has  made 
his  election  (<?). 
(5.)  In  considering  whether  there  has  been  a  conclusive  election 
or  not  it  is  immaterial  whether  the  acts  which  are  said  to 
show  an  election  have  or  have  not  been  fruitless  (^).'— 
With  reference  to  the  powers  which  are  implied  in  an  agent's 
authority,  and  which  he  may  exercise  in  a  strict  execution  of  his 
authority,  thereby  making  his  principal  liable,  see  Book  II,  Part  L 

(o)  See  Calder  v.  Dobell,  L.  B.,  6  a       (p)  Priestley  v.  Femie,  3  H.  ft  a 
P.  48S.  977. 
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Secondly,  as  to  the  liability  of  the  principal  where  the  agent  ex- 
ceeds his  authority. 

Where  the  agent  exceeds  his  authority,  the  principal  will  not, 
as  a  rule,  be  liable;  but  where  the  principal,  by  his  words  or  con- 
duct, causes  another  to  believe  the  existence  of  certain  powers  in 
the  agent,  and  induces  him  to  deal  with  the  agent  in  that  belief, 
the  principal  will  not  be  allowed  to  plead  the  actual  and  express 
authority  of  the  agent  As  between  the  principal  and  third  par- 
ties, the  true  limit  of  the  agent's  authority  to  bind  the  former  is 
the  apparent  authority  with  which  the  agent  is  invested;  but,  as 
between  the  principal  and  the  agent,  the  true  limit  is  the  express 
authority  or  instruction  given  to  the  agent  {q). 

The  further  back  the  subject  is  traced  in  the  law  books,  the  more 
importance,  it  will  be  seen,  is  ascribed  to  the  distinction  between 
special  and  general  agents  in  considering  the  liability  of  a  princi- 
pal on  the  contracts  of  his  agents.  The  distinction,  as  has  been 
already  intimated,  is  not  of  prime  importance  in  questions  between 
the  principal  and  third  parties,  inasmuch  as  a  solution  of  the  ques- 
tion whether  an  agency  is  special  or  general  is  involved  in 
a  solution  of  the  question,  What  is  the  apparent  *6cope  of  [453*] 
the  authority;  whereas  a  solution  of  the  latter  question  is 
not  involved  in  a  solution  of  the  former.  There  is  no  opposition 
between  the  two  inquiries;  the  question  whether  an  agency  is 
special  or  general  being  in  reality  a  part  of  the  larger  question, 
What  is  the  apparent  scope  of  the  authority? 

The  principle,  it  has  been  observed  by  a  learned  writer,  which 
pervades  all  cases  of  agency,  whether  it  be  a  general  or  a  special 
agency,  is  this:  The  principal  is  bound  by  all  acts  of  his  agent 
within  the  scope  of  the  authority  which  he  held  him  out  to  the 
world  to  possess;  although  he  may  have  given  him  more  limited 
private  instruotions,  unknown  to  the  persons  dealing  with  him.^ 
And  this  is  founded  on  the  doctrine,  that  where  one  of  two  per- 
sons must  suffer  by  the  act  of  a  third  person,  he  who  has  held  that 
person  out  as  worthy  of  trust  and  confidence,  and  having  authority 
in  that  matter,*  shall  be  bound  by  it  (r).  Where  an  agency  is 
special  or  particular,  and  the  principal  has  not,  by  his  conduct  or 
otherwise,  extended  the  authority,  the  measure  of  the  authority  is 

(q)  See  Book  II,  Part  I,  Ch.  IV,  p.       » See  ante,  pp.  105, 140,  notes. 
136.  (*')  Story  on  Ageacj^  %  127,  note  2. 
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the  same  in  the  case  of  the  principal  and  third  parties,  and  the 
princi|ml  and  the  agent  Where,  on  the  other  hand,  the  principal, 
bj  his  condnct  or  otherwise,  has,  bj  the  operation  of  the  above 
principle,  extended  the  authority  so  far  as  regards  third  persons, 
the  authority  of  the  agent,  so  far  as  concerns  himself  and  his  prin- 
cipal, may  be  unchanged. 

The  following  cases  are  cited  to  show  how  far  the  liability  of 
a  principal  is  affected  by  an  agent's  violation  of  authority. 

With  respect  to  the  distinction  between  special  and  general  au- 
thority, BuUer,  J.,  said,  in  Fenn  v.  Harrison  («):  "I agree  with 
my  brother  Ashnrst,  that  there  is  a  wide  distinction  between  gen- 
eral and  particular  agents.    If  a  person  be  appointed  a  general 
agent,  as  in  the  case  of  a  factor  for  a  merchant  residing  abroad 
the  principal  is  bound  by  his  acts.    But  an  agent,  constituted  so 
for  a  particular  purpose  and  under  a  limited  and  circumscribed 
power,  cannot  bind  the  principal  by  any  act  in  which  he  exceeds 
his  authority;  for  that  would  be  to  say  that  one  man  may  bind 
another  against  his  consent    There  is  a  class  of  cases  which  have 
been  thought  to  bear  extremely  hard  upon  masters,  who  are  held 
liable  for  the  misfeasance  of  their  servants  in  driving  their  car- 
riages against  those  of  third  persons;  but  those  cases  have  been 
determined  on  the  ground  that  it  must  be  presumed  that  the  ser- 
vants have  acted  under  the  orders  of  their  masters.    But 
[454*]  ^suppose  a  master  ordered  his  servant  not  to  take  his  horses 
and  carriage  out  of  the  stable,  and  the  latter  went  in  defi- 
ance of  his  master's  orders,  there  is  no  authority  which  says  that 
the  master  shall  be  liable  for  any  injury  done  to  another  by  such 
an  act  of  the  servant;  though,  indeed,  if  the  master  had  ordered 
the  servant  to  go  a  particular  journey,  and  in  the  course  of  it  the 
latter  did  an  injury  to  some  third  person,  the  authorities  which 
have  been  determined  say  that  the  master  is  liable  in  that  case."  ^ 
It  will  be  observed  that  the  agent,  constituted  so  for  a  particular 
purpose  and  under  a  limited  and  circumscribed  power,  cannot 
bind  the  principal  by  any  act  in  which  he  exceeds  his  authority, 
not  because  his  authority  is  special  or  particular,  but  because  the 
authority  so  limited  and  circumscribed  and  the  apparent  scope  of 
the  authority,  are  identical. 

(«)  8  T.  R.  761.  for  tlie  agenfs  torts,  see  post,  p.  479. 

^  As  to  tbe  liabiliiy  o£  the  pmu^pal 
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The  general  rule  to  subject  tlie  principal  to  tlie  act  of  the  agent 
is  that  tlie  agency  must  bq  antecedently  given,  or  be  subsequently- 
adopted  (t^);  there  must  in  the  latter  case  be  some  act  of  recogni- 
tion. If  A.  authorizes  R  to  obtain  credit  of  0.  on  A.*s  account, 
and  B.  gets  goods  on  such  credit,  A.  is  liable;  where  such  an  au- 
thority is  given  the  principal  will  not  be  released  by  the  fact  that 
he  afterwards  gave  B.  money  to  discharge  the  debt,  unless  B.  pays 
the  money  accordingly.  Hence,  where  C.  makes  a  claim  against 
A.,  it  is  material  to  see  when  the  money  was  given  to  B.  "  If  the 
servant  was  always  in  cash  beforehand  to  pay  for  the  goods,"  said 
Lord  EUenborongh  {v\  ^^  the  master  is  not  liable,  as  he  never 
authorized  him  to  pledge  his  credit;  but  if  the  servant  is  not  so 
in  cash,  he  gave  him  a  right  to  take  up  the  goods  on  credit,  and  I 
think  he  would  be  liable,  as  the  servant  has  not  paid  the  plaintiff, 
though  he  might  have  received  the  money  from  the  defendant  his 
master."  In  another  case  a  master  sent  his  servant,  who  was  used 
to  transact  affairs  of  that  nature  for  him,  with  a  note  drawn  on 
E.,  with  orders  to  get  from  E,  either  bank  bills  or  money,  and 
turn  them  into  Exchequer  notes.  The  servant  having  other  busi- 
ness of  his  master's  upon  his  hands,  went  to  B.  and  prevailed  upon 
him  to  give  him  a  bank  bill  for  the  note,  and  then,  in  pursuance 
of  his  master's  orders,  invested  it  in  Exchequer  notes,  which  he 
brought  to  his  master,  not  letting  him  know  that  B.  cashed  the 
note.  E.  failed  on  the  following  day.  The  question  was  upon 
whom  this  loss  should  light,  B.  or  the  master.  Parker, 
0.  J.,  at  the  *trial  was  first  of  opinion  that  it  should  fall  [455*] 
on  B.,  because  the  servant  acted  contrary  to  orders,  but 
ultimately  changed  his  opinion.  On  argument  the  court  was 
unanimously  of  opinion  that  the  master  was  chargeable  on  the 
ground  that  the  servant's  general  authority  could  not  be  deter- 
mined for  a  time  by  any  particular  instructions  or  orders  to  which 
none  but  the  master  and  servant  are  privy  {x). 

In  Woodin  v.  Bui^ford  (y),  assumpsit  was  brou&^ht  against  the 
defendant  on  the  warranty  of  a  horse  sold  by  his  servant  to  the 
plaintiff.  At  the  trial  before  Gurney,  B.,  it  appeared  that  the 
servant  of  the  defendant,  who  was  a  horse-dealer,  took  the  horse 


(m)  See  Book  I,  Ch.  YII. 

(«)  Rosby  T.  Scarlett,  5  Esp.  76. 

3S 


(x)  Nickson  ▼.  Brohan,  10  Mod.  109. 
(y)  2  Gr.  &  M.  391. 
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to  the  plaintiff's  stables;  that  the  plaintiff  asked  him  what  he 
knew  about  the  horse,  that  he  said  die  horse  had  a  coagh,  bat  that 
the  plaintiff  woald  soon  set  that  to  rights.  A  receipt,  containing 
a  warranty,  was  then  written  ont  and  signed  bj  the  servant,  and 
this  was  produced  in  evidence,  but  the  learned  baron  was  of  opin* 
ion  that  the  servant  was  merely  an  agent  for  the  purpose  of  de- 
livering the  horses  and  receiving  the  money,  and  nonsuited  the 
plaintiff.  A  rule  to  setjaside  the  nonsuit  was  refused.  ^^  iN'ow,"  said 
Bay  ley,  B.,  ^^  what  is  said  by  a  servant  is  not  evidence  against  the 
master,  unless  he  has  some  authority  given  him  to  make  the  repre- 
sentation, and  the  question  in  this  case  is,  whether  there  is  reason- 
able ground  for  inferring  such  authority.  It  is  quite  dear  that 
before  the  time  when  the  horse  was  delivered  to  the  plaintiff  and 
the  receipt  was  given,  there  had  been  a  bargain  between  the  de- 
fendant and  the  plaintiff,  and  all  that  the  servant  was  directed  to 
do  was  to  take  the  horse  to  the  plaintiffs  and  receive  the  money. 
It  seems  to  me,  that  although  a  warranty  given  by  a  persoa  in- 
trusted to  sell  prima  facie  binds  the  principal,  yet  the  warranty 
of  a  person  intrusted  merely  to  deliver  is  not  prima  fade  bind- 
ing on  the  principal,  but  an  express  authority  must  be  shown."  ^ 
The  distinction  between  the  authority  of  an  agent  to  deliver  and 
receive  the  price  and  that  of  an  agent  to  sell,  is  obvious. 

Jordan  v.  Norton  {z)  was  a  subsequent  case.  That  was  an  action 
for  the  price  of  a  mare.  It  appeared  that  the  defendant,  having 
seen  and  ridden  the  mare,  wrote  to  the  plaintiff,  *'  I  will  take  the 
Biare  at  twenty  guineas,  of  course  warranted."  The  plaintiff 
agreed  to  sell  her  for  the  price.  Tlie  defendant  snbse- 
[456*]  *quently  wrote  to  him  again,  "  My  son  will  be  at  W.  on 
Monday,  when  he  will  take  the  mare  and  pay  you;  send 
anybody  with  a  receipt  and  the  money  shall  be  paid,  only  say  in 
the  receipt,  sound  and  quiet  in  harness."  Tlie  plaintiff  wrote  in 
reply,  "  She  is  warranted  sound  and  quiet  in  double  harness."  The 
mare  was  brought  to  W.  on  the  Monday,  and  the  defendant's  son 
took  her  away  without  paying  the  price,  and  without  any  receipt 
or  warranty.  The  defendant  kept  her  two  days  and  then  re- 
turned her  as  being  unsound.  At  the  trial  the  learned  judge 
directed  the  jury  that  the  questions  were  whether  the  defendant 
had  accepted  the  mare,  and  whether  the  son  had  authority  to 
>  See  post,  p.  467.  («)  4  M.  &  W.  155. 
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take  her  without  a  warranty.  The  jury  answered  both  in  the 
negative.  A  verdict  for  the  defendant  was  supported  by  the  Court 
of  Exchequer.  It  was  argued  that  there  was  a  complete  delivery 
to  the  son,  who  was  the  agent  pointed  out  by  the  defendant  him« 
self  to  receive  the  mare,  and  the  party  with  whom  the  plaintiff 
was  to  deal,  and  that  the  defendant  was  not  entitled  afterwards  to 
object  that  the  son  had  but  a  limited  authority.  ^^It  is  con- 
tended," said  Parke,  B.,  referring  to  this  argument,  '^  that  the 
defendant  is  bound  by  the  son's  act  on  that  occasion,  but  I  think 
he  is  not,  because  the  son  had  only  a  limited  authority;  and  if  a 
party  contracts  with  another,  through  his  agent,  he  can  only  take 
such  rights  as  the  agent  can  give,  and  this  is  no  hardship  on  the 
plaintiff,  because  he  was  distinctly  informed  that  the  son  was  au- 
thorized to  receive  the  mare  if  a  warranty  were  given  that  she  was 
quiet  in  harness."  The  question  did  not  arise  in  the  case,  other- 
wise this  statement  of  the  law  would  have  been  qualified  to  meet 
the  cases  where  an  agent's  limited  or  special  authority  has  been 
extended  by  the  conduct  of  the  principal. 

The  following  cases  illustrate  the  liability  of  grantors  of  powers 
of  attorney  and  letters  of  credit  (a):  ^ 

In  Withiiigton  v.  Serving  (5),  which  was  decided  in  1829,  an 
action  was  brought  to  recover  a  sum  of  money  advanced  to  the 
defendant's  agent  in  America.  At  the  trial,  before  Best,  C.  J.,  it 
appeared  that  the  defendants  entered  into  an  agreement  with  A. 
to  carry  on  for  them  certain  mining  speculations  in  America. 
They  furnished  him  with  instructions,  a  letter  authorizing  him 
to  draw  on  them  for  10,0002.,  and  a  power  of  attorney  ^'  to  take 
and  work  mines,  to  purchase  tools  and  materials,  and  erect 
the  *Aeoessary  buildings,  and  to  execute  any  deeds  or  [457*] 
instruments  he  might  deem  necessary  for  that  purpose." 
After  having  raised  the  10,000Z.  under  the  letter  of  authority.  A* 
obtained  of  the  plaintiff  1,5002.,  which  he  applied  to  the  defend- 
ants' use.  For  the  amount  he  drew  bills  on  the  defendants,  and 
indorsed  them  to  the  plaintiff.  He  did  not  show  the  letter  of 
authority  to  the  plaintiff;  but  there  were  no  indorsements  on  it 
of  sums  previously  raised,  nor  did  it  appear  that  the  plaintiff 

(a)  See  farther,  Book  II,  Part  II.  Oh.    iiy,  ante,  p.  145. 
I.  p.  171.  (6)  5  Bing.  442. 

^  See  Constraction  of  Ageiit*B  Author- 
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knew  that  anj  money  had  been  raised  before  by  A.  The  defend* 
ants  refused  to  accept  the  bills.  The  present  action  was  then 
brooght  The  jury  gave  a  verdict  for  the  plaintiff,  and  found 
specially,  (1)  that  it  was  the  dnty  of  the  plaintiff  to  call  for  the 
power  of  attorney  and  letter  of  credit;  (2)  that  there  was  no  eW* 
dence  whether  he  had  done  so  or  not;  and  (3)  that  there  was  no 
evidence  of  his  having  been  informed  that  mon^  had  been  ad- 
vanced by  others  under  the  letter  of  credit  In  support  of  a  rule 
to  set  aside  the  verdict,  it  was  urged,  inter  aliay  that  (1)  where  a 
power  is  accompanied  by  other  instruments,  the  extent  of  the 
power  must  be  collected  from  all  the  instruments  taken  together, 
and  not  from  any  one  separately;  (2)  general  expressions  in  a 
power  are  limited  and  restrained  by  the  nature  of  the  particular 
object  of  the  power;  (3)  it  is  the  business  of  every  one  who  deals 
with  an  agent  to  satisfy  himself  of  the  nature  and  extent  of  the 
agent's  authority  before  he  deals;  ^  and  (4)  if  the  plaintiff  saw 
A.'8  authority,  his  claim  could  not  stand;  if  he  might  have  seen 
the  authority  and  did  not,  he  must  suffer  for  his  own  negligence. 
The  court  refused  to  disturb  the  verdict. 

Best,  C.  J.,  said:  '^ There  is  no  ground  for  the  alarm  which  it  is 
supposed  will  be  felt  by  the  commercial  world,  for  this  is  not  a 
commercial  transaction  .  •  •  the  jury  have  found  that  it  is 
the  dnty  of  a  party  advancing  money  to  an  agent,  to  look  at  his 
power  of  attorney  and  letter  of  credit;  negativing  thereby  the 
necessity  of  calling  for  his  letter  of  instructions;  and  properly, 
too,  because  the  agent's  letter  of  instructions  may  contain  com- 
munications which  may  bo  neither  safe  nor  convenient  to  divulge.* 
If,  therefore,  the  power  of  attorney  and  letter  of  credit  did  not 
constitute  a  sufficient  authority  for  what  A.  had  done,  the  plaintiff 
is  not  entitled  to  recover."  But  his  lordship  agreed  with  the 
rest  of  the  court  in  thinking  that  the  two  instruments  conferred 
a  sufficient  authority. 

"  I  agree,'*  said  Gaselee,  J.,  "  with  the  rest  of  the  court 
[458*]  in  the  *propriety  of  not  disturbing  the  verdict    A.  said 

>  See  Weise'B  Appeal,  72  Peiin.  St  North  River  Bank  v.  Aymer,  3  Hill,  273, 

351;  Davidson  v.  Porter,  57  HI.  900;  862;  Andrews  v.  Kneeland,  6  Cow.  354; 

Dozier  y.  Freeman,  47  Miss.  647.  Btyant  v.  Moore,  26  Me.  84;  Cxaycraft 

*  See  Gibson  v.  Colt,  7  Johns.  990,  v.  Selvage,  10  Bush,  696. 

993;  Munn  v.  Commission  Co.,  15  id.  See,  however,  Peten  v.  Balliatier,  3 

44;  Johnson  v.  Jones,  4  Barb.  969;  Pick.  495, 502. 
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the  power  lay  separate  for  the  purpose  of  inspection.  I  pre- 
aame  that  persons  in  the  situation  of  the  plaintiff  would  look 
at  the  power  before  they  advanced  money,  and  it  would  be  preju- 
dicial to  mercantile  interest  to  restrain  a  power  where  the  object 
in  view  requires  an  extensive  authority.  As  to  the  inquiries 
which,  it  is  alleged,  the  plaintiff  ought  to  have  made  touching  any 
sums  advanced  upon  the  letter  of  credit,  it  would  have  been  use- 
less to  make  tliem  of  A.,  who,  of  course,  would  not  disclose  any- 
thing to  defeat  his  own  purpose,  and  impossible  to  make  them 
with  success  elsewhere." 

The  letter  of  credit  intrusted  to  the  agent  was  addressed  to 
him,  and  did  not  follow  the  form  given  in  Beawes's  *^  Lex  Mer- 
catoria,"  which,  if  followed  by  the  defendants,  would  have  pre- 
vented any  diiBculty  arising.  According  to  that  writer,  a  letter 
of  credit  is  addressed  to  A.,  B.  or  0.  to  advance  the  agent  so 
much. 

The  construction  of  powers  of  attorney,  and  of  all  documents, 
is  for  the  court  and  not  for  the  jury;^  and  the  fact  that  the  writ- 
ten instrument  has  been  lost  does  not  alter  the  rule.  If  parol 
evidence  of  its  contents  is  received,  its  construction  is  still  for  the 
court  (c). 

In  Jie  Agra  and  Masterjnan's  Bank  (J),  a  bank  gave  to  D.  T. 
&  Co.  a  letter  addressed  to  them,  and  expressed  thus:  ^  No.  394. 
You  are  hereby  authorized  to  draw  upon  this  bank  to  the  extent 
of  15,0002.,  and  such  drafts  I  undertake  duly  to  honour  on  pre- 
sentation. This  credit  will  remain  in  force  for  twelve  months 
from  its  date,  and  parties  negotiating  bills  under  it  are  requested 
to  indorse  particulars  on  the  back  thereof.''  D.  T.  &  Co.  drew 
bills  under  this  letter  to  the  amount  of  6,0002.,  and  indorsed  them 
to  the  appellant,  the  Asiatic  Banking  Corporation,  who  duly  in- 
dorsed particulars  on  the  letter  of  credit  The  bank  was  after- 
wards ordered  to  be  wound  up  before  the  bills  were  presented  for 
acceptance,  and  D.  T.  &  Co.  were  indebted  to  the  bank  to  an 
amount  exceeding  what  was  due  on  the  bills.  The  claim  of  the 
appellant  to  prove  for  the  amount  of  the  bills,  and  the  winding-up 
of  the  bank,  was  resisted,  on  the  ground  that  D.  T.  &  Co.  were 

1 6ioom*B  Legal  Maxims,  *10B.  S.  450;  27  L.  J.,  0.  P.  193. 

(c)  Berwick  v.  HonM,  4  C.  B.,  N.       (d)  L.  R.,  2  Ch.  991. 
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indebted  to  the  bank  as  mentioned  above.  In  the  argu- 
[459*}  ment,  the  right  of  the  appellant  to  prove  *wa8  put  on 

three  grounds  —  (1)  that  D.  T.  &  Co.  were  agents  author- 
ized by  the  bank  to  promise  that  the  latter  would  accept  the  bills; 
(2)  that  the  letter  shown  to  the  person  advancing  money  consti- 
tuted, when  money  was  advanced  on  the  faith  of  it,  a  contract 
by  the  bank  to  accept  the  bills;  (3)  that  it  would  be  a  fraud  on 
the  part  of  the  bank  to  deny  their  liability  to  pay  the  bills,  after 
they  had  been  taken  on  the  faith  of  the  letter.  The  Court  of 
Appeal  reversed  the  decision  of  Wood,  V.-C,  and  held,  that  what- 
ever might  be  the  effect  of  the  letter  of  credit  at  law,  it  constituted 
a  contract  to  the  benefit  of  which  all  persons  taking  and  paying 
for  bills  on  the  faith  of  it  were  entitled  in  equity,  without  regard 
to  the  equities  between  the  bank  and  D.  T.  &  Co.,  and  that  the 
appellant  was  entitled  to  prove  for  the  amount  due  on  the  bills, 
without  regard  to  the  state  of  the  account  between  the  bank  and 
D.  T.  &  Co.*  Sir  H.  M.  Cairns,  L.  J.,  said :"  If  it  be  neoessaiy  to 
determine  the  question  of  the  legal  liability  of  the  Agra  and  Mas- 
terman's  Bank,  I  am  of  opinion  that,  upon  the  offer  in  this  letter 
being  accepted  and  acted  on  by  the  Asiatic  Banking  Corporation, 
there  was  constituted  a  valid  and  binding  legal  contract  against 
the  Agra  and  Masterman's  Bank,  in  favour  of  the  Asiatic  Bank- 
ing Corporation."  Sir  G.  T.  Turner,  L.  J.,  was  equally  of  opinion 
that  the  whole  effect  of  the  letter  was  that  the  Agra  Bank  held 
out  to  the  persons  negotiating  the  bills  a  promise  that  it  would 
pay  the  bills,  and  that  it  was  impossible  to  allow  the  bank,  after 
having  sent  that  letter  into  the  world,  addressed  to  the  persons 
who  were  to  negotiate  the  bills,  and  so  held  out  to  them  that  it 
would  be  answerable  for  their  payment,  to  say  that  because  there 
was  a  debt  due  to  it  from  the  persons  to  whom  it  had  given  the 
letter  of  credit,  therefore  it  would  not  pay  the  bills. 

Sir  H.  M.  Cairns,  L.  J.,  intimated  that  the  cases  as  to  the  ofier 
of  rewards,  such  B&Williams  v.  Carwardine  {e\  Denton  v.  GretU 
Northem  Bail.  Co.  (/* ),  Warlow  v.  Harrison  {g\  and  Soott  v. 
PilMngton  {h\  were  sufficient  authorities  to  show  that  there  might 

^  Approved  in  In  re  Blakely  Ordnance  et  seq. 

Co.,  L.  R.,  3  Ch.  App.  160;   Arents  ▼.  (e)  4  B.  ft  Ad.  621. 

Commonwealth,  Id  Gratt  769.    See  the  ( /)  5  £.  ft  B.  860. 

general  sul^ject  of  letters  of  credit,  con-  [g)  1  £.  ft  £.  2d5, 309. 

sldered  in  2  Dan.  Neg.  Inst  1 1790  {h)  2B.  ft  S.  11. 
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be  privity  of  contract  between  the  bank  and  the  appellant,  and 
cited  the  view  taken  by  the  American  conrts,  viz.,  that  the  holder 
of  the  letter  of  credit  is  the  agent  of  the  writer  for  the  pnrpose 
of  entering  into  Buch  a  contract,  as  tending  to  the  same  re- 
sult 

^^The  distinction  between  the  rights  of  the  appellant  at  [460*] 
law  and  in  equity,  upon  which  some  of  the  arguments  were 
based,  is  not  tenable.  Brett,  L.  J.,  intimated,  in  a  subsequent 
case  (i),  that  there  would  have  been  no  equity  if  there  had  not  been 
a  contract  at  law,  and  that  the  question  at  law  and  in  equity  is 
the  same. 

The  above  decision  was  applied  by  James,  Y.-C,  to  the  case  of 
Ifaitland  v.  The  Chartered  Bank  of  India  (£),  the  propositions 
deducible  from  which  are: 

1.  That  a  hona  fide  holder  of  a  bill  of  exchange,  drawn  under 

an  open  letter  of  credit,  and  taken  by  him  on  the  faith  of 
such  letter  of  credit,  has  a  right  of  action  at  law  against 
the  grantor  of  the  letter  of  credit  in  case  of  his  raf usal  to 
accept  the  bill; 

2.  That  the  right  of  a  hona  fide  holder  for  value  cannot  be  af- 

fected by  any  private  arrangement  between  the  grantor  and 
grantee  of  the  letter,  of  which  the  holder  has  no  notice; 

3.  Semblej  that  the  rights  of  such  holder  are  not  affected  by  the 

existence  of  a  custom  or  course  of  dealing  that  a  grantee, 
being  a  foreign  firm,  can  only  obtain  letters  of  credit  upon 
the  guarantee  of  some  English  firm,  and  that  such  graiitee 
stipulates  to  use  the  letters  of  credit  only  for  the  purpose 
of  buying  goods  to  be  consigned  to  England,  and  to  trans- 
mit the  bills  of  lading  to  the  English  firm  as  a  security  for 
the  repayment  of  the  bills  of  exchange  drawn  under  the 
letters  of  credit 
Whether  a  document  is  or  is  not  an  open  letter  of  credit  is  a 
question  for  the  jury.    To  this  effect  it  was  said  by  Brett,  L.  J., 
in  The  Union  BanJ:  of  Canada  v.  Cole^  ^'  If  it  is  urged  that  this 
is  an  open  letter  of  credit,  I  should  protest  that  we  have  not 
enough  evidence  before  us  to  decide  that  point    If  that  is  the 
real  question  in  the  case,  it  ought  to  have  been  submitted  to  a 

(t)  Union  Bank  of  Canada  v.  Cole,  47  (k)  2  H.  &  M.  440;  38  L.  J.,  Ch. 
L.  J.,  C.  P.  109.  963. 
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jar  J."  It  had  been  nrged,  on  the  other  liand,  that  it  o^nld  not 
be  an  open  letter,  inasmuch  as  it  was  addressed  to  an  individnal. 
^*  Bnt,"  liis  lordship  continued,  ^^  I  cannot  go  so  far  as  to  saj  that 
no  document  could  be  an  open  letter  if  addressed  to  an  individual. 
If  that  which  is  asserted  to  be  a  letter  of  credit  is  addressed 
[461*]  to  all  the  world,  then  those  who  act  upon  it  have,  in  *fact, 
the  advantage  of  an  actual  legal  contract  with  the  giver  of 
the  letter  —  an  actual  contract  either  because  it  was  intended  by 
the  giver  of  the  letter  that  they  should  act  upon  it,  or  becanse  he 
has  so  acted  that  persons  dealing  with  him  would  have  a  right  to 
infer  that  he  so  intended.  Then,  whether  he  intended  or  not,  on 
ordinary  principles  of  law  he  becomes  bound." 

The  distinct'oa  batwesn  open  and  special  htters  of  credit  was 
much  insisted  upon  in  the  above  case;  the  nature  of  such  distinc- 
tion may  be  inferred  from  the  remarks  of  Turner,  L.  J.,  in  Re  The 
Agra  J  <Ssc.  Baitk  (l):  "The  letter  was  written  in  a  double  form. 
The  first  of  it  contains  the  authority  which  is  given  to  D.  T.  & 
Co.  to  draw  the  bills;  the  second  part  is  evidently,  though  not  in 
terms-,  yet  in  substance,  addressed  to  the  persons  who  are  to  nego- 
tiate the  bills." 

In  The  Union  Bank  of  Canada  v.  Cole  (m),  which  was  decided 
in  the  year  1877,  the  Court  of  Appeal  discussed  some  important 
questions  with  respect  to  the  rights  and  liabilities  of  third  persons 
and  principals,  arising  out  of  documents  in  the  form  of  letters  of 
credit  Documents  in  that  form  were  addressed  by  the  defend- 
ant^ to  S.  &  Co.,  com  merchants,  authorizing  them  to  draw  bills 
on  the  defendants  against  shipments  of  grain.  To  the  documents 
certain  conditions  were  appended.  S.  &  Co.  drew  bills  upon  the 
defendants  under  the  credit  so  opened,  without  performing  the 
conditions.  The  plaintiffs,  having  notice  of  the  conditions,  and 
knowing  that  they  were  unfulfilled,  advanced  money  on  the  bills  so 
drawn.  The  defendants  refused  to  accept  them.  An  action  for 
the  non-acceptance  was  then  brought.  The  court  held  that 
whether  the  documents  were  letters  of  credit  or  not,  they  were 
subject  to  such  of  the  conditions  as  were  not  necessarily  subse- 
quent to  the  advance.  "  The  defendants,"  said  Bramwell,  L.  J,, 
"  had  no  contract  with  the  plaintiffs,  and  no  obligation  other  than 

(0  Sapra.  (m)  See  Howard  v.  Biaithwaite,  1 

(m)  47  L.  J.,  C.  P.  100.  Yes.  k  B.  209. 
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to  acccept  sncli  bills  as  Stevenson  was  entitled  to  draw,  except 
80  far  as  Stevenson  was  bound  by  a  condition  subsequent  Then 
arises  this  dilemma:  either  there  was  no  letter  of  credit,  and  S. 
had  no  authority  to  create  a  relation  between  the  plaintiffs  and 
the  defendants  which  would  make  the  defendants  liable,  or  S.  had 
power  to  create  a  limited  relation  between  them,  which  /nust  be 
interpreted  by  the  terms  subsisting  between  S.  and  the  defend- 
ants, and  if  those  terms  were  not  complied  with,  there  would  be 
no  liability.'* 

*This  case  is  easily  distinguishable  from  Re  I%e  Agra^  [462*] 
i&c.  Bank,  Commenting  upon  the  latter  case,  Cotton, 
L.  J.,  observed  that  ^  the  Lord  Chancellor  decided  in  favour  of 
the  bill  holder  on  two  grounds,  either  tliat  there  was  a  direct  con- 
tract between  the  bill  holder  and  the  givers  of  the  letter,  or  that 
the  bill  holder  was  assignee  of  the  person  to  whom  the  letter  was 
gi^en. 

^*  Kow  in  this  case  it  cannot  be  contended  that  the  plaintiffs  can 
recover  as  assignees  of  a  contract  If  they  claim  as  assignees,  they 
must  take  the  contract  in  its  entirety  and  stand  in  Stevenson's  po- 
sition; and  all  the  clauses  and  terras  of  the  agreement  must  be 
taken  into  consideration.  But  it  is  clear  that  some  of  the  condi- 
tions have  been  broken,  even  though  it  may  be  it  was  impossible 
for  the  defendants  to  have  fulfilled  them.  In  this  respect  the 
case  is  entirely  different  from  that  before  Lord  Cairns.  In  that 
case  there  were  no  conditions,  but  an  attempt  was  made  to  defend 
the  suit  on  the  ground  that  the  person  to  whom  the  letter  was 
given  was  indebted  to  the  defendants,  and  it  was  held  that  they 
had  contracted  themselves  out  of  the  right  to  set  off  such  debts. 
The  contract  was  made  with  all  the  world,  so  that  any  one  could 
take  advantage  of  it  unconditionally." 

It  may  be  laid  down,  lastly,  that  although  a  principal  cannot 
by  secret  limitations  of  an  agent's  apparent  authority  free  him- 
self from  liability  upon  contracts  of  the  agent  based  upon  his 
apparent  authority,  yet  this  rule  will  have  no  operation  where 
the  third  party  has  notice  that  the  agent  is  acting  in  violation  of 
his  instructions  (m).^ 

Thirdly,  as  to  the  liability  of  the  principal  where  he  has  ratified 

(m)  See  Howard  v.  Braithwaiie,  1  *Barnaid  v.  Wheeler,  24  Me.  412; 
Yes.  &  B.  209.  Bryant  v.  Moore,  26  id.  84;  Stainer  v« 
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an  nnauthorized  act  or  contract  of  the  principal,  see  the  chapter 
on  Eatification.^ 

Fourthly,  as  to  the  liability  of  the  principal  where  the  agent 
contracts  in  his  own  name. 

With  reference  to  his  liability  on  instruments  under  seal,  bills 
of  exchange  and  promissory  notes,  see  Book  II,  Part  IL' 

The  rule  with  reference  to  the  liability  of  principals  upon  all 
parol  contracts,  except  negotiable  instruments,  is  that  it  is  deter- 
mined by  the  answer  to  the  (question,  To  whom  was  credit  given! 
See  what  is  said  on  the  subj^t  of  election  in  section  1  of  this 
chapter. 

There  now  remains  for  consideration,  fifthly,  the  liability  of  the 
principal  where  the  third  party  and  the  agent  are  iden- 
[463*]  ^tical;  in  other  words,  where  an  agent  who  has  been  em- 
ployed to  contract  with  others  assumes  himself  to  contract 
with  his  principal.^  This  question  was  raised  in  1870  in  the 
case  of  Mollett  v.  Robinson  {n\  The  defendant,  a  Liverpool 
merchant,  employed  the  plaintiffs,  as  brokers,  to  buy  tallow  in 
the  London  market.  The  plaintiffs,  acting  in  accordance  with  the 
usage  of  the  London  market,  and  having  other  commissions  to  ex- 
ecute, bought  the  whole  quantity  in  the  aggregate,  and  bought 
and  sold  notes  were  interchanged  between  the  sellers  and  the 
plaintiffs.  The  principals'  names  were  not  disclosed  oa  either 
side.  By  these  notes  contracts  were  made  between  the  plaintiffs 
and  the  sellers,  by  which  each  became  personally  bound  to  the 
other.  The  plaintiffs  sent  the  defendant  a  bought  note  signed  by 
themselves  as  sworn  brokers.  Ko  seller's  name  was  mentioned. 
In  an  action  for  refusing  to  accept  the  tallow  or  to  indemnify  the 
plaintiffs,  evidence  was  given  on  the  part  of  the  plaintiffs  of  an 
universal  usage  in  the  tallow  trade  for  brokers  to  make  the  con- 
tracts in  their  own  names,  upon  which  they  became  personally 
liable,  and  to  make  such  conti*acts  for  the  aggregate  quantity  of 
tallow  for  which  they  might  have  received  orders,  and  then  at  the 
prompt-day  to  balance  and  settle  the  deliveries  and  payments 
with  their  sellers,  and  either  to  make  deliveries  to  their  principals^ 

Tysen,  8  Hill,  279;  Longrworth  v.  Con-  'Ante,  pp.  171, 176, 186. 

frell,  2  Blackf.  469;  Leathers  v.  Spiing-  *See  ante,  pp.  263,  272. 

field,  65 Mo.  507.  (n)  L.  R., 5  C.  P.  646;  7ib.84;  7H. 

.    >Ante,  p.  48.  L.  802. 
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or,  if  delivery  was  not  taken  by  them,  to  claim  any  difference 
which  might  arise  from  a  fall  in  the  market  from  the  respective 
principals.  The  defendant  was  not  aware  of  the  nsage  or  of  the 
way  in  which  the  tallow  had  been  bought  until  after  he  received 
the  bonght  note.  Wlien  he  learnt  the  real  nature  of  the  transac^^ 
tion  he  refused  to  adopt  it.  At  the  trial  before  Bovill,  C.  J.,  a 
verdict  was  taken  for  the  plaintiffs,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit 

In  the  Common  Pleas  it  was  argued  that  the  nsage  relied  on 
contradicted  the  contract  on  the  face  of  the  bought  note.  The 
argument  was  heard  by  Bovill,  C.  J.,  Montague  Smith,  Willes 
and  Keating,  JJ.,  of  whom  the  two  former  held  that  the  defend- 
ant was  bound  by  the  usage,  although  he  was  ignorant  of  its 
existence;  Willes  and  Keating,  J  J.,  on  the  other  hand,  were  of 
opinion  that  although  a  usage  may  control  the  mode  of  perform- 
ing a  contract,  it  cannot  change  its  intrinsic  character;  and  as  the 
authority  given  by  the  defendant  to  the  plaintiffs  was  to 
♦buy  for  him  as  brokers  and  [not]  to  sell  to  him  as-princi-  [464*] 
pals,  the  defendant  was  not  bound  to  accept  the  tallow. 

Willes,  J.,  who  delivered  the  judgment  of  himself  and  Keat- 
ing, J.,  said:  ^^A  broker  is  entitled  to  indemnity  only  for 
what  he  does  within  the  limit  of  his  authority.  Here  the  author- 
ity of  the  brokers  was  to  buy  as  brokers  for  tlieir  principal,  not  to 
sell  to  him.  If  the  sale  had  been  consummated  in  the  course  in- 
sisted upon  by  the  brokers,  the  principal  would  have  obtained 
goods  and  paid  for  them;  that  is,  would  have  bought  them.  Of 
whom}  Of  his  own  brokers,  and  no  one  else.  That  ought  not 
to  be,  without  the  knowledge  and  consent  of  the  principal.  It  is 
an  axiom  of  the  law  of  principal  and  agent,  that  a  broker  em- 
ployed to  sell  cannot  himself  become  the  buyer;  nor  can  a  broker 
employed  to  buy  become  himself  the  seller,  without  distinct  no* 
tioe  to  the  principal,  so  that  the  latter  may  object  if  he  think 
proper.  A  different  rule  would  give  the  broker  an  interest  against 
his  duty — to  pass  off  a  bargain  or  inferior  goods.  It  is  also  an 
elementary  proposition,  that  a  custom  of  trade  may  control  the 
mode  of  performance  of  a  contract,  but  cannot  change  its  intrin« 
sic  character.  It  may  regulate  as  extrinsic  what  is  done  in  the 
market,  where  the  contract  does  not  provide  otherwise.  It  cannot 
overrule  what  is  agreed  upon  between  the  parties,  whether  intrin- 
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sic  or  extrinsic  The  agent  may  perform  the  business  he  is  en- 
gaged for  according  to  the  usages  of  the  market  in  matters  of 
detail,  although  the  principal  be  unaware  of  such  usage;  because 
every  authority  to  do  a  thing,  not  specifying  the  way,  implies 
authority  to  do  it  in  a  reasonable  way,  whidi  the  usual  wbj  prima 
fade  is.  But  no  usage  unknown  to  the  principal  can  justify  a 
broker  in  converting  himself  into  a  principal  seller."  As  the 
court  was  equally  divided  the  verdict  stood. 

In  the  Exchequer  Chamber  the  court  was  again  divided,  Kelly, 
C.  B.,  Chaunell,  B.,  and  Blackburn,  J.,  holding  that  the  defendant 
was  bound  by  the  usage;  Mellor  and  Hannen,  JJ.,  and  Cleasby, 
B.,  being  of  a  contrary  opinion.  In  the  House  of  Lords,  the 
judges,  and,  in  addition  to  those  named,  Brett  and  Grove,  JJ., 
and  Amphlett,  B.,  gave  their  opinions  upon  the  question,  whether 
the  judgment  of  the  Courts  of  Common  Pleas  and  Exchequer 
Chamber  were  right  The  two  former  answered  the  question  in 
the  negative,  the  latter  in  the  affirmative. 

The  appeal  in  the  House  of  Lords  was  heard  by 
[465*]  Lord  *Cairn8,  C,  and  Lords  Chelmsford,  Hatherley,  and 
O'Hagan,  who  were  unanimous  in  reversing  the  decisions 
of  the  courts  below.  "The  effect  of  this  custom,"  said  Lord 
Chelmsford,  "is  to  change  tlie  character  of  a  broker,  who  is  an 
agent  to  buy  for  his  employer,  into  that  of  a  principal  to  sell  for 
liim.  No  doubt  a  person  employing  a  broker  may  engage  his  ser- 
vices upon  any  terms  he  pleases;  and  if  a  person  employs  a  broker 
to  transact  for  him  upon  a  market,  with  the  usages  of  which  the 
principal  is  unacquainted,  he  gives  authority  to  the  broker  to  make 
contracts  upon  the  footing  of  such  usages,  provided  they  are  such 
as  regulate  the  mode  of  performing  the  contracts,  and  do  not 
change  their  intrinsic  character.  It  was  not  contended  in  the 
present  case  that  if  the  respondents  were  employed  in  the  ordinary 
character  of  brokers  they  had  performed  their  duty  to  their  em- 
ployer. Of  course,  if  the  appellant  knew  of  the  existence  of  the 
usage,  and  chose  to  employ  the  respondents  without  any  restric- 
tion upon  them,  he  might  be  taken  to  have  authorized  them  to  act 
for  him  in  conformity  to  such  usage."  His  lordship  doubted 
whether  the  usage  applied  to  tlie  case  at  all,  but  if  it  did,  he  did 
not  hesitate  to  say  that  it  would  not  apply  in  the  case  of  a  person 
ignorant  of  its  existence,  inasmuch  as  by  converting  the  broker 
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employed  to  buy  into  a  principal  selling  for  himself,  it  gave  him 
an  interest  wholly  opposed  to  his  duty.  An  analysis  of  the  judg- 
ment shows  that  of  the  thirteen  judges,  apart  from  the  law  lords, 
whose  opinions  were  given  upon  the  case,  seven  supported  the  view 
which  ultimately  prevailed,  viz.,  Willes,  Keating,  Mellor,  Hannan 
and  Bretty  JJ.,  and  Amphlett  and  Cleasby,  BB. 

SRcrr.  2.  — For  fraud  and  misrepresetUation  of  agerU. 

The  rule  of  law  that  a  principal  is  answerable  where  he  has 
received  a  benefit  from  the  fraud  of  his  agent,  acting  within  the 
scope  of  his  authority,  or  where  the  fraud  was  committed  by  the 
agent  in  the  course  of  his  principal's  business  and  fof*  his  benefit,^ 
has  been  laid  down  by  Lord  Holt  in  Hem  v.  NichoU  (<?);  by  Lord 
Ellenborough,  in  Alexander  v.  Gihaon  {p)\  by  Baron  Parke,  in 
Comfoot  V.  Fowke  (j),  although,  under  the  circumstances  of 
the  case,  he  held  the  defendant  not  liable  (r);  and  in  ^Moens  [466*] 
V.  Heyworth  {r)\  by  Chief  Justice  Tindal  and  the  other 
judges  of  the  Exchequer  Chamber  in  Wilson  v.  FnUer  («);  and 

'  See  the  cases  cited  in  notes,  ante,  pp.  bank,  stating  that  the  plaintiffs  wished 
896,  403;  Hunter  v.  Hadson  River  Iron  him  to  get  the  amount  in  currenpy  to 
Co.,  20  Barb.  494;  Weed  v.  Panama  pay  their  hands.  The  teller,  after  con- 
R.  R.  Co.,  17  K.  T.  362;  Gtiswold  v.  snltation  with  the  cashier,  and  further 
Haven,  25  id.  595;  Bennett  v.  Jndson,  inqoiry  of  the  messenger,  gave  him  the 
21  id.  238;  Allerton  v.  Allerton,  50  id.  currency  and  he  absconded  therewith. 
670;  Elwell  v.  Chamberlin,  31  id.  619;  The  plaintiffs  had  on  former  occasions 
Craig  V.  Ward,  3  Eeyes,  393;  Davis  ▼.  obtained  currency  from  the  bank  upon 
Bemis,  40  N.  Y.  453,  note;  Sandford  v.  their  own  checks,  and  onoe  upon  a  note 
Handy,  23  Wend.  260;  Reeves  v.  State  discounted,  but  in  no  instance  upon  the 
Bank,  8  Ohio  St.  465,  476;  Bigelow*s  check  of  a  third  peison,  and  the  pay- 
Lead.  Cases  on  Torts,  23  et  seq.  ment  in  this  case  was  not  in  the  usual 

The  treasurer  of  the  plaintiff,  a  man-  course  of  business.    In  a  suit  brought 

n&ctuiing  corporation,  sent  by  a  mes*  by  the  pluntifib  against  the  bank  for 

senger  a  check  received  for  goods  sold,  the  amount  of  the  check,  it  was  held^ 

to  a  bank  in  a  neighboring  city,  in  which  two  judges  dissenting,  that  they  were 

they  kept  an  account,  indorsing  the  entitled  to  recover.    Bristol  Knife  Co. 

check  to  the  order  of  the  cashier  of  the  v.  First  Kat.  Bank,  41  Conn.  421. 

bank.    The  treasurer  knew  at  the  time  (o)  1  Salk.  289. 

that  the  messenger  was  untrustworthy.  (p)  2  Camp.  555. 

The  check  was  indosed  in  a  sealed  en-  (q)  6  M.  &  W.  373. 

vebpe,  with  a  deposit  ticket,  but  the  (r)  See  Barwick  v.  English  Joint  Stock 

messenger  broke  open  the  envelope  and  Bank,  L.  R.,  2  Ex.  547. 

presented  the  check  to  the  teUer  of  the  (r)  10  M.  &  W.  157. 
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again  by  the  Court  of  Exchequer  in  Uddl  v.  Atherton  (<),  where 
the  court  was  divided  in  opinion  upon  other  points;  and  by  the 
Privy  Council,  in  Muckay  v.  Commercial  Bank  of  New  Bruns- 
wick {u)j  where  their  lordshipe  state  they  regard  the  rule  as  set- 
tled law. 

JTem  Y.  Nichols  (x),  decided  in  1709,  was  an  action  on  the  case 
for  deceit  The  plaintiff  set  forth  that  he  bought  several  parcels 
of  silk  of  the  defendant  as  silk  of  a  certain  make,  whereas  it  was 
another  kind  of  silL  At  the  trial  it  appeared  that  there  was  no 
actual  deceit  in  the  defendant,  who  was  the  merchant,  but  that  it 
was  in  his  factor  beyond  sea,  and  the  question  was  raised  whether 
the  merchant  could  be  charged  with  this  deceit  Lord  Holt  held 
that  the  merchant  was  answerable  for  the  deceit  of  his  factor, 
thoagh  not  criminaliterjetcivUiter:  for  seeing  somebody  must 
be  a  loser  by  this  deceit,  he  was  of  opinion  that  it  was  more 
reasonable  that  he  who  employed  and  put  a  trust  and  confidence 
in  the  deceiver  should  be  a  loser  than  a  stranger.^  A  verdict  for 
the  plaintiff  was  returned.  This  distinction  between  the  civil  and 
criminal  liability  of  a  principal  for  the  wrongs  of  his  agent  was 
touched  upon  by  the  same  judge  in  an  earlier  case  (y). 
.  In  Grammar  v.  Nixon  {s)y  decided  1739,  a  goldsmith's  appren- 
tice sold  an  ingot  of  gold  and  silver  upon  a  special  warranty  that 
it  was  of  the  same  value  per  ounce  with  an  assay  then  shown. 
Upon  the  evidence  it  appeared  he  had  forged  the  assay,  and  that 
the  ingot  was  made  out  of  a  lodger's  plate,  which  he  had  stolen 
The  master  was,  upon  the  ruling  of  Chief  Justice  Eyre,  held  liable 
for  the  fraud  of  the  apprentice,  on  the  ground  su^ested  by  Baron 
Bramwell  in  Udell  v.  Atherton  (a),  that  the  apprentice  was  acting 
within  the  presumable  scope  of  his  authority. 

(ij  8  Q.  B.  77.  ered  at  length  by  Mr.  BlgAow  in  bis 

it)  7  H.  &  N.  172;  30  L.  J.,  Ex.  817.  Leading  Caaes  on  Torts.  23  et  seq., 

(tt)  L.  R.,  5  P.  C.  894  where,  also,  the  English  cases  will  be 

(x)  1  Salk.  289.  fbond  well  ooosidered. 

"The  doctrine  of    Hem  v.  Nichols  (y)  Rex  ▼.  Fell,  id.  272;    and   see 

seems  settled  in  this  ooantiy.    See  Jef-  Woodgate  t.  Enatdiboll,  2  T.  R.  148, 

frey  ▼.  Bigelow,  13  Wend.  518;  Locke  156. 

V.  Steams,  1  Met.  560;  White  ▼.  Saw-  (z)  1  Sin.  653. 

yer,  16  Gray,  586;  Dayis  y.  Bemis,  40  (a)  7  H.  &  N.  192;  and  see  per  Ouef 

N.  Y.  453,  note;   Sandford  ▼.  Handy,  Justice  Jenrois,  Coleman  y.  Riches,  16 

23  Wend.  260.    See  the  cases  oonsid-  C.  B.  115. 
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In  Alexander  v.  Giheon  (J),  1811,  which  was  an  action  on  the 
warranty  of  a  horse,  it  was  proved  that  the  horse  had  been  sold 
to  the  plaintiff  by  the  defendant's  servant,  and  that  the 
latter  *then  warranted  tlie  horse  to  be  soand.  It  was  con-  [467*] 
tended  for  the  defendant  that  the  plaintiff  was  boand 
either  to  call  the  servant  himself  or  to  begin  by  proving  that  he 
had  authority  from  his  master  to  warrant  the  horse.  Lord  Ellen- 
borough  ruled  that  if  the  servant  was  authorized  to  sell  the  horse 
and  to  receive  the  stipulated  price,  he  was  incidently  authorized 
to  give  a  warranty  of  soundness.*  Some  doubt  was  thrown  upon 
this  decision  by  Mr.  Justice  Oresswell  in  Coleman  v.  Riches  {c). 
It  was  afterwards  overruled  by  the  Court  of  Common  Pleas  (rf). 

Comfoot  V.  Fowke  («),*  decided  in  1840,  was  an  action  in  as- 
sirnipsit  for  the  non-performance  of  an  agreement  to  take  a  ready- 
famished  house.  The  defendant  pleaded  that  the  plaintiff  caused 
and  procured  the  defendant  to  enter  into  the  agreement  by  means 
of  fraud,  covin  and  misrepresentation  of  the  plaintiff  and  others 
in  collusion  with  him.  Issue  was  joined  upon  this  plea.  At  the 
trial  before  Lord  Abinger  it  appeared  that  the  plaintiff  had  em- 
ployed an  agent  to  let  the  house  in  question,  and  the  defendant 
being  in  treaty  for  the  house  asked  the  agent  if  there  was  any- 
thing  objectionable  about  the  house.  The  latter  replied  in  the 
negative.  The  defendant  thereupon  entered  into  the  agreement. 
Having  subsequently  discovered  that  the  adjoining  house  was  a 
brothel,  he  declined  to  fulfil  the  contract  The  plaintiff  knew  of 
the  existence  of  the  brothel  before;  the  agent  did  not  The 
learned  judge  left  it  to  the  jury  to  say  whether  the  nuisance  wa» 
such  as  formed  a  solid  objection  to  the  house,  and  whether  when 
the  defendant  asked  the  agent  « Is  there  anything  objectionable 
about  the  house?"  the  agent  could  have  understood  him  in  any 
other  sense  than  that  of  an  objection  to  the  house;  and  ruled  that 
although  an  agent  could  not  bind  his  principal  beyond  the  scope 
of  his  authority,  it  did  not  follow  that  the  principal  could  enforce 
a  contract  procured  by  the  false  representation  of  his  agent,  and 
that  the  representation  made  by  his  agent  must  have  the  same 
effect  as  if  made  by  the  plaintiff  himself.    Tlie  jury  found  for 

•  (b)  2  Camp.  555.  {d)  Grady  v.  Todd.  9  C.  B.,  N.  S.  592. 

>See  ante,  p.  455.  {g)  6M.  &  W.  358. 

(e)  16  C.  B.  113.  t  See  ante,  p.  403,  and  note. 
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the  defendant     Upon  an  application  for  a  new  trial,  on  the 
ground  of  misdirection,  the  majority  of  the  court,  consisting  of 
Barons  Bolfe,  Alderson  and  Parke,  made  the  role  absolute,  Lord 
Abinger,  C.  B.,  dissenting. 
Baron  Eolfe  based  his  opinion  npon  the  fact  that  this  was  not 

a  question  as  to  the  power  of  an  agent  to  bind  his  prlnci* 
[468*]  pal  bj  ^contract,  but  as  to  his  power  to  affect  him  by  a 

representation  collateral  to  the  contract  Eelying  npon 
the  authority  of  what  was  said  by  Chief  Justice  Gibbs  in  PtdceT" 
ing  V.  Dow8on  (oQ,  the  learned  judge  thought  it  was  essential  to 
bring  home  fraud  to  the  principal,  which  he  thought  had  not  been 
done  in  this  case,  as  there  was  no  proof  of  the  agent's  authority. 
^^  If,"  he  continued,  ^'  the  plaintiff  knowing  of  the  nuisance  ex- 
pressly authorized  the  agent  to  state  that  it  did  not  exist,  or  to 
make  any  statement  of  similar  import;  or  if  he  purposely  em« 
ployed  an  agent  ignorant  of  the  truth  in  order  that  such  agent 
might  innocently  make  a  &lse  statement,  believing  it  to  be  true, 
and  might  so  deceive  the  party  with  whom  he  was  dealing,  in 
either  of  those  cases  he  would  be  guilty  of  a  fraud,  and  the  truth 
of  the  plea  would  then,  I  think,  have  been  established." 

Baron  Alderson  laid  stress  upon  the  fact  that  the  agreement, 
being  in  writing,  nothing  could  be  added  to  or  taken  from  its 
terms.  ^  If  indeed  the  principal  had  instructed  his  agent,"  said 
he,  '^  to  make  the  false  statement,  this  would  be  so  (i.  e.,  the  prin- 
cipal would  be  liable).  It  may  perhaps  be  admitted  that  snch  a 
statement,  if  made  part  of  the  original  written  contract,  would  be 
within  the  scope  of  the  general  agency  here  shown  to  exist  But 
the  contract  is  in  writing,  and  this  is  no  part  of  it  And  I  think 
it  impossible  to  sustain  a  charge  of  fraud,  when  neither  principal 
nor  agent  has  committed  any;  the  principal  because,  thongh  he 
knew  the  fact,  he  was  not  cognizant  of  the  misrepresentation 
being  made,  nor  even  directed  the  agent  to  make  it,  and  the  agent, 
because  though  he  made  a  misrepresentation,  he  did  not  know  it 
to  be  one  at  the  time  he  made  it,  but  gave  his  answer  hofia  JioUP 
Baron  Parke  concurred,  and  confined  himself  in  a  great  measure 
to  the  technical  question.  ^'  But  it  is  said,"  he  remarked,  ^  and  I 
think  justly  said,  that  it  is  not  enough  to  support  the  plea  that 

((Q  4Taant786. 


CnAP.   VIII.]      LIABILITY  OF   PBIXCiVAL  TO  THIRD   PEBSOXS.  609 

the  representation  is  untrne;  it  must  be  proved  to  have  been 
f  randalently  made.  As  this  representation  is  not  embodied  in  the 
contract  itself,  the  contract  cannot  be  affected  unless  it  be  a  f  rand- 
nlent  misrepresentation,  and  that  is  the  principle  on  which  the 
plea  is  founded."  The  notes  taken  at  the  trial  did  not  state  what 
was  the  agent's  authoritj.  Lord  Abinger  dissented  from  the  view 
of  the  majority,  and  Baron  Alderson  pointed  out  in  a  subsequent 
case  (e)  that  the  only  real  difference  between  the  Chief 
Baron  and  the  *rest  of  the  court  was  upon  the  question  [469*] 
whether  the  particular  representation  was  so  far  part  of 
the  contract  as  to  vitiate  it;  and  the  same  learned  judge  also 
pointed  out  that  the  action  would  clearly  not  have  lain  in  this  case 
if  the  facts  had  been  like  those  found  in  WUson  v.  Fuller  {f). 
]\ir.  Justice  Willes,  in  a  subsequent  case  {g\  expressed  an  opinion 
that  he  should  be  sorry  to  have  it  supposed  that  this  case  turned 
upon  anything  but  a  point  of  pleading. 

In  this  case  it  will  be  observed  that  the  real  ground  of  the  deci- 
sion of  the  majority  appears  to  have  been  based  on  the  principle 
that  parol  evidence  cannot  be  given  to  vary  or  contradict  a  written 
contract.  Lord  Brougham  remarked,  in  The  National  Exchange 
Company  of  Glasgow  v.  Drew  (A), "  non  constat  that  the  employer 
had  not  told  the  agent  and  desired  him  to  apprise  the  purchaser. 
It  was  the  over-zeal  of  the  agent,  for  which  the  principal  was  not 
to  suffer."  This  explanation  of  the  decision,  however,  cannot  be 
regarded  as  satisfactory,  ilfor,  indeed,  is  it  much  more  satisfac- 
tory to  say  that  the  case  turned  merely  upon  a  point  of  pleading, 
inasmuch  as  points  of  pleading  may  involve  substantive  law.  If 
the  decision  is  of  any  authority,  it  is  an  authority  for  the  propo- 
sition that  a  false  representation  by  an  agent,  involving  no  moral 
fraud,  which  representation  is  not  embodied  in  the  written  con- 
tract, will  not  prevent  the  principal  from  enforcing  that  contract, 
although  aware  that  such  a  representation  would  be  false,  there 
being  no  proof  that  he  had  authorized  the  agent  to  make  such 
representation,  or  that  he  had  purposely  employed  an  agent 
ignorant  of  the  truth,  so  that  the  false  statement  might  be  inno- 
cently made. 

(e)  Wnson  V.  Fowler,  8  Q.  B.  78.  Bank,  L.  R.,  2  Ex.  2G2. 

(/)  Infra.  (h)  2  Mac.  109. 

{g)  Barwick  v.  English  Joint  Stock 

39 


OIO  SIGHTS,  ETC.,   ABiaiNG  OCT  OF  THE  CONTRACT.       [bOOK  m. 

Wilson  V.  Fuller  (^),  decided  in  1843,  was  another  action  in 
deceit.    In  that  case,  the  principal  anthori^d  her  agent  to  sell 
certain  premises,  which  were  held  by  her  tenant  at  a  rent  of  lOOZ. 
a  year.    The  fraudulent  representation  consisted  in  tlie  allegation 
that  this  rent  was  clear  of  rates  and  taxes.    The  jury  found  that 
she  knew  of  the  deduction;  that  she  desired  her  agent,  who  was 
ignorant  of  the  deduction,  to  prepare  particulars  of  the  sale,  and  to 
obtain  information  from  a  person  mentioned.    The  latter  simply 
told  the  attorney  that  the  rent  was  1002.  a  year.    The  court  held, 
upon  this  finding,  that  tlie   defendant  was  not  liable, 
[470*]  *there  being  no  actual  fraudulent  misrepresentation  on  the 
part  of  her  agent  or  herself.    The  unanimous  judgment  of 
the  court,  consisting  of  I/)rd  Abinger,  0.  B.,  Tindal,  C.  J.,  Cress- 
well,  J.,  Alderson  and  Parke,  BB.,  was  delivered  by  Tindal,  C.  J., 
who  said:  ^^  No  representation  by  Mrs.  Wilson  herself  (the  plaint- 
iff in  error)  is  stated  in  the  verdict.    It  appears  only  tliat  she  re- 
ferred to  Bass,  who  had  a  lien  on  the  premises;  and  the  jury  find 
that  she  did  not  in  any  way  further  interfere.   ...  As  to  the 
representations  made  by  Wadeson  (the  agent),  which,  if  fraudulent, 
it  may  be  admitted,  would  bind  her,  it  consisted  of  nothing  more 
than  the  information  he  had  received  from  Bass,  and  that  was 
true.    Secondly,  as  to  the  concealment    So  far  as  Mrs.  Wilson 
herself  is  concerned,  there  is  nothing  to  affect  her.    She  did  not 
know  what  Wadeson  had  represented;  she  had  referred  him  to 
Bass.    There  is  nothing  to  show  that  Bass  was  not  competent  to 
give  all  the  requisite  information,  and,  for  anything  she  knew,  had 
done  so."    In  the  note  to  the  case  is  reported  a  decision  of  the 
Queen's  Bench  of  the  same  year  (/),  in  which  Lord  Denman  held 
it  to  be  immaterial  to  allege  that  a  defendant  in  such  an  action 
knew  his  representation  to  be  false. 

In  Bumes  v.  P&wnell  (i),  decided  in  1849,  a  joint  stock  marine 
insurance  company  had  declared  dividends,  which,  as  it  afterwards 
appeared,  were  not  warranted  by  the  real  condition  of  the  com- 
pany. The  law  agent  of  the  company,  who  was  also  a  member  of 
it,  when  applied  to  for  information,  mentioned  those  dividends  as 
proofs  of  the  flourishing  state  of  the  company.  The  person  to 
whom  he  so  mentioned  them  became  afterwards  a  purchaser  of 

(i)  3  Q.  B.,  Ex.  Ch.  68.        (i)  Evans  v.  Collins.        (ik)  2  H.  of  L.  Caa.  97. 
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fihares,  and  the  House  of  Lords  held,  that  the  law  agent  of  the 
company  was  not  its  agent  to  bind  it  in  such  matters,  and,  there- 
fore, that  the  purchaser  could  not  relieve  himself  from  his  contract 
on  account  of  these  representations.  At  the  same  time,  it  was 
acknowledged  that  if  the  directors  of  a  company  agree  to  publish 
false  statements  of  the  affairs  of  the  company,  under  such  circum- 
stances as  show  a  fraudulent  intent  to  deceive,  they  are  not  only 
civilly  liable  to  those  whom  they  have  deceived  and  injured,  but 
may  be  criminally  prosecuted  and  punished. 

Corporations  carrying  on  business  for  profit  are  equally  liable 
for  the  fraud  of  their  agents  with  any  other  principal. 

In  Ranger  v.  Great  Western  Railway  CoTtyparvy  (Z),  de-  ' 
cided  in  *1854,  it  was  said  by  Lord  Cranworth:  "Strictly  [471*] 
speaking,  a  corporation  itself  cannot  be  guilty  of  a  fraud. 
But  where  a  corporation  is  formed  for  the  purpose  of  carrying  on 
a  trading  or  other  speculation  for  profit,  sach  as  forming  a  rail- 
way, these  objects  can  only  be  accomplished  by  the  agency  of 
individuals,  and  there  can  be  no  doubt  that  if  the  agents  employed 
conduct  themselves  fraudulently,  so  that  if  they  had  been  acting 
for  private  employers  the  persons  for  whom  they  were  acting 
would  have  been  affected  by  their  fraud,  the  same  principles  must 
prevail  where  the  principal  under  whom  the  agent  acts  is  a  cor- 
poration." ^  This  was  accepted  as  a  correct  statement  of  the  law 
by  the  Privy  Council  (m),  although  it  was  but  an  obiter  dictum 
in  the  above  case,  as  no  fraud  had  been  committed. 

The  above  principles  were  applied,  in  an  action  against  a  bank 
for  the  fraudulent  concealments  of  its  manager,  in  Barv>ick  v. 
EngUah  Joiivt  Stock  Bank  {n\^  which  was  decided  in  the  Ex- 
diequer  Chamber,  in  1867.  The  declaration  in  this  case  contained 
three  counts,  one  framed  on  a  guarantee,  another  for  money  had 

(Q  5  H.  of  L.  Cas.  72.  Cases  on Torte,  35;  Peebles  ▼.  Patopsoo 

>  See  Cooley  on  Toits,  122;  Concord  Guano  Co.,  77  N.  C.  233;  Brokaw  v.  N. 

Bank  v.  Gregg,  14  N.  H.  831;  Scofield  J.  R.  R.  Co.  32  N.  J.  Law.  328;  Vance 

Rolling  Mill  Co.  v.  State,  54  Ga.  635 ;  v.  Erie  R.  R.  Co.,  id.  334;  Fogg  v.  Grif- 

N.  Y.  &  C.  R.  R.  Co.  V.  Schuyler,  34  fin,  2  Allen,  1. 

N.  Y.  30;  Tome  v.  Paxkesburgh  Br.  R.  (m)  See  Mackay  y.  Commercial  Bank 

R.  Co.,  39  Md.  36;  Peebles  y.  Patopsco  of  New  Brunswick,  L.  R.,  5  P.  C.  415. 

Guano  Co.,  77  N.  C.  233.  (n)  L.  R.,  2  Ex.  259. 

,    A  corporation  is  liable  for  the  author-  '  See  Big.  Lead.  Cases  on  Torts,  29  et 

ized  deceit  of  its  agents.  See  Big.  Lead.  seq. 
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and  received,  and  the  third  for  frandalent  mierepresentatiaii.  At 
the  trial,  before  Baron  Martin,  it  was  proved  that  the  jdaintifl^ 
who  had  been*  in  the  habit  of  sappljing  A.  with  oatB  on  credit, 
on  a  guarantee  of  the  defendants',  refused  to  continue  to  do  so 
except  on  a  better  guarantee.  The  defendant's  manager  accord* 
inglv  gave  one  in  writing  to  the  effect  that  A.'s  cheque  on  the 
bank  in  plaintiff's  favour  in  payment  of  the  oats  supplied  should 
be  paid  on  receipt  of  money  to  A.'s  credit,  ia  priority  to  any  other 
payment ''  except  to  this  bank."  At  the  time  A.  Mras  indebted  to 
the  bank  to  the  amount  of  12,0002.,  which  fact  was  not  oommuni* 
cated  to  the  plaintiff,  who  supplied  oats  to  the  value  of  1322.  7«. 
Money  to  the  amount  of  2,6762.  was  paid  by  A.  into  the  bank. 
A.  drew  a  cheque  in  &vour  of  the  plaintiff  for  the  amount  of  the 
oats,  bnt  it  was  dishonoured  by  the  defendants,  who  claimed  to 
retain  the  whole  sum  of  2,6762.  in  payment  of  A.'s  debt  to  them. 
The  judge  ruled  that  there  was  no  evidence  to  go  to  the  jury,  and 
directed  a  nonsuit,  but  signed  a  bill  of  exceptions,  setting  out  the 
evidence.    It  was  urged  in  support  of  the  ruling,  that  it  was  not 

the  manager's  duty  to  disclose  voluntarily  (o),  and  that  a 
[472*]  principalis  not  liable  for  a  false  *  representation  by  the 

agent  (p).  The  court,  consisting  of  Justices  Willes,  Black- 
bum,  Seating,  Mellor,  Montague  Smith  and  Lush,  unanimously 
decided — first,  that  there  was  evidence  to  go  to  the  jury  that  the 
manager  knew  and  intended  that  the  guarantee  should  be  unavail* 
ing,  and  fraudulently  concealed  from  the  plaintiff  the  fact  which 
would  make  it  so;  secondly,  that  the  bank  would  be  liable  for 
such  fraud;  and,  thirdly,  that  the  fraud  was  properly  charged  in 
the  declaration  as  the  fraud  of  the  bank.  '^  With  respect  to  the 
question,"  said  Mr.  Justice  Willes,  who  delivered  the  judgment 
of  the  court,  ^^  whether  a  principal  is  answerable  for  the  act  of  his 
agent  in  the  course  of  his  master's  business,  and  for  his  master's 
benefit,  no  sensible  distinction  can  be  drawn  between  the  case  of 
f^aud  and  the  case  of  any  other  wrong.  The  general  rule  is,  that 
the  master  is  answerable  for  every  such  wrong  of  the  servant  or 
agent  as  is  committed  in  the  course  of  the  service,  and  for  the 
master's  benefit,  though  no  express  command  or  privity  of  the 

(o)  Hamilton  v.  Wright,  12  a.  &  F.  (p)  Comfoot  v.  Fowke,  6  M.  &  W. 
109;  but  see  Lee  v.  Jones,  84  L.  J.,  C.  858;  Udell  ▼.  Atherton,  7  H.  ft  N.  172; 
P.  131.  Wilde  ▼.  Gfteon,  1  H.  L.  C.  COS. 
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master  be  proved.  ...  It  is  said,  if  it  be  established  that 
the  bank  is  answerable  for  this  fraad,  it  is  the  fi*aud  of  the  man- 
ager, and  ought  not  to  have  been  described,  as  here,  as  the  fraud 
of  the  l)ank.  ...  If  a  man  is  answerable  for  the  wrong  of 
another,  whether  it  be  fraud  or  other  wrong,  it  may  be  described 
in  pleading  as  the  wrong  of  tlie  person  who  is  sought  to  be  made 
answerable  in  the  action.  This  was  the  decision  in  the  case  of 
Raphjuel  V.  Goodman "  ( j).  The  doctrine  laid  down  in  Ba/rwick 
V.  English  Joint  Stock  Bank  was  subsequently  followed  by  tlie 
Court  of  Queen's  Bench  (r),  which  was  reversed  on  appeal,  on  the 
ground  that  the  signature  of  the  manager  was  not  the  signature 
of  the  company  within  9  Geo.  4,  c  14,  s.  6;  and  adopted  by  the 
Privy  Council  in  Mackay  v.  Commensal  Ba/nk  of  New  Brum-' 
V)ick  («). 

The  principle  of  the  above  cases  was  again  confirmed  in  1877, 
by  the  Privy  Council  in  Swire  v.  FrcmcU  {t).  In  that  case  S. 
being  employed  by  the  respondent  to  carry  on  his  business,  cred- 
ited the  respondent  in  account  with  the  appellants  with  the  sum 
of  5,800  taels,  which  he  falsely  represented  to  have  been  advanced 
in  the  ordinary  course  of  business  on  certain  goods  intended 
for  shipment  He  then  drew  a  bill  in  the  name  of  the 
^respondent's  firm  on  the  appellants  for  the  balance  of  ac-  [473*] 
count,  and  having  received  the  proceeds  of  such  bill,  includ- 
ing the  said  5,800  taels,  appropriated  tliem  to  his  own  use.  The 
question  for  the  court  being  whether  the  respondent  was  liable  to 
the  appellants  in  the  above  sum  with  interest  from  the  date  of  its 
receipt  by  S.,  the  court  held  that  the  proceeds  of  the  bill  having 
been  received  in  the  manner  above  mentioned  by  S.,  acting  through- 
out within  the  scope  of  his  authority,  belonged  to  the  respondents; 
and  that  as  he  had  been  paid  5,^00  taels  without  consideration, 
the  appellants  were  entitled  to  recover  them  back.  ^^It  is  not  to 
be  assumed,"  said  Sir  R.  P.  Collier,  who  delivered  their  lordships' 
judgment,  ^  that  he  (S.)  was  authorized  to  commit  a  fraud  by 
making  the  false  entry  of  the  advance  of  5,800  taels;  but  it  would 
be  within  the  scope  of  his  authority  to  make  an  advance  of  that 
kind,  and  to  enter  it  in  the  account  when  made."    The  case  was 

(g)  8  A.  &  E.  565.  («)  L.  R.,  5  P.  C.  894;  Swire  ▼.  Fran- 

(r)  See  Swift  v.  Winterbotham,  L.  B.,    ds,  87  L.  J.  554. 
8  Q.  B.  244.  (0  L.  R.>  3  App.  Cas.  106. 
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therefore  held  to  fall  within  the  principle  stated  by  Willes,  J.,  in 
Barwich  v.  TTie  English  Joint  Stock  Bank}  and  the  doctrine 
laid  down  in  Mackay  v.  Commercial  Bank  of  New  Brunsicidk. 
The  two  last  cases  were  much  discussed  in  Mackay  v.  Commer^ 
cial  Bank  of  New  Brunswick  {u\  In  that  case  an  officer  of  a 
banking  corporation,  whose  dutj  it  was  to  obtain  the  acceptance 
of  bills  of  exchange  in  which  the  bank  was  interested,  fraadn- 
lentlj,  bnt  without  the  knowledge  of  the  president  or  directors  of 
the  bank,  made  a  representation  to  the  plaintifiEs  which,  by  omit- 
ting a  material  fact,  misled  and  induced  them  to  accept  a  bill  in 
which  the  bank  was  interested.  The  plaintiffs  were  compelled  to 
pay  the  bill.  They  accordingly  brought  an  action  of  deceit  against 
the  bank.  The  Privy  Council  determined  the  appeal  in  the  plaint- 
i&'  favour.  Sir  Montague  Smith,  who  delivered  the  judgment  of 
the  court,  said,  with  reference  to  the  allegation  that  the  agent  had 
no  implied  authority  to  commit  a  fraud:  ^^It  is  seldom  possible  to 
prove  that  the  fraudulent  act  complained  of  was  committed  by 
the  express  authority  of  the  principal,  or  that  he  gave  his  agent 
general  authority  to  commit  wrongs  or  frauds.  Indeed  it  may  be 
generally  assumed  that  in  mercantile  transactions  principals  do 
not  authorize  their  agents  to  act  wrongfully,  and,  consequently,' 
that  frauds  are  beyond  the  scope  of  the  agents'  authority  in  the 
narrowest  sense  of  which  the  expression  admits.  But  so 
[474*]  narrow  a  sense  would  *havo  the  effect  of  enabling  princi- 
pals largely  to  avail  themselves  of  the  frauds  of  their 
agents,  without  suffering  losses  or  incurring  liabilities  on  account 
of  them,  and  would  be  opposed  as  much  to  justice  as  to  authority. 
A  wider  construction  has  been  put  upon  the  words."  With  respect 
to  expressions  used  by  Lord  Chelmsford  and  Lord  Cranworth  in 
Addie  v.  The  Western  Bamk  of  Scotland^  to  the  effect  that  an 
action  of  deceit  is  not  maintainable  against  a  corporation  in  respect 
of  the  fraud  of  its  agents,  their  lordships  did  not  regard  the  diata 
as  necessary  to  the  decision.  Lord  Cranworth  admitted  in  that 
case  that  if  third  persons  have  been  defrauded  by  the  agents  of 
an  incorporated  company,  the  company  may  be  made  responsible 
to  the  extent  to  which  its  funds  have  profited  by  these  franda. 
Upon  this  it  was  remarked  by  their  lordships,  ^^  that  if  the  fraud 

(w)  L.  R.,  5  P.  C,  594 
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bj  which  the  corporation  benefited  consisted  of  a  misrepresenta- 
tion not  forming  part  of  or  leading  to  a  contract  with  it,  it  is  dif* 
ficalt  to  see  how  in  many  cases  they  conid  be  made  responsible^ 
except  in  an  action  for  deceit  .  .  .  Unless  the  remedy  against 
a  company  in  respect  of  the  frand  of  its  agent  is  to  be  confined  to 
cases  where  the  fraud  is  part  of  a  contract,  and  the  contract  can 
be  rescinded  so  as  to  place  the  parties  in  statu  qtu>  —  a  doctrine 
mnch  narrower  tlian  that  laid  down  by  Lord  Cran worth — it  ap- 
pears to  their  lordships  to  follow  that  an  action  of  deceit  is  main- 
tainable, wherever,  as  laid  down  by  the  Exchequer  Chamber  (in 
Bwrwich  v.  English  Joint  Stock  BanJc\  the  fraud  of  the  agent 
may  be  treated  for  the  purposes  of  pleading  as  the  frand  of  the 
iprincipal.  Nor  do  they  see  any  valid  reason  for  exempting  in- 
corporated more  than  unincorporated  companies  from  this  action." 
The  Privy  Council  reversed  the  judgment  of  the  court  below,  which 
was  in  favor  of  the  Commercial  Bank. 

It  has  been  contended  that  Westell  Bank  of  Scotland  v.  Ad- 
dle {y\  decided  in  the  House  of  Lords  in  the  same  year,  is  at  vari- 
ance with  Barwick  v.  English  Joint  Stock  Bank  (x).  The  West- 
em  Bank  of  Scotland  was  established  in  1832  as  an  unincorporated 
joint  stock  banking  company.  It  collapsed  on  9th  November, 
1857,  with  a  deficiency  of  three  million  pounds  sterling.  On  the 
8th  November,  1857,  the  concern  was  incorporated  and  registered 
for  the  purpose  of  a  voluntary  winding-up,  and  liquidators  were 
appointed.  The  respondent  (Addie)  had  fifteen  shares,  and 
was  interested  to  the  extent  of  a  moiety  of  thirty  *other  [475*] 
shares  in  the  company  from  1848.  In  November,  1855, 
he  bought  135  additional  shares  at  761.  per  share.  He  had  to 
meet  calls  subsequently.  In  November,  1859,  he  commenced  pro- 
ceedings against  the  liquidators,  to  have  the  ^^  contract  or  bargain 
of  sale  and  purchase ''  of  the  135  shares  rescinded,  on  the  ground 
that  the  purchase  had  been  induced  by  false  and  fraudulent  rep- 
resentations contained  in  the  reports  of  the  directors.  The  action 
was  in  effect  against  the  shareholders.  The  creditors  had  been 
paid.  At  the  trial  it  appeared  that  in  June  of  each  year  meetings 
were  held,  when  the  directors  submitted  to  the  shareholders  reports 
as  to  the  state  of  the  affairs  of  the  bank  for  the  year  ending  in  the 

(v)  L.  R.,  1  H.  L.  Sc.  145.  {x)  Sapra. 


616  BIGHTS,   ETC.,   AEISECO  OUT  OP  THE  OONTBACT.       [bOOK  IIL 

previous  month  of  May.  By  the  terms  of  the  company  partner* 
ship  deed  no  partners,  except  the  ordinary  board  of  directors,  were 
entitled  to  examine  the  books  of  the  company.  The  reports 
submitted  by  the  directors  to  the  different  meetings  of  the  share- 
holders held  from  the  years  1851  to  1855,  both  inclusive,  repre- 
sented the  business  of  the  bank  as  highly  prosperous,  and  that  its 
affairs  were  in  a  highly  prosperous  condition;  and  in  the  report 
for  the  year  1855  it  was  stated  that,  after  providing  for  bad  or 
doubtful  debts,  the  profits  of  the  year  available  for  dividend  were 
upwards  of  153,0002.  Tliese  reports  were  untrue.  The  result 
brought  out  in  the  report  for  the  year  1855  was  obtained  by  tak- 
ing as  good  assets  of  the  bank  the  whole  of  the  bad  and  irrecover* 
able  debts.  The  reports  were  prepared  by  the  manager,  and,  as 
the  respondent  alleged,  were  submitted  to  the  shareholders  for  the 
fraudulent  purpose  of  concealing  from  them  the  actual  condition 
of  the  bank,  and  inducing  the  shareholders  and  others  to  purchase 
the  shares.  The  respondent  had  received  various  dividends  upon 
the  135  shares  in  question.  The  House  of  Lords,  consisting  of  the 
Lord  Chancellor,  Lords  Cranworth  and  Colonsay,  decided  against 
the  respondent  The  Lord  Chancellor  raised  two  questions;  first, 
whether  the  respondent  was  entitled  originally  to  rescind  the  con- 
tract for  the  purchase  of  the  shares  in  question ;  and,  secondly, 
whether  he  was  debarred  of  his  right  by  the  change  which  had 
taken  place  in  the  condition  of  the  company  at  the  time  when  his 
action  was  brought  ^^  The  distinction,"  said  his  lordship,  alluding 
to  the  first  question,  '^  to  be  drawn  from  the  authorities,  and  which 
is  sanctioned  by  sound  principle,  appears  to  be  this:  where  a  per* 

son  has  been  drawn  into  a  contract  to  purchase  shares  be- 
[476*]  longing  to  a  company  by  fraudulent  ^misrepresentations 

of  the  directors,  and  the  directors  in  the  name  of  the  company 
seek  to  enforce  that  contract,  or  the  person  who  has  been  deceived 
institutes  a  suit  against  the  company  to  rescind  the  contract  on  Uie 
ground  of  fraud,  the  misrepresentations  are  imputable  to  the  com- 
pany, and  the  purchaser  cannot  be  held  to  his  contract,  because  a 
company  cannot  retain  any  benefit  which  they  have  obtained  through 
the  fraud  of  their  agents.  But  if  the  person  who  has  been  induced  to 
purchase  shares  by  the  fraud  of  the  directors,  instead  of  seeking 
to  set  aside  the  contract,  prefers  to  bring  an  action  for  damages  for 
the  deceit,  such  an  action  cannot  be  maintained  against  the  oom- 
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panj."    As  to  the  second  question,  his  lordship  was  of  opinion 
that  the  respondent's  case  failed  altogether. 

Lord  Cranworth  said:  ^^  Assuming  that  this  company  (the  first 
company)  by  its  directors  fraudulently  induced  the  respondent  to 
purchase  135  of  these  shares,  so  as  to  entitle  him  to  relief  against 
the  company,  he  cannot  insist  on  restitutio  in  integrum^  unless  he 
is  in  a  condition  to  restore  the  shares  which  he  so  purchased.  But 
this  is  impossible.  The  purchase  was  made  by  him  in  1855,  and 
in  1857  he  was  party  to  a  proceeding  whereby  the  company  from 
whom  the  purchase  was  made  was  put  an  end  to.  .  •  .  But  al- 
though the  respondent  is  excluded  from  redress  in  this  form,  it 
remains  to  consider  whether  he  may  not  recover  compensation  in 
damages,  and  so  obtain  relief  as  beneficial  as  that  from  which  he 
is  thus  barred.  But  here,  too,  I  am  of  opinion  that  the  respondent 
must  fail.  He  comes  too  late.  The  appellants  are  not  the  per- 
sons who  were  guilty  of  the  fraud;  and  although  the  incorporated 
company  is  by  the  express  provisions  of  the  statute  under  which 
it  was  incorporated  made  liable  for  the  debts  and  obligations  in- 
curred before  the  incorporation,  I  cannot  read  the  statute  as  trans- 
ferring to  the  incorporated  company  a  liability  to  be  sued  for  the 
frauds  or  otiier  wrongful  acts  committed  by  directors  before  the 
incorporation.  An  incorporated  company  cannot  in  its  corporate 
character  be  called  on  to  answer  an  action  for  deceit^  But  if 
by  the  fraud  of  its  agents  third  persons  have  been  defrauded,  the 
corporation  may  be  made  responsible  to  the  extent  of  which  its 
funds  have  profited  by  those  frauds."  If  this  case  is  compared 
with  Barwich  v.  English  Joint  Stock  BarJc  (y),  it  will  be  appar- 
ent that  there  is  no  variance  in  the  decisions.  The  incon- 
*si8tencies  lie  in  some  of  the  above  dicta^  for  the  decision  [477*] 
turned  really  upon  the  fact  that  Addie  brought  his  action 
against  a  company  which  had  come  into  existence  subsequently  to 
the  commission  of  the  alleged  fraud.^ 

'  See,  however,  ante,  p.  471,  note.  the  company,  and  their  £al8ity  is  no  de- 

(y)  Supra.  fence,  as  a  failure  of  consideration  or 

'  The  representations  of  a  solicitor  of  otherwise,  in  an  action  by  the  company 

subscriptions  to  the  stock  of  a  gravel  on  the  subscription  of  a  person  to  whom 

zoad  company,  made  before  the  organi-  such  representations  were  made.    Mil- 

zation  of  the  company,  concerning  the  ler  v.  Wildcat  Gravel  Road  Co.,  52  Ind. 

location  of  the  road,  and  that  the  stock  51. 
would  not  have  to  paid  lor,  do  not  bind 
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The  rule  that  the  representations  and  knowledge  of  the  agent 
are  the  knowledge  and  representations  of  the  principal  is  tme  ab- 
solutely only  in  cases  arising  between  the  principal  and  third  par- 
ties. When  the  agent  has  misled  the  principal  by  an  nntroe  repre* 
sentation,  then  it  is  a  solecism  in  reasoning  to  say  that  what  was 
falsely  represented  by  the  agent  to  the  principal  must  be  taken 
to  have  been  known  to  the  principal  to  be  false,  because,  in  point 
of  fact,  it  was  false.  Accordingly,  where,  upon  a  sale  of  cotton, 
a  broker  had  acted  for  both  the  buyer  and  seller,  and  had  falsely 
represented  to  the  buyer  that  he  had  authority  to  sell,  he  was  held 
liable  for  the  misrepresentation  in  an  action  by  the  buyer  {3).^ 

With  respect  to  the  circumstances  that  will  be  held  to  amount 
to  fraud,  the  remarks  of  Lord  Cran worth  in  Reyndl  v.  Sprye  (a), 
which  was  decided  in  1852,  are  well  worthy  of  consideration. 
^^  It  may  be  impossible,^  his  lordship  observed,  '^  to  give  a  definition 
of  what  constitutes  fraud  in  the  contemplation  of  a  court  of  equity, 
so  as  to  meet  all  the  various  combinations  of  circumstances  to 
which  the  word  may  apply;  but  there  can  be  no  difficulty  in  say- 
ing that  whenever  any  one  has,  by  wilful  misrepresentation,  in- 
duced another  to  part  with  his  rights  in  the  belief  that  such  repre- 
sentations were  true,  this  is,  in  the  plainest  and  most  obvious 
sense,  a  fraud.  Once  make  out  that  there  has  been  anything  like 
intentional  deception,  and  no  contract  resting  in  any  degree  on 
that  foundation  can  stand.  It  is  impossible  so  to  analyze  the  oper- 
ations of  the  human  mind  as  to  be  able  to  say  how  &r  any  par« 
ticular  representation  may  have  led  to  the  formation  of  any 
particular  resolution,  or  the  adoption  of  any  particular  line  of  con- 
duct. Where  certain  statements  have  been  made,  all  in  their  na- 
ture capable,  more  or  less,  of  leading  the  party  to  whom  they  are 
addressed  to  adopt  a  particular  line  of  conduct,  it  is  impossible  to 
say  of  any  one  such  representations  so  made,  that  even  if  it  had  not 
been  made  the  same  resolution  would  have  been  taken,  or  the 
[478*]  same  conduct  *f ollowed.  Where,  therefore,  in  a  negotiation 
between  two  parties,  one  of  them  induces  the  other  to  con- 
tract on  the  faith  of  representations  made  to  him,  any  one  of  which 
has  been  untrue  and  known  to  the  party  so  to  be,  the  whole  oon« 
tract  is  in  equity  considered  as  having  been  obtained  fraudulentiy; 

(z).Haghe8  v.  Graeme, 83 L.  J.  Q.  B.       'See ante,  p. 224. 
835.  (a)  21 L.  J.,  Gh.  633. 
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Dor  is  the  case  at  all  varied  bj  the  circumstance  that  the  untrue 
representation,  or  any  of  the  untnie  representations,  may,  in  the 
first  instance,  have  been  the  result  of  innocent  error  *'  (J).  In  the 
case  quoted  a  conveyance  of  a  moiety  of  an  estate  was  set  aside, 
and  a  contract  for  the  purchase  of  the  other  moiety  was  ordered  to 
be  delivered  up  to  be  cancelled,  on  the  ground  that  both  the  con- 
veyance and  contract  were  obtained  by  fraud. 

In  order  to  render  the  company  liable  for  the  agent's  false  repre- 
sentation, it  is  essential  that  the  representation  should  be  made  in 
the  course  of  the  agent's  employment*  McGowan  Company^ 
Limited^  v.  Dyer  (<?),  decided  in  1873,  is  one  of  the  most  recent 
cases  in  which  this  principle  was  affirmed.  This  was  an  action  on 
a  bill  of  exchange,  drawn  by  the  defendant  on  and  accepted  by 
D.  &  Co.,  a  firm  consisting  of  the  defendant's  son  and  two  others, 
and  indorsed  by  the  defendant  to  the  plaintiffs.  At  the  trial  be- 
fore Blackburn,  J.,  it  was  proved  that  the  plaintiffs'  company,  of 
which  G.  was  the  managing  director,  had  commenced  printing  for 
Dyer  &  Co.  a  periodical  which  was  to  be  sold  by  S.  &  Co.  on 
commission,  and  that  C,  as  representing  the  plaintiffs,  was  to  go 
on  with  the  work  without  a  guarantee.  The  defendant  consented 
to  become  surety  by  drawing  a  bill  on  D.  &  Co.  and  indorsing 
it  to  the  plaintiffs,  upon  the  understanding  that  he  was  to  have 
funds  to  meet  it  out  of  the  debt  accruing  from  S.  &  Co.  to  D.  & 
Co.  This  arrangement  was  known  to  C.  Before  the  defendant 
drew  this  bill,  C.  had  lent  money  to  D.  &  Co.  on  his  own  account, 
and  held  their  acceptance  to  his  draft.  When  the  latter  bill  be- 
came due,  C.  obtained  an  order  on  S.  &  Co.  from  the  other  two 
partners  of  D.  &  Co.,  without  the  knowledge  of  the  defendant  or 
his  son,  and  under  this  order  C.  obtained  the  amount  due  from  S. 
&  Co.  to  D.  &  Co.,  and  appropriated  it  to  the  payment  of  this 
bill.  The  court  held  that  these  facts  afforded  no  defence  to  the 
action,  inasmuch  as  the  plaintiffs  were  not  responsible  for  what 
the  manager  did  in  getting  his  private  debt  paid.  '^  C,  as 
managing  director,"  said  Mr.  Justice  *Blackburn,  who  de-  [479*] 
livered  the  judgment  of  the  court,  ^^had  a  most  extensive 
authority  to  act  for  the  company,  and  we  do  not  at  all  question 
that  the  company  must  be  bound  by  every  act  of  his  when  acting 

(^)  21  L.  J.,  Ch.  6e2, 663.      "  See  post,  p.  479,  and  note,     (c)  L.  R.,  8  Q.  B.  141. 
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for  them  within  the  scope  of  that  extensive  anthoritj.  But  what 
he  did  here  was  in  his  private  capacity,  receiving  payment  of  his 
own  individual  debt,  and,  extensive  as  his  authority  was,  that  act 
did  not  come  within  it  We  see  no  principle  on  whicii  the  com- 
pany should  be  liable  for  what  he  did,  any  more  than  an  ordinary 
employer  should  be  answerable  for  the  act  of  his  agent  not  acting 
within  the  scope  of  his  authority." 

Sect.  3.  —  Lidbilitt/  of  priivcvpal  for  agenda  acta  and  negligence. 

A  principal,  master  or  employer  is  liable  to  third  parties  for 
results  due  to  the  agent's  acts  and  negligence  when  he  is  acting 
within  the  scope  of  his  authority;  ^  but  if  the  agent  or  servant  is 
not  acting  within  the  [real  or  apparent]  scope  of  his  employment 
the  employer  is  not  liable  for  his  negligence.*  Thus  if  a  parcel  is 
given  to  a  waggoner  for  him  to  carry  for  his  own  gain,  and  not 
for  the  profit  of  his  master,  the  master  is  not  liable  in  case  the 
parcel  is  lost  {d).  So  where  a  van  was  standing  at  the  door  of  A., 
from  which  A.'s  goQiis  were  being  unloaded,  and  A.'s  gig  was 
standing  behind  the  van,  B.'s  coachman,  who  was  driving  B.'s  car- 
riage, came  up,  and  there  not  being  room  for  the  carriage  to  pass, 
the  coachman  got  off  the  box,  and  laid  hold  of  the  van  horses' 
head;  this  caused  the  van  to  move,  and  thereby  a  packing-case  fell 

'  Cooley  on  Torts,  534;  Weed  v.  Pan-  T.  122;  Jackson  v.  Second  Ave.  B.  B. 

ama  R.  R.  C5o..  17  N.  Y.  362;  Black-  Co.,  id.  274;  Wibon  v.  Peverly.  2  N. 

stock  v.  N.  Y.  &  Erie  R.  R.  Co.,  20  id.  H.  548;  Mcaena«rhan  v.  Broc^  5  Ridi. 

48;  Southwick  v.  Estes,  7  Cush.  385;  Law,  17;  Kerns  v.  Piper,  4  Watta,  222; 

Philadelphia,  etc.  R.  R.  Co.  v.  Derby,  Harris  v.  Nicholas,  5  Munf .  483;  Biown 

14  How.  468;  Penn.  D.  &  Md.  Nav.  v.  Purviance,  2Har.  &Q.316;  Oiicago 

Co.  ▼.  Hungeifoid,  6  Gill  &  John.  291;  &  N.  W.  B>  Co.  ▼.  Bayfield,  87  Mich. 

Barber  v.  Britton,  26  Vt.  112;  City  of  205;  Cooley  on  Torts,  535. 

Petersburg  v.  Applegarth,  28   Gratt.  Thns,  where  a  principal,  who  is  a 

321;  Montagae  y.  Boston  &  A.  R.  R.  judgment  creditor,  employs  an  agent 

Co.,  124  Vi  aes.  242;  Brown  v.  Paryiance,  to  find  property  of  the  judgment  debtor, 

2  Har.  &  G.  316;  Chicago  &  N.  W.  R'y  which  is  a  legal  thing,  he  is  not  liaUe 

Co.  V.  Bayfield,  37  Mich.  205.  in  damages  for  the  illegal  act  of  such 

*  Negligence  or  improper  acts  by  an  agent  in  malicionsly  causing  the  arrest 

agent  touching  matters  out  of  the  scope  of  the  judgment  debtor,  provided  he 

of  his  agen(7,  are  not  to  be  imputed  to  was  not  accessory  or  priyy  to  snch  arrrat 

the  principal.    Marsh  y.  South  Carolma  by  the  agent.    Richoux  y.  Mayer,  29 

R.  R.Co.,  56  Ga.  274;  Richmond  Turn-  I^.  Ann.  828. 

pike   Co.  y.  Vanderbilt,  1  Hill,  480;  (d)  Butler  y.  Baong,  2  C.  ft  P.  6ia 
Isaacs  y.  Third  Aye.  R.  R.  Co.,  47  N. 
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out  of  the  van  upon  the  shafts  of  the  gig,  and  broke  them:  it  was 
held  that  B.  was  not  liable  for  this  '*  {e).  So  if  the  damage  is  done  by 
the  servant  while  he  is  "  out  on  a  frolic  of  his  own  "  {f).  In  Joel 
V.  Morrison^  Parke,  B.,  directed  the  jury  that,  "  if  the  servants, 
being  on  their  master's  business,  took  a  detour  to  call  on  a  friend, 
the  master  will  be  responsible.  The  master  is  only  liable  where 
the  servant  is  acting  in  the  course  of  his  employment.*  If  he  was 
going  out  of  his  way,  against  his  master's  implied  commands,  when 
driving  on  his  master's  business,  he  will  make  his  master 
liable;  but,  if  he  was  going  on  a  *frolic  of  his  own,  with-  [480*] 
out  being  at  all  on  his  master's  business,  the  master  will 
not  be  liable."  In  Sleath  v.  Wilson  (^),  Erskine,  J.,  based  the 
master's  liability  upon  the  ground  that  he  had  intrusted  the  ser- 
vant with  the  control  of  the  horse  and  cart,  and  so  put  it  in  the 
latter's  power  to  mismanage  them.  In  a  subsequent  case,  the 
Court  of  Queen's  Bench  refused  to  adopt  this  ruling;  and  the  true 
rule  was  stated  to  be  that  the  master  is  only  responsible  so  long  as 
the  servant  can  be  9aid  to  be  doing  the  act,  in  the  doing  of  which 
he  is  guilty  of  negligence,  in  the  course  of  his  employment  as  ser- 
vant (A). 

So  it  has  been  held  that  if  a  servant,  driving  a  carriage  in  order 
to  effect  some  purpose  of  his  own,  wantonly  strike  the  horses  of 
another  person  and  produce  an  accident,  the  master  will  not  be 
liable.  But  if,  in  order  to  perform  his  master's  orders,  he  strikes, 
but  injudiciously,  and  in  order  to  extricate  himself  from  a  di£S- 
culty,  that  will  be  negligent  and  careless  conduct,  for  which  the 
master  will  be  liable,  being  an  act  done  in  pursuance  of  the  ser- 
vant's employment  (i). 

Again,  a  master  is  not  answerable  for  the  wilful  and  malicious 
act  of  his  servant  (Jc)?    For  instance,  if  a  driver  in  a  moment  of 

(«)  Lamb  v.  Palk,  9  C.  &  P.  629.  '  The  role  is  generally  stated,  as  in 

(/)  Per  Parke,  B.,  Joel  ▼.  Morrison,  the  text,  to  be,  that  the  principal  is  not 

6  C.  &  P.  501.  responsible  for  the  wilful  or  maUcioas 

'  See  Cooley  on  Torts,  535  et  seq.,  miscondact  of  his  agent.     Richmond 

589,  note,  and  cases  dted.  Tmnpike  Co.  v.  Vanderbiit,  1  Hill,  480 

{g)  19  C.  &  P.  607.  Wii^t  v.   Wilcox,    19  Wend.   343 

(A)  Per  Cockbum,  C.  J.,  Storey  v.  Ash-  Isaacs  v.  Third  Ave.  R.  R.  CJo.,  47  N 

ton,  L.  R.,  4  Q.  B.  479.  Y.  122;  Repsher  v.  Watteon,  17  Penn 

(f )  Per  Curiam,  Croft  v.  AHson,  4  B.  St.  369;  Harris  v.  Nicholas,  5  Munf 

k  Aid.  590.  483;  Brown  v.  Purviance,  2  Har.  &  Qt 

(A;)Macmaaasv.Crickett,lEa8t,106.  816;  Wallace  v.  Finberg,46  Tex.  87 
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passion  vindictively  strike  a  horse  with  his  whip,  that  would  not 
be  an  act  done  in  the  coarse  of  his  employment  (Z).    - 

The  cases  which  have  arisen  upon  this  subject,  it  has  been  said, 
have  from  the  earliest  time  been  productive  of  much  astute  and 
interesting  discussion  in  courts  of  law,  and  eminent  judges  have 
differed  widely  in  their  decisions.  It  has  always  been  a  matter  of 
extreme  di£Sculty  to  apply  the  law  to  the  ever*varying  facts  and 
circumstances  which  pi-esent  themselves.  There  is,  however,  no 
doubt  as  to  the  true  principle  which  ought  to  guide  us.  It  was 
laid  down  in  Lord  Holt's  time,  and  repeatedly  since,  that  whenever 

See,  however,  Craker  v.  G.  &  N.  W.  parposelydefmndanoilierinselliiifirhii 

R'y  Co.,  86  Wis.  657,  infra.  master's  goods,  that  he  may  gratify  his 

Thus,  it  is  held  that  the  owner  of  a  private  malice  against  the  poidiaser; 

steamboat  is  not  responsible  lor  the  bat  if  the  master  had  empowered  him 

wilfull  miscondnctof  the  master  in  ran-  to  make  the  sale,  he  mast  take  the  re- 

ning  her  against  and  iiguring  another  sponsibility  of  any  wrong  committed  in 

boat    Richmond  Turnpike  Co.  v.  Van-  making  it.     The  test  of  the  master *8 

derbilt,  sapra.     See,  also,  Wright  v.  responsibility  is  not  the  motive  of  the 

Wilcox,  supra.  servant,  bat  whether  that  which  he  did 

Judge  Cooley,  in  his  work  on  Torts  was  something,  his  employment  oontem* 

(pp.  535,  536),  lays  down  the  rule  more  plated,  and  something   which,  if  ha 

accurately,  thus:    "The  liability  of  the  should  do  it  lawfully,  he  migiit  do  in 

master  for  intentional  acts  which  con-  the  employer's  name."    See  the  cases 

stitute  legal  wrongs,   can  only   arise  collected  and  considered  in  Cooley  on 

when  that  which  is  done  is  within  the  Torts,  535-^538,  notes, 

real  or  apparent  scope  of  the  master's  In  Craker  v.  C.  &  N.  W.  R>  Co.,  36 

business.    It  does  not  arise  where  the  Wis.  657,  the  rule  is  laid  down  that  a 

servant  has  stepped  aside  from  his  em-  master  is  liable  for  a  wrong  done  by  his 

ployment  to  commit  a  tort  which  the  servant,  whether  throagh  negligence  or 

master  has  neither  directed  in  fsucky  nor  the  malice  of  the  latter,  in  the  coarse 

could  be  supposed,  from  the  nature  of  of  an  employment  in  which  the  servant 

his  employment,  to  have  authorized  or  is  engaged  to  perform  a  daty  which  the 

expected  the  servant  to  do.     *     *     *  master  owes  to  the  person  iivjnred;  that 

In  determining  whether  or  not  the  mas-  a  railway  company  is  bound  to  protect 

ter  shall  be  held  responsible,  the  motive  female  passengers  on  its  trains  from  all 

of  the  servant  in  committing  the  act  is  indecent  approach  or  assault;  and  that 

important,  for  if  he  supposes  he  is  act-  where  a  conductor  on  the  company  *8 

ing  in  furtherance  of  the  master's  in-  train  makes  such  an  assault  on  a  female 

terest  under  a  discretionary  authority,  passenger,  the  company  is  liable  for 

which  the  master  has  conferred  upon  compensating  damages;  $1,000  dam- 

him,  the  case  will  generally  have  an  ages  were  awarded  in  this  case  for  the 

aspect   quite   different  from   what  it  conductor's  kissing  a  female  i>aasenger 

would  present  if  it  were  manifest  that  against  her  will, 

malice  were  being  indulged,  irrespect-  ({)  Per  Williams,  J.,  Limpos  v.  Lon- 

ive  of  the  master's  interest.    But  the  don  General  Omnibus  Company,  1 H.  A 

motive  is  not  conclusive.    A  man  may  C.  531. 
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the  master  intrusts  a  horse  or  carriage,  or  anything  which  may 
readily  be  made  an  implement  of  mischief,  to  his  servant,  to  be 
used  by  him  in  furtherance  of  his  master's  business  or  for  the  ex- 
ecution of  his  orders,  the  master  will  be  responsible  for  the  negli- 
gent management  of  the  thing  intrusted  to  the  servant  so 
long  as  the  latter  is  using  it  or  dealing  with  it  *in  the  [481*] 
ordinary  course  of  his  employment  (m).  Hence  the  court 
held  that  a  carman  was  not  acting  within  the  scope  of  his  author- 
ity when,  without  his  master's  permission,  and  for  a  purpose  of 
his  own  wholly  unconnected  with  his  master's  business,  he  took 
out  his  master's  horse  and  cart  and  injured  a  cab  {n). 

It  is  difficult  to  lay  down  an  exact  absolute  line  of  demarcation 
between  acts  done  within  the  scope  of  an  authority  and  those  be- 
yond  it  In  one  sense  all  wrongful  or  negligent  acts  are  beyond 
the  scope  of  the  authority,  but  there  are  certain  lines  of  deviation, 
and  there  are  some  things  which  may  be  so  naturally  expected  to 
occur  from  the  wrongful  or  negligent  conduct  of  persons  engaged 
in  carrying  out  an  authority  given,  that  they  may  be  fairly  said 
to  be  within  the  scope  of  the  employment  {o). 

The  general  rule  applicable  to  the  liability  of  a  principal  or 
master  to  third  parties  for  the  acts  of  his  servant  or  agent  waa 
referred  to  in  the  reports  as  early  as  the  year  1697. 
I  In  Turherville  v.  Stampe  (^),  decided  in  that  year,  the  plaintiff 
and  defendant  were  owners  of  adjacent  closes  of  heath.  The 
action  was  for  damage  done  by  a  fire  negligently  lighted  on  the 
defendant's  field.  The  verdict  having  been  found  for  the  plaintiff, 
the  defendant  moved  in  arrest  of  judgment  that  the  action  ought 
not  to  be  grounded  upon  the  common  custom  of  the  realm.  It 
was  contended  that  the  defendant's  servant  kindled  the  fire  by 
way  of  husbandry,  and  a  wind  and  tempest  arose  and  drove  it 
into  his  neighbor's  field,  so  that  it  was  not  neglect  in  the  defend- 
ant, but  the  act  of  God.  This  had  not  been  proved  at  the  trial, 
hut  the  court  granted  that  it  furnished  a  good  defence.  Lord 
Holt  stated  the  law  to  be  that  a  man  ought  to  keep  the  fire  in  his 
field,  and  therefore  the  action  lay.     If  a  stranger  sets  fire  to  A. 'a 

(m)  Rayner  v.  Mitchell,  2  C.  P.  Div.  Swindon  Local  Board,  L.  R.,  9  C.  P.  578. 

360,  per  Lord  Coleridge.  (p)  1  Ld.  Raym.  264  [S.  C,  1  Salk. 

(la)  Ibid.  13]. 
(o)  Per  Grcve,  J.,  in  Bolinbroke  v. 


624  MOHTS,  ETC.,  ARISIHG  OUT  OF  THE  C025TRACT.      [bOOS  m. 

house,  and  it  bums  B.'b  house,  no  action  will  lie  against  A^  bat 
if  A.'8  servant  throws  dirt  into  the  highway,  A.  is  indictable.  So, 
if  the  defendant's  servant  in  the  present  case  kindled  the  fire,  **  in 
tlie  way  of  husbandry  and  proper  for  his  employment,"  thongh 
he  had  no  express  command,  yet  his  master  wonld  be  liable  to  an 
action  for  damage  done  to  another  by  the  fire  (qy 
In  M^Kemie  v.  McLeod  (r),  decided  in  the  year  1834,  the  de- 
fendant's  servant  burnt  down  a  house  demised  to  the  defend- 
[482*]  *ant,  by  lighting  furze  and  straw,  with  a  view  to  cleanse 
the  chimney  which  smoked.  Chief  Justice  Tindal  directed 
the  jury,  that  if  they  thought  the  act,  in  consequence  of  which  the 
accident  had  happened,  was  done  within  the  general  scope  of  her 
duty,  they  should  find  a  verdict  for  the  plaintiff;  otherwise,  for 
the  defendant  A  motion  to  set  aside  the  verdict  on  the  ground 
of  misdirection  was  dismissed.  "  The  words,  *  the  servant's  duty,'  ^ 
said  Baron  Alderson,  "  may  convey  several  meanings.  They  may 
mean  cases  where  the  duty  is  defined  by  precise  orders,  or  where 
something  is  directed  to  be  done,  and  tiie  manner  of  doing  it  is 

(r)  10  Bing.  885.  ant  or  his  servantB,  and  the  bonleii  is 

iq)  See  Patten  v.  Bea,  2  C.  B.,  N.  S.  upon  the  plaintiff  to  make  this  show- 

606.  mg.     Cooley  on  TortB,  590;  CSaA  v. 

^In  Hewey  v.  Nourse,  54  Me.  256,  Foot,  8  Johns.  421;  Hanlon  v.  Ingram* 

the  role  is  laid  down  that  the  party  8  Iowa,  81;  Gogg  y.  Yetter,  41  Ind. 

kindb'ng  a  fire  most  do  so  at  a  proper  228;  Cleland  y.  Thornton,  43  CaL  437* 

time  and  in  a  snitable  manner,  and  most  Staart  y.  Hawley,  22  Baib.  619;  Teall 

use  reasonable  care  and  diligence  to  pre-  y.    Barton,    40  id.    137;    Cairns  y. 

yent  its  spreading  and  doing  injury  to  Barger,  44  id.  424;  MiUer  y.  Martin^ 

the  property  of  others.    The  time  may  16  Mo.  508;  Ayeritt  y.  Matrell,  4  Jones 

be  snitable  and  the  manner  prudent,  (N.  C),  322;  Fahn  y.  Beichart^  8  Wis. 

and  yet  if  he  be  guilty  of  negligence  in  255. 

taking  care  of  it,  and  it  spreads  and  in-  If  the  fire  was  kindled  by  a  servant 
juies  the  property  of  another  in  oonse-  while  engaged  about  his  master*s  bosi- 
qnenoe  of  such  negligence,  he  is  liaUe  ness,  and  acting  within  the  general 
in  damages  for  the  injury  done.  The  scope  of  the  employment,  it  is  no  excuse 
giBt  of  the  action  is  negligence,  and  if  for  the  master  that  the  servant  depart- 
that  exists  in  either  of  these  particulars,  ed  from  his  instructions  in  doing  so. 
and  an  injury  is  done  in  consequence  Cooley  on  Torts,  590;  Johnson  y.  Bar- 
thereof,  the  liability  attaches,  and  it  is  her,  10  BL  425;  Armstrong  y.  Coc^, 
immaterial  whether  the  proof  establishes  id.  509. 

gross  negligence  or  only  a  want  of  ordi-  See  the  general  subject  of  liability  for 

naiy  care  on  the  part  of  the  defendant  damage  done  by  fires  negiigentiy  kin- 

But  there  must  be  some  evidence  which  died,  discussed  in  Cooley  on  Torts,  76, 

will  warrant  imputing  the  iigury  to  the  589  et  seq.    Bigelow*8  Lead.  Castt  on 

negligence  or  misconduct  of  the  defend-  T<nts,  499,  502,  503. 
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left  wholly  in  the  discretion  of  the  servant,  or  when  the  manner 
of  doing  it  is  only  partly  left  in  his  discretion.  In  the  first  case, 
the  act  of  the  servant  is  the  act  of  the  master;  in  the  second,  the 
judgment  exercised  may  be  considered  the  judgment  of  the  master, 
and  the  master  must  be  responsible.  Bat  where  he  has  neither 
ordered  the  thing  to  be  done,  nor  allowed  the  servant  any  discre- 
tion as  to  the  mode  of  doing  it,  I  cannot  see  how,  in  common  jus- 
tice or  common  sense,  the  master  can  be  held  responsible." 
Where  an  agent  does  an  act  which  his  principal  had  no  power 
himself  to  do,  there  is  a  presumption  that  such  act  was  not  within 
the  scope  of  the  agent's  employment  An  authority  to  do  such 
an  act  will  not  be  implied  (r). 

In  MiicheU  v.  Crassweller  («),  decided  in-  the  year  1853,  the 
defendants'  carman  having  finished  the  business  of  the  day,  re- 
turned to  their  shop,  with  their  horse  and  cart,  and  obtained  the 
key  of  the  stable,  which  was  close  at  hand;  but  instead  of  going 
there  at  once  and  putting  up  the  horse,  as  it  was  his  duty  to  do, 
he,  without  his  masters'  knowledge  or  consent,  drove  a  fellow- 
workman  to  Euston  square,  and,  on  his  way  back,  ran  over  and 
injured  the  plaintiff  and  his  wifa  The  court  held  unanimously 
that  the  defendants  were  not  liable.  ^^  If  the  master  is  liable 
where  the  servant  has  deviated,"  said  Jervis,  C.  J.,  "it  must  be 
where  the  servant  has  originally  started  on  his  master's  business. 
In  other  words,  he  must  be  in  the  employ  of  his  master  at  the 
time  of  committing  the  grievance."  ^  This  dictum^  as  ^ill  be 
seen,  must  be  taken  with  some  qualification.  It  was  remarked  by 
Cresswell,  J.,  "  if  a  servant  in  executing  the  order,  expressed  or 

(r)  See  Poalton  v.  London  and  Sooih  note;  Aycrigg  v.  N.  Y.  &  E.  R.  R.  Co., 

Western  Railway  Company,  L.  R.,  2  Q.  90  N.  J.  Law,  460  (where  the  servant 

B.  534,  infra.  was  captain  of  a  ferry  boat);  Bard  y. 

(«)  13  C.  B.  723;  22  L.  J.,  C.  P.  100  Yohm,  26  Penn.  St.  482;  Cousins  v. 

'The  negligence  complained  of  most  Han.  &  Si  Jo.  R.  R.  Co.,  66  Mo.  572, 

occor  in  the  course  of  the  employment,  where  it  was  held  that  a  railroad  com- 

Cooley  on  Torts,  535-^39,  and   cases  pany  is  not  liable  under  the  5th  section 

cited*  of  Uie  damage  act  of  Missouri  (Wag. 

If  the  servant  depart  from  his  em-  Stat  p.  520),  for  stock  killed  by  one  of 

pl(^yment  for  his  own   purposes,   the  its  locomotives,  which  was  at  the  time 

master  will  not  be  liable  for  his  negli-  being  used  by  a  servant  of  the  company 

genoe,  even  though  at  the  time  he  may  without  authority,  for  his  own  purposes, 

be  using  his  master's  implements  or  ye-  and  outside  of  tiie  line  of  his  employ- 

hides  which  have  been  intrusted  to  him  ment. 
in  the  business.   Cooley  on  Toitiy  539, 
40 
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implied,  of  his  master,  does  it  m  a  negligent,  improper 
[483*]  and  roundabout  manner,  the  master  may  be  *Uable.  But 
here  the  man  was  doing  something  which  he  knew  to  be 
contrary  to  his  duty,  and  a  violation  of  the  trust  reposed  in  him." 
This  decision  was  afterward''  acted  upon  by  the  Queen's  Bench  {f). 
The  defendant,  a  wine  merchant,  sent  his  carman  and  clerk  with 
a  horse  and  cart  to  deliver  some  wine,  and  bring  back  some  empty 
bottles.  On  their  return,  when  about  a  quarter  of  a  mile  from 
the  defendant's  offices,  the  carman,  instead  of  performing  his 
duty  and  driving  to  the  defendant's  offices,  was  induced  by  the 
clerk  (it  being  after  business  hours)  to  drive  in  quite  another  di- 
rection on  business  of  the  clerk's,  and  while  they  were  thus  driv- 
ing  the  plaintiff  was  run  over,  owing  to  the  negligence  of  the  car- 
man. Upon  argument,  Jod  v.  Morrison  {u\  Sleath  v.  Wilson  {x\ 
and  Whatman  v.  Pearson  (y),  were  quoted  in  support  of  the  prop- 
osition that  until  the  master's  business  is  finished  the  servant  is 
acting  in  the  master's  employment,  however  much  he  may  diso- 
bey the  order  of  his  master.  The  whole  court,  however,  held  that 
the  servant  was  not  simply  returning  by  a  roundabout  way,  but 
that  he  had  started  on  an  entirely  new  and  unauthorized  journey. 
Hence  it  was  held  that  the  defendant  was  not  responsibla 

In  Whatman  v.  Pearson  {z\  decided  in  the  year  previous  to 
Storey  v.  Ashton  {a),  the  defendant  was  employed  as  a  contractor 
under  a  district  board  in  carting  way  the  soil  excavated  from  a 
highway.  For  this  purpose  he  employed  a  number  of  men  with 
horses  and  carts.  The  men  were  allowed  one  hour  for  dinner,  but 
they  were  not  to  go  home  to  dine  or  to  leave  their  horses  and  carts. 
Contrary  to  this  regulation,  one  of  the  men  went  to  dine  at  his 
home,  a  distance  of  about  a  quarter  of  a  mile,  and  whilst  so  en- 
gaged left  his  horse  and  cart  unattended  before  his  door.  The 
horse  ran  away  and  damaged  the  plaintiff's  railings.  Mr.  Justice 
Byles  left  it  to  tlie  jury  to  say  whether  at  the  time  the  accident 
happened  the  driver  was  acting  within  the  scope  of  his  authority. 
The  jury  found  in  the  affirmative.  Upon  argument  of  a  rule  to 
enter  a  nonsuit,  the  learned  judge  expressed  a  doubt  whether  he 

(t)  Storey  v.  Ashton,  L.  R.,  4  Q.  B.       (y)  L.  R.,  3  G.  P.  422. 

476.  {z)  Supra, 

(u)  Sapra.  (a)  Supra. 

(x)  Supra. 
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was  correct  in  leaving  the  question  to  the  jury.    The  court,  how- 
ever, held  that  the  question  was  properly  left  (i). 

*In  PouUon  v.  London  and  South  Western  Rail,  Co.  {c\  [484*] 
a  station-master  had  detained  the  plaintiff  in  custody 
for  refusing  to  pay  the  return  carriage  of  a  horse.  The  court  held, 
that  inasmuch  as  a  railway  company  has  no  power  to  arrest  for 
non-payment  of  the  carriage  of  goods,  the  defendants  were  not 
liable  in  an  action  for  false  imprisonment  A  railway  company 
has,  however,  power  to  arrest  a  person  who  travels  on  their  line 
without  having  paid  his  fare.  Hence  a  railway  company  has  been 
held  liable  for  the  act  of  their  station-master  and  policemen  in 
wrongfully  arresting  a  man  under  a  mistake,  and  for  the  benefit 
of  the  company  {^y  So,  if  the  conductor  of  an  omnibus  is  author- 
ed) See  limpns  v.  London  General  for  snch  wrongs  by  its  agents,  as  are 
Omnibus  Company,  32  L.  J.,  Ex.  34;  1  beyond  tiie  scope  of  its  corporate  au- 
H.  &  C.  526.  thority.    If  its  agpsnts  undertake  to  do 

(<;)  L.  R.,  2  Q.  B.  534.  what  the  corporation  is  not  empowered 

(d)  Goff  y.  Great  Northern  Railway  to  do,  their  action  will  not  impose  any 
Company,  30  L.  T.  Rep.,  Q.  B.  148.  liability  upon  the  corporation.  See 
» The  question  whether  a  corporation  Cooley  on  Torts,  119;  Dill.  Mun.  Corp. 
is  liable  for  the  tortious  acts  of  its  agents  g  761 ;  Weckler  y .  First  Nat.  Bank,  42 
or  servants,  is  to  be  determined  by  the  Md.  581;  Poulton  r.  Railway  Co.,  L.  R. 
same  principles  as  determine  the  ques-  2  Q.  B.  534;  Edwards  v.  Railway  Co., 
tion  of  the  liability  of  a  master  for  the  L.  R.,  5  C.  P.  445;  Walker  v.  Railway 
torbB  of  his  servants.  Brokaw  y.  N.  J.  Co.,  5  C.  P.  640;  Allen  v.  Railway  Co., 
R.  R.  Co.,  82  N.  J.  Law,  328;  City  of  L.  R.,  6  Q.  B.  65;  Coleman  v.  Riches, 
Petersburg  v.Applegarth,  28  Gratt  321;  16  C.  B.  104;  Udell  v.  Atherton,  7  H. 
Cooley  on  Torts,  119.  &  N.  181;  Isaacs  v.  Third  Ave.  R.  R. 

The  same  prindples  apply  whether  Co.,  47  N.  Y.  122;  III.  Cent  R.  R.  Co. 
the  corporation  be  private  or  municipal,  y.  Downey,  18  IlL  259;  Little  Miami 
Petersburg  y.Applegarth,  supra;  Cooley  R.  R.  Co.  v.  Wetmore,  19  Ohio  St.  110; 
on  Torts,  122.  See  post,  p.  491.  See,  Chicago  v.  Turner,  80  HI.  419;  Hart  v. 
however,  Sherman  y.  Grenada,  51  Miss.  Bridgeport,  13  Blatch.  289.  See,  how- 
186.  evfiff  Hutchinson  v.  W.  &  A.  R.  R.  Co., 

But  an  authority  given  by  the  board  6  Heisk.  634. 
of  directors  will  not  in  all  cases  be  the  An  action  of  trespass  for  an  assault 
authority  of  the  corporation.  To  fix  the  and  battery  will  lie  against  a  corpora- 
liability  of  a  corporation  for  the  tortious  tion.  Cooley  on  Torts,  119,  120;  Bro- 
acts  of  one  its  employees  done  in  obedi-  kaw  v.  N.  J.  R.  R.  Co.,  32  N.  J.  Iaw, 
ence  to  the  commands  of  its  ofl&cers,  the  328;  Monument  Bank  v.  Globe  Works, 
act  must  be  connected  with  the  tians-  101  Mass.  57;  Ramsden  y.  Boston,  etc 
action  of  the  business  for  which  the  com-  R.  R.  Co.,  104  id.  117;  Atbmtic,  etc.  R. 
pany  was  incorporated.  Biokaw  v.  N.  R.  Co.  v.  Dunn,  19  Ohio  St.  162;  Pas- 
J.  R.  R.  Co.,  82  N.  J.  Law,  828.  senger  R.  R.  Co.  v.  Young,  21  id.  518; 

A  corporation  is  not,  however,  liable    Baltimore,  etc.  R.  R.  Co.  v.  Blocher,  27 
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ized  to  remove  a  disorderly  passenger,  his  employer  will  be  liable 
if  the  conductor  in  removing  a  passenger  whom  he  thonght  to  be 
disorderly,  used  more  violence  than  was  necessary  {e).  Mr.  Jns- 
tioe  Mellor  drew  an  analogy  in  PouUon  v.  London  and  South 
Western  Bail.  Co.  between  the  distinction  there  acted  npon  and 
that  which  exists  in  case  of  actions  against  magistrates.  If  the 
station-master  makes  a  mistake  in  performing  an  authorized  act, 
the  company  will  be  liable;  bat  if  he  acts  in  a  manner  in  which 
the  company  would  not  be  authorized  to  act,  and  under  a  mistake 
as  to  what  the  law  is,  then  the  rule  is  different.  So  if  a  magis- 
trate acts  within  the  scope  of  his  authority,  however  erroneously 
he  judges  of  the  facts,  he  is  protected;  but  the  moment  he  assumes 
the  jurisdiction  over  a  matter  which  does  not  belong  to  him,  an 
action  lies.  This  analogy,  howev^,  will  not  bear  a  close  exami- 
nation, for  the  simple  reason  that  an  agent  cannot  always  lay 
claim  to  exemption  from  liability  on  the  ground  that  he  was  act- 
ing within  the  scope  of  his  authority. 

Moore  v.  Ths  Metropolitan  Rail.  Co.  {f\  decided  in  the  year 
1872,  is  distinguishable  from  PouUon  v.  London  and  South 
Western  Rail.  Co.  (y),on  the  ground  that  the  agent  had  power  to 
arrest  for  refusal  to  pay  fares.  The  plaintiff  was  travelling  with  a 
return  ticket  from  Moorgate  Street  to  Notting  Hill,  and  got  out 
at  Edgware  Boad.  The  ticket  collector  required  payment  of  the 
fare,  on  the  ground  that  the  ticket  was  not  available  for  distances 
short  of  that  for  which  it  was  issued.    Plaintiff  refused  to  pay 

Md.  277;  Goddard  v.  G.  T.  R.  B.  Co.,  Mo.  213;  Owsley  v.  Montgomeiy,  etc- 

57  Me.  202;  Hanson  y.  European,  etc  R.  R.  Co.,  37  Ala.  560. 

R.  R.  Co.,  62  id.  84;  Biggins  t.  W.  T.  So,  a  cospotation  may  be  held  liable 

&  R.  Co.,  44  N.  T.  23;  St.  Louis,  etc  R.  for  a  libel  embodied  in  an  official  report 

R.  Co.  ▼.  Dalby,  19  lU.  353;  Indianapo-  of  the  corporation  made  thronfi^  its 

lis,  etc  R.  R.  Co.  ▼.  Anthony,  43  Ind.  board  of  directors.    Cooley  on  Torto, 

183.  121 ;  Whitfield  v.  S.  E.  Railway  Co.,  EL 

An  action  for  a  malicious  proeecution  Bl.  &  El.  115,  121;  Philadelphia,  etc 

may  be  maintained  against  a  corpora-  R.  R.  Co.  r.  Quigl^,  21  How.  202;  May- 

tion  aggregate  Yance  v.  Erie  Railway  row  y.  Fireman's  Ins.  Co.,  34  CdL  48; 

Co.,  32  N.  J.  Law,  334;  (Joodspeed  V.  E.  S.  C,  47  id.  207;  Aldrich  v.  Press  Print- 

HaddamBank,  32  Conn. 530;  Copley  y.  ing  Co.,  9  Minn.  133. 

Sewing  Machine  Co.,  2  Woods,  494;  («)  Seymour  y.  Greenwood,  30  .L.  J., 

Fenton  y.  Sewing  Machine  Co.,  9  Phila.  Ex.  328. 

189;  Walker  y.  S.  E.  R.  R.  Co.,  L.  R.,  5  (/)  L.  R.,  8  Q.  B.  86. 

C.  P.  640;  Cod^  on  Torts,  121.  (g)  Supra. 

Contra:  Childs  y.  Bank  of  Missouri,  17 
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withonta  receipt  being  given.    The  inspector  employed  by 
the  defendants  then  gave  him  into  custody.    The  *defend.  [486*] 
ants  were  held  to  be  liable  for  the  officiaVs  conduct  in 
omitting  to  exercise  a  sound  discretion.    This  case  falls  within  the 
principles  laid  down  in  Ooff  v.  Cheat  Northern  Rail.  Co.  (A). 

The  Court  of  Common  Fleas,  in  the  case  of  Bayley  v.  The 
Manchester^  etc.  Rail.  Co.  (t),  which  was  decided  in  the  year  1872, 
formulated  a  principle  which  is  consistent  with  that  acted  upon 
by  the  Court  of  Queen's  Bench  in  Ooff  v.  Great  Northern  Rail. 
Co.j  and  cases  of  that  class.  A  person,  it  was  said,  who  puts  an« 
other  in  his  place  to  do  a  class  of  acts  in  his  absence,  merely  leaves 
him  to  determine,  according  to  the  circumstances  which  arise, 
when  an  act  of  that  class  is  to  be  done,  and  trusts  him  for  the  man- 
ner in  which  it  is  done;  he  is,  therefore,  answerable  for  the  wrong 
of  the  person  so  intrusted;  either  in  the  manner  of  doing  such  an 
act,  or  in  doing  such  an  act  under  circumstances  in  which  it  ought 
not  to  have  been  done,  provided  that  what  is  done  is  not  done  from 
any  caprice  of  the  servant,  but  in  the  course  of  the  employment 
In  that  case  the  action  was  for  injuries  received  by  the  plaintiff 
through  the  act  of  the  defendant's  porter,  who  violently  pulled  him 
out  of  a  railway  carriage,  being  nnder  an  impression  that  the 
plaintiff  was  in  the  wrong  carriage.  The  porters  were  authorized 
to  act  under  the  orders  of  the  clerks  and  others  in  charge.  They 
were  to  exert  themselves  for  the  good  order  of  the  trains  and 
stations,  and  to  do  all  in  their  power  to  promote  the  comfort 
of  the  passengers  and  interests  of  the  company.  "No  passenger 
was  to  be  allowed  to  enter  any  carriage  without  having  paid  his 
&re.  Express  power  of  removal  was  given  only  in  two  cases — 
when  a  passenger  insisted  on  smoking  or  was  intoxicated.  '^  If  the 
rules,"  said  Willes,  J.,  delivering  the  judgment  of  the  court,  ^^  do 
not  impliedly  give  such  a  power,  which  it  seems  they  do,  it  is  at 
least  a  question  for  the  jury  whether  a  porter,  who  is  to  turn  his 
hand  to  anything,  exercising  upon  a  railway,  in  the  supposed  ^  in- 
terests of  the  company,'  the  power  of  removing  a  passenger  from 
the  train,  did  so  nnder  a  general  authority  to  remove  trespassers." 
A  rule  to  enter  a  nonsuit  was  discharged  (£). 

The  general  superintendent  of  a  station  yard  has  no  authority 

(A)  Supia.         (0  L.  B.,  71  C.  P.  415.        (h)  Affirmed*  L.  B.,  8  C.  P.  14& 
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to  give  a  suspected  thief  in  charge.    In  Edwards  y.  London  and 
North-Western  Rail.  C(?.  (Z),  decided  in  1870  by  the  Court  of 

Common  Pleas,  the  defendants'  foreman  porter,  who  had  the 
[486*]  *general  superintendence  of  the  station-yard  in  the  absence 

of  the  station-master,  was  held  to  have  no  implied  author- 
ity to  give  in  charge  a  person  whom  he  suspected  to  be  stealincr 
the  company's  property,  though  caught  by  the  porter  in  the  act. 
Mr.  Justice  Keating  apparently  thought  that  the  liability  of  the 
employer  for  false  imprisonment  by  the  servant  had  not  been  car- 
ried further  than  when  a  company  has  made  by-laws,  and  an  act 
of  parliament  has  given  authority  to  the  company's  servants  to 
apprehend  persons  committing  offences  against  the  by-laws.  Mr. 
Justice  Smith  thought  that  as  the  cause  of  the  arrest  was  not  con- 
nected with  the  company's  business,  no  general  authority  to 
apprehend  persons  supposed  to  be  guilty  of  a  felony  could  be  pre* 
sumed.  A  railway  company  is  liable  in  an  action  for  false  im- 
prisonment, if  that  imprisonment  is  brought  about  by  the  authority 
of  the  company;  nor  is  it  necessary  that  the  authority  should  be 
under  seal  (m). 

The  broad  principle  that  it  is  the  duty  of  a  company,  carrying 
on  a  business,  to  have  upon  the  spot  some  one  with  authority  to 
deal  on  behalf  of  the  company  with  all  cases  arising  in  the  course 
of  their  traffic,  as  the  exigency  of  the  case  may  demand,  was  for 
the  first  time  definitely  laid  down  by  Jervis,  C.  J.,  in  the  year  1853, 
in  Giles  v.  The  Taff  Yale  Rail.  Co.  (t^).  In  that  case,  the  judges 
dealt  only  with  the  exigencies  of  traffic,  or  of  the  business  of  a 
carrier  of  goods,  but  the  principle  was  extended  by  the  Queen's 
Bench  in  1861,  and  was  said  to  be  ^  applicable  to  all  exigencies 
that  may  be  naturally  expected  to  arise  in  the  ordinary  course  of 
any  of  the  business  of  the  company."  "  If,"  continued  Black- 
burn, J.,  who  delivered  the  judgment  of  the  court,  "  these  are  of 
such  a  nature  that  a  decision  must  be  come  to  on  behalf  of  the 
company  promptly,  the  company  may  reasonably  be  expected  to 
authorize  some  one  on  the  spot  to  decide  for  them  in  such  cases"  (o). 
It  is  for  the  jury  to  say  whether  the  person  who  assumed  to  act 

(0  L.  R.,  5  C.  P.  445.  (n)  23  L.  J.,  Q.  B.  43. 

(m)  Eastern  Counties  Railway  Com-       [fi)  Goff  v.  The  Great  Noitfaem  Rail- 
pany  v.  Broom,  20  L.  T.  Rep.,  Ex.  196.    way  Company,  90  L.  J.,  Q.  B.  148, 
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for  the  company  was  acting  within  the  scope  of  his  authority  (jp). 
When  there  is  a  necessity  to  have  a  person  on  the  spot  to  act  on 
an  emergency,  and  to  determine  whether  certain  things  shall  or 
shall  not  be  done,  the  fact  that  there  is  a  person  on  the  spot,  who 
is  acting  as  if  he  had  express  authority,  is  Sk  prima  facie 
evidence  that  he  had  aathority ;  and  the  pre^sumption  that  [487^] 
be  had  authority  must  be  rebutted  by  the  company  (;). 

An  agent  is  acting  within  the  scope  of  his  authority  whenever 
he  does  anything  necessary  for  fulfilling  the  duty  which  he  has  to 
perform.^  It  proceeds  from  this  general  principle,  that  if  he  is 
intrusted  with  property,  he  is  invested  with  all  authority  neces- 
sary for  its  protection.  Some  difficult  questions  have  arisen  with 
reference  to  the  existence  of  authority  wherein  agents  intrusted 
with  property  had  given  into  custody  persons  whom  they  sus- 
pected of  having  felonious  designs  upon  such  property.  In  Allen 
V,  Ths  London  and  South  Western  Rail.  Co.  (r),  decided  in  the 
year  1870,  a  booking-clerk,  in  the  service  of  the  defendants,  gave 
the  plaintiff  into  custody  on  suspicion  of  having  attempted  to  rob 
the  till  under  his  charge.  This  was  done  after  the  attempt  had 
ceased.  The  duty  of  the  clerk  was  to  issue  tickets  to  passengers, 
and  to  receive  and  take  charge  of  the  money.  The  jury  found  at 
the  trial  that  he  was  acting  in  defence  of  the  company's  property. 
It  was  contended,  against  an  application  to  enter  a  nonsuit,  that 
whether  the  agent's  act  tended  to  prevent  an  attempt  at  felony,  or 
to  get  back  property  after  a  felony,  in  either  case  he  acts  for 
the  protection  of  the  authorities.  The  full  Court  of  Queen's 
Bench,  however,  consisting  of  Blackburn,  Mellor,  Lush  and  Han- 
nen,  was  of  a  contrary  opinion.  ^^  If  a  man  in  charge  of  a  till," 
observed  Blackburn,  J.,  ^^  were  to  find  that  a  person  was  attempt- 
ing to  rob  it,  and  he  could  not  prevent  him  from  stealing  the 
property  otherwise  than  by  taking  him  into  custody,  the  person 
in  charge  of  the  till  might  have  an  implied  authority  to  arrest 
the  offender;  or  if  the  clerk  had  reason  to  believe  that  the  money 
had  been  actually  stolen,  and  he  could  get  it  back  by  taking  the 
thief  into  custody,  and  he  took  him  into  custody  with  a  view  of 
recovering  the  property  taken  away."    His  lordship  would  express 

(p)Ibid.  Q.B.d9. 

{q)  Ibid.,  per  Blaekboni,  J.t  Moote       '  See  ante,  pp.  44, 108. 
y.  Metropolitaa  Railway  Co.,  L.  B.,  8       (r)  L.  R.,  6  Q.  B.  65. 
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no  decided  opinion  upon  these  cases,  as  they  were  not  raised  in 
the  present  case,  which  he  distinguished,  on  the  ground  that  there 
is  a  marked  distinction  between  an  act  done  for  the  purpose  of 
protecting  the  property  by  preventing  a  felony,  or  of  recovering 
the  property  back,  and  an  act  done  for  the  purpose  of  punishing 
the  offender  for  what  has  already  been  done,  the  latter  act  being 

not  for  the  protection  of  the  property,  but  for  the  vindica- 
[488*]  tion  of  *justice.'    The  agent  here,  as  in  the  case  put  by 

Keating,  J.  («),  did  something  which  was  not  in  the  ordi- 
nary course  of  his  employment,  but  in  pursuance  of  a  dnty  which 
rests  on  everyone,  though  he  was  mistaken  as  to  the  facts  on 
which  he  acted. 

'  The  case  of  Bums  v.  Paulson  (^),  decided  in  1873,  is  not  free 
from  di£Sculty.  In  that  case  the  action  was  brought  against  a 
stevedore  for.  injnries  cansed  by  his  foreman.  The  defendant 
contracted  to  ship  iron  rails,  which  he  was  to  receive  from  a  car- 
rier for  that  purpose  after  they  had  been  unloaded.  He  employed 
a  foreman,  whose  duty  it  was  to  superintend  the  carriage  of  the 
rails  to  the  ship  after  the  carrier  had  unloaded  them.  The  fore- 
man, being  dissatisfied  with  the  way  in  which  the  carrier  unloaded 
the  rails,  got  into  the  cart,  and  threw  out  some  of  the  rails  so 
negligently  that  one  struck  and  injured  the  plaintiff  as  he  was 
passing  by.  At  the  trial  the  plaintiff  was  nonsuited.  A  rule  nisi 
to  enter  the  verdict  for  the  plaintiff,  on  the  ground  that  there 
was  evidence  for  the  jury  that  the  defendant  was  acting  within  the 
scope  of  his  employment,  was  made  absolute  by  Justices  Grove 
and  Denman,  Mr.  Justice  Brett  dissenting.  Mr.  Justice  Denman, 
in  whose  judgment  Mr.  Justice  Grove  coincided,  relied  on  Joel  v. 
Morrison  {u\  Whatman  v.  Pearson  (a;),  and  distinguished  the 
case  from  Storey  v.  Askton  (y)  and  Mitchell  v.  Crassu)€Uer  (^). 
^^I  think,"  said  his  lordship,  ^Uhat  the  cases  applicable  to  the 
subject  establish  that,  even  though  in  the  ordinary  course  of  his 
employment  it  would  not  be  a  part  of  the  foreman's  duty  to  assist 
in  moving  the  rails  from  the  cart,  it  was  still  a  question  for  the 

'See  Wash.  Grim.  Law,  174.  (m)  6  C.  A  P.  501. 

(«)  Edwards  v.  London  and  North  (x)  L.  R.,  8  C.  P.  422. 

Western  Railway  Company,  L.  R.,  5  C.  (y)  L.  R.,  4  Q.  B.  476. 

P.  445.  (z)  13  C.  B.  237;  22  L.  J.,  C.  P.  100. 

W  L.  R.,  8  C.  P.  663. 
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jnrj,  and  not  for  the  judge,  whether  in  this  particular  case  he  was 
acting  within  the  scope  of  his  employment  •  .  •  Can  it  be 
said  that  in  the  present  case  it  would  have  been  unreasonable  for 
a  jury  to  find  that  the  act  of  the  foreman  .  .  .  was  an  act 
bona  fide  and  not  unreasonably  done  in  the  zealous  discharge  of 
his  duty  to  his  master  in  the  course  of  the  business  he  was  em- 
ployed upon?  And  if  they  were  of  that  opinion,  might  they  not 
also  properly  find  that  he  was  acting  within  the  scope  of  his 
authority?"  It  is  not  to  be  supposed  that  his  lordship  was  of 
opinion  that  the  question  is  one  of  fact  simply  for  the  jury  only, 
but  the  ra;tio  decidendi  adopted  is  certainly  open  to  the 
objection  made  by  Mr.  Justice  *Brett,  who  observed:  "In  [489*] 
this  case  the  question  is  whether  the  time  had  arrived  or 
the  circumstances  had  arisen  for  doing  anything  which  the  ser- 
vant was  employed  to  do.  Had  his  employment  commenced? 
The  question  in  all  such  cases  is  whether  the  servant  was  doing 
that  which  the  master  employed  him  to  do "  (a).  "  Where  the 
servant,  instead  of  doing  that  which  he  is  employed  to  do,  does 
something  which  he  is  not  employed  to  do  at  all,  the  master  can- 
not be  said  to  do  it  by  his  servant ''  {p\  "  It  is  not  sufficient  that 
the  act  should  be  done  with  intent  to  benefit  or  intent  to  serve  the 
master.  It  must  be  something  done  in  doing  what  the  master  has 
employed  the  servant  to  do  "  (c).  In  WhUma'n  v.  Pearson  {d) 
the  servant  was  held  to  be  acting  in  the  course  of  his  employment, 
because  he  was  employed  to  manage  the  horse  and  cart  during  the 
day  (fi).  This  decision  cannot  be  reconciled  with  the  authorities. 
Patteson,  J.,  stated  the  rule  to  be  that  a  master  is  liable  where 
his  servant  causes  injury  by  doing  a  lawful  act  negligently,  but 
not  where  he  wilfully  does  an  illegal  one  (/).  By  the  court  it  was 
said,  in  Oroft  v.  Alison  (^),  that  if  a  servant  driving  a  carriage  in 
order  to  effect  some  purpose  of  his  own,  wantonly  strikes  the  horse 
of  another  person,  and  thereby  produces  an  accident,  the  master 
is  not  liable;  but  if,  in  order  to  perform  his  master's  orders,  he 
strikes,  but  injudiciously,  and  in  order  to  extricate  himself  from 

(a)  Per  Mr.  Jostice  Lash  in  Stoi?y  v.    Company,  84  L.  J.,  Ex.  34. 
Aflhton,  L.  R.,  4  Q.  B.  480.  (d)  Supra. 

(b)  Per  Mr.  Justioe  Made  in  Mitchell       (e)  Per  Mr.  Justice  Byles. 

v.  Craaaweller.  22  L.  J.,  C.  P.  100.  (/)  Lyons  v.  Martin,  8  A.  &  E.  515, 

(c)  Per  Mr.  Justice   Blackhum,   in    580. 

limpoB  V.  London  General  Omnibus       (^)  4  B.  ft  C.  500. 
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It  follows  from  this  principle^  that  the  material  oonsideratioD  is 
not  whether  the  pbuotiff  has  been  gailtj  of  oontribatoiy  negli* 
gence,  but  whether  there  was  negligence  in  the  d^endant  or  in 
the  person  for  whose  acts  he  is  responsible.  The  plea  of  oontrib- 
ntoiy  negligence  is  of  little  avail  if  the  defendant,  by  the  exercise 
of  ordinary  dQigenoe,  could  have  avoided  the  mischief  (r),  and  it  is 
not  necessary  to  free  from  liability  which  does  not  exist,  as,  for 
instance,  when  the  mischief  has  been  brought  aboot  by  vis  mcyor^ 
or  the  act  of  GknL 

The  Coart  of  Common  Fleas  decided,  in  HoUiday  v.  SL  Leon- 
ards^ Shareditch  («),  that  there  is  an  exception  from  the  general 
law  making  the  master  liable  for  the  n^ligence  of  the  servant 
when  the  servant  is  employed  by  a  pablic  body.^  This  is  no 
longer  law  {t\  Where  sach  a  body  is  constituted  by  statute,  hav- 
ing the  right  to  levy  tolls  for  their  own  profit,  in  consideration  of 
their  making  and  maintaining  a  dock  or  a  canal,  there  is  now  no 
doubt  of  their  liability  to  make  good  to  the  persons  using  it  any 
damage  occasioned  by  their  neglect  in  not  keeping  the  works  in 
proper  repair.  This  was  decided  by  the  Court  of  Queen's  Bench^ 
and  the  decision  was  affirmed  in  the  Court  of  Exchequer  Chamber 
in  the  case   of    Pamaby  v.    The   Lancaster  Canal   Co.  («)• 

V.  Mann,  10  M.  ft  W.  546;  Walton  v.  legidaiion  authorizing  it,  cannot  be  Md 
The  London  sjid  Brighton  Railway  answerable  in  its  oooitB  for  the  toitiooi 
Company,  1  Ear.  k  B.  421.  acts  or  oondoct  of  the  offioen  or  agenti 
(r)  Supra.  it  employs  in  the  administration  of  pab- 
(«)  11  C.  B.,  N.  S.  192.  licaffairs.    The  State  y.  Hill,  54  Ahk 
>  See  ante,  p.  484,  note.  67,  which  was  an  action  against  tiie 
See  the  Bal]aect  of  the  liability  of  ma-  state  to  recover  damages  for  cattle  killed 
nicipal  corporations,  proper,  and  quasi  on  a  railroad  (^[wrated  by  the  state.  See 
mmiidpal  oorporations,  considered  at  Gooley  on  Torts,  122;  also,  People  ▼. 
length,  and  thecases  folly  collected  in  2  Stevens,  71  N.  Y.  527,  where  the  nde  is 
Dill.  Man.  Corp.  g  761  et  seq.  laid  down  that  in  the  absence  of  fraud 
In  the  case  of  pablic  agents,  the  gov-  or  collosion,  the  acts  of  pabiic  ofiScers 
emment  or  other  pablic  aathority,  is  acting  on  behalf  of  the  state,  within  the 
not  boand,  anless  it  manifestly  appears  limits  of  the  aathority  conferred  apon 
that  the  agent  is  acting  within  thescope  them  and  in  the  pexfonnanoe  of  their 
of  his  aathority,  or  he  is  held  oat  as  daties,  in  dealing  with  third  paKties,an 
having  aathority  to  do  the  act,  or  is  the  acts  of  the  state  and  cannot  be  re- 
employed in  his  capadty  as  a  pablic  padiated  by  it 
agent  to  make  the  declaration  or  repre-  (0  See  Mers^  Dm^  etc  t.  Gibbs, 
•entation  for  the  government.    Boaton  85  L.  J.,  Ex.  225. 
T.  Sapervisora,  84  IIL  884.  (m)  11  Ad.  &  £.  223. 
The  state,  in  the  absence  of  eE^iKm 
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The  ground  on  which  the  Court  of  Error  rested  their  *de-  [492*] 
cision  in  that  case  is  stated  by  Chief  Justice  Tindal  to 
hare  been,  that  the  company  made  the  canal  for  their  profit,  and 
opened  it  to  the  public  upon  the  payment  of  tolls.  The  House  of 
Lords  subsequently  decided,  in  the  year  1866,  that  the  fact  that 
the  body  does  not  collect  the  tolls  for  its  own  profit,  but  as  a 
trustee  for  the  benefit  of  the  public,  is  immaterial  {x). 

The  case  last  cited  also  supports  the  proposition  that,  in  the 
absence  of  anything  in  the  statutes  which  create  such  corporations 
showing  a  contrary  intention,  the  true  rule  of  construction  is  that 
the  legislature  intended  tliat  the  liability  of  corporations  thus  sub- 
stituted for  individuals  should,  to  the  extent  of  their  corporate 
funds,  be  co-extensive  with  that  imposed  by  the  general  law  on 
the  owners  of  similar  works. 

In  every  case  the  liability  of  a  body  created  by  statute  must  be 
determined  upon  a  true  interpretation  of  the  statute  under  which 
it  is  created  (y).^  If  the  true  interpretation  of  the  statute  is  that 
a  duty  is  cast  upon  the  incorporated  body  not  only  to  make  the 
works  authorized,  but  also  to  take  proper  care  and  use  reasonable 
skill  that  the  works  are  such  as  the  statute  authorizes,  or  to  take 
reasonable  care  that  they  are  in  a  fit  state  for  the  use  of  the  pub- 
lic, those  injured  by  the  neglect  of  the  statutable  body  may  main- 
tain an  action  against  that  body  and  be  indemnified  out  of  the 
funds  vested  in  it  by  parliament. 

Thus  the  Court  of  Queen's  Bench,  in  Ward  v.  Zee  (s),  and 
the  Court  of  Common  Pleas,  in  Clothier  v.  Webster  (a),  have 
expressed  an  opinion  that  an  action  lay  against  a  local  board  of 
health,  in  its  corporate  capacity,  for  an  injury  sustained  from 
making  improper  works.  This  point  was  expressly  decided  in 
The  Southampton  and  Itchin  Bridge  v.  The  Southampton  Local 
Board  of  Health  (J),  and  this  decision  was  followed  and  approved 
of  by  the  Court  of  Exchequer  in  Rxick  v.  WiUiame  {c\  where  it 
was  held  that  an  action  would  lie  against  improvement  commis- 
sioners (sued  by  their  clerk)  for  the  improper  mode  in  which  they 
caused  a  sewer  to  be  made. 

{x)  The  Meney  Docks  and  Harbour  {z)  7  Ell.  &  6.  426. 

Board  v.  Penhallow,  85  L.  J.,  Ex.  225.  (a)  2  0.  B.,  K.  S.  796. 

(y)  Mersey  Docks  and  Harbour  Boaxd  (d)  28  L.  J.,  Q.  B.  41. 

T.  GibbB,  35  L.  J.,  Ex.  225.  (c)  3  H.  ft  N.  308. 

^  See  ante,  p.  484,  note. 
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In  WhUehatise  v.  Fdlowes  (d),  the  Court  o£  Common  Pleas 
decided  that  an  action  lay  against  the  trustees  of  a  turnpike  road 
(sued  in  their  jtfo^corporate  capacity  bv  their  derk)  for 
[493*]  *negligence  in  the  manner  in  which  thej  had  caused  draina 
to  be  made.  This  decision,  though  consistent  with  all  that 
was  decided  by  the  House  of  Lords  in  Duncan  v.  Findlater  {e\ 
is  directly  opposed  to  the  opinion  of  Lord  Cottenham.  And  in 
Brownlow  v.  The  Metropolitan  Board  (/*),  it  was  decided  that 
an  action  lay  against  the  Metropolitan  Board  for  the  injury  sus- 
tained by  a  shipowner  for  the  improper  construction  of  a  sewer 
in  the  bed  of  the  Thames. 

For  many  years  it  has  been  the  practice  of  the  l^slature  to 
exempt  the  private  means  of  commissioners  from  liability,  either 
by  incorporating  them  or  by  enabling  them  to  sue  and  be  sued  in 
the  name  of  a  clerk,  and  restricting  the  execution  to  the  property 
which  they  hold  as  commissioners.  ^^I  can  well  understand,"  said 
Baron  Bramwell,  in  Ruck  v.  WUliams  (gr),  "  if  a  person  under- 
takes the  office  or  duty  of  a  commissioner,  and  there  are  no  means 
of  indemnifying  against  the  consequences  of  a  slip,  it  is  reason- 
able to  hold  that  he  should  not  be  responsible  for  it.  I  can  also 
understand  that  if  one  of  several  commissioners  does  something 
not  within  the  scope  of  his  authority,  the  commissioners  as  a  body 
are  not  liable;  but  when  commissioners  who  are  a  ^u^^t-corporate 
body  are  not  affected  (i.  e.,  personally)  by  the  result  of  an  action, 
inasmuch  as  they  are  authorized  by  act  of  parliament  to  raise  a 
fund  for  payment  of  damages,  on  what  principle  is  it  that  if  aa 
individual  member  of  the  public  suffers  from  an  act  bona  fide 
but  erroneously  done,  he  is  not  to  be  compensated?  It  seems  to 
me  inconsistent  with  actual  justice,  and  not  warranted  by  any 
principle  of  law." 

Chief  Justice  Best  pointed  out  in  HaU  v.  Smith  (A)  that  it  is 
harsh  and  impolitic  to  cast  on  individuals  gratuitously  a  public 
duty,  and  make  them  responsible  out  of  their  private  means  for 
the  non-fulfilment  of  it.  But  for  many  years  it  has  been  the 
practice  of  the  legislature  to  exempt  the  private  means  of  com- 

((f)  10  C.  B.,  N.  S.  765.  ig)  3  B.  &  N.  908. 

(d)  6  CI.  &  Fin.  894.  (h)  2  Bing.  156. 

(/)  13  C.  B.,  N.  S.,  708;  id.  516. 
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missionerB  from  liability.    The  basis  of  the  above  reasoning  there- 
fore fails,  and  deHlefwndameml/wm  faUit  opns  (t). 

•Sbct.  4. — Inemktile  necessity — ^Vis  major — Act  of  God}  [494*] 

In  considering  whether  a  principal  is  liable  for  the  alleged  neg- 
ligence of  his  agent  or  servant,  it  may  be  important  to  consider 
whether  the  damage  for  which  it  is  alleged  the  principal  is  respon- 
sible was  dne  to  the  agent's  default  or  negligence,  or  whether  it 
w^as  not  rather  dne  to  an  inevitable  and  irresistible  necessity.  Tlie 
principles  applicable  to  this  branch  of  law  pervade  the  whole  law 
of  torts.  Thus,  in  Srriith  v.  Kenrich  (£),  the  owner  of  a  coal 
mine  on  the  higher  level  worked  out  the  whole  of  his  coal,  leaving 
no  barrier  between  his  mine  and  the  mine  on  the  lower  level,  so 
that  the  water  percolating  through  the  upper  mine  flowed  into  the 
lower  mine,  and  obstructed  the  owner  of  it  in  getting  his  coal. 
The  court  held  that  the  plaintiff  had  no  cause  of  action,  inasmuch 
as  the  water  was  only  left  to  flow  in  its  natural  course.  So  in  tlie 
well-known  case  of  Fletcher  v.  Rylande  {l\  Mr.  Justice  Black- 
burn observed:  "We  think  that  the  true  rule  of  law  is  that  the 
person  who  for  his  own  purposes  brings  on  his  land  and  collects 
and  keeps  there  anything  likely  to  do  mischief,  and  it  escapes, 
must  keep  it  at  his  peril;  and,  if  he  does  not  do  so,  is  prima  facie 
answerable  for  all  the  damage  which  is  the  natural  consequence  of 

(«)  Per   Blackbom,   J.,   in   Mersey  or  not,  provided  it  was  ont  of  the  agents* 

Bocks,  &c  y.  Gibbs,  supra.  power  to  reclaim  it,  or  peaceably  regam 

'  See  Cooley  on  Torts,  571  et  seq.,  640;  the  possession.      Weakley  ▼.  Pearce, 

also,  ante,  p.  230,  and  note.  5  Heisk.  401. 

Where  the  drcoit  judge  charged  the  Where  of  168  engineers  in  the  em- 
jury  that  if  the  plaintift*  cotton  was  ployment  of  a  railroad  company,  140 
bnmed  or  directed  to  be  burned  by  the  suddenly  and  by  concert  abandoned 
military  authorities  of  the  confederate  their  engines  for  the  purpose  of  com- 
states,  they  should  find  for  the  defend-  pelling  the  company  to  rescind  a  rea- 
ants,  it  was  hdd  that  the  charge  was  sonable  regulation :  Held,  that  although 
erroneous.  The  mere  fact  that  the  cot-  the  superior  officers  were  without  the 
ton  was  directed  to  be  burned  would  slightest  fault,  the  company  was  respon- 
not  exonerate  the  defendants  as  agents  sible  for  the  damage  caused  by  a  delay 
of  the  plaintiffs.  But  if  the  cotton  was  in  transporting  property  which  resulted 
taken  out  of  the  agents*  control  or  pos-  from  the  strike.  Blackstock  ▼.  IS.  Y. 
session  by  irresistible  military  authority,  &  Erie  R.  R.  Co.  20  N.  Y.  48;  Galena, 
and  the  order  to  bum  the  cotton  was  etc  R.  R.  Co.  y.  Rae,  18  HL  4U38. 
then  given,  this  would  exonerate  the  (k)  7  C.  B.  564. 
agents,  whether  the  order  were  executed  [l)  L.  R.,  1  Ex.  265;  ib.  8  H.  L.  8S0. 


640        monTs,  etc.,  arisinq  out  of  ths  ooimMcr.     [book  hl 

its  escape.  He  can  excnse  himself  hj  showing  that  the  escape 
was  owing  to  the  plaintiff's  default,  or  perhaps  that  the  CBcape 
was  the  consequence  of  vis  maJoTy  or  the  act  of  God."  This  view 
was  quoted  with  approval  by  Lord  Cairns  and  Lord  Cranworth  in 
the  House  of  Lords  (m).  The  question  here  hinted  at  was  actu- 
ally raised  in  1875  (n).  The  defendant,  who  had  used  all  reason- 
able care,  was  held  not  to  be  liable  for  the  results  due  to  via  majcr^ 
which  caused  a  quantity  of  water  stored  in  pools  on  his  land  to 
overflow,  and  damage  the  plaintiff's  property.  It  is  observed  by 
Bramwell,  B.,  who  delivered  the  judgment  of  the  court:  ^  I  admit 
tliat  it  is  not  a  question  of  negligence.  A  man  may  use  all  care 
to  keep  the  water  in,  or  the  stack  of  diimneys  standing,  but  would 
be  liable  if  through  any  defect,  though  latent,  the  water  escaped 
or  the  bricks  felL  JBut  here  the  act  is  that  of  an  agent  he  can- 
not control  •  •  .  I  am  by  no  means  sure  that  if  a  man  kept  a 
tiger,  and  lightning  broke  his  chain,  and  he  got  loose  and  did  mis- 
chief, that  the  man  who  kept  him  would  not  be  liable." 
[495*]  *The  first  judicial  exposition  of  the  meaning  of  the  ex* 
pression  ^^  act  of  Gk)d,"  so  far,  at  least,  as  regards  the  de- 
gree of  care  to  be  applied  by  a  carrier  in  order  to  entitle  him  to 
the  benefit  of  its  protection,  was  given  in  1875  (p).  Brett,  J.,  de- 
fined it  to  be  such  a  direct,  violent,  sudden,  and  irresistible  act  of 
nature  as  could  not  by  any  amount  of  ability  have  been  foreseen, 
or  if  foreseen,  could  not  by  any  amount  of  human  care  and  skill 
have  been  resisted.  Cockbum,  C.  J.,  thought  this  rule  too  wide, 
and  submitted  as  an  intelligible  rule  that  all  that  can  be  required 
of  the  carrier  is  that  he  should  do  all  that  is  reasonably  and  prac- 
tically possible  to  insure  the  safety  of  the  goods.  ^^  If  he  uses  all 
the  known  means  to  which  prudent  and  experienced  carriers  or- 
dinarily have  recourse,  he  does  all  that  is  reasonably  required  of 
him,  and  i^  under  such  circumstances,  he  is  overpowered  by  storm 
or  other  natural  agency,  he  is  within  the  rule  which  gives  immu- 
nity from  the  effects  of  such  ms  major^  as  by  the  act  of  God.  I 
do  not  think  that  because  some  one  may  have  discovered  some 
more  effectual  method  of  securing  the  goods  which  has  not  be- 
come generally  known,  or  because  it  cannot  be  proved  that  if  the 

(m)  lb.  8  H.  L.  899.  (o)  Nugent  v.  Smitii,  2  C.  P.Biv.  19; 

(n)  Nichols  y.  Monlaad,  L.  B.,  10   inenor,  428. 
Ex.255. 
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skill  and  ingenuity  of  engineers  or  others  were  directed  to  the 
subject,  something  more  efficient  might  not  be  produced,  that  the 
carrier  can  be  made  b'able." 

It  is  a  settled  proposition  of  law  that  a  principal  or  master  is 
not  liable  for  damage  caused  to  third  persons  by  his  agent  or  ser- 
vant in  the  absence  of  proof  of  negligence,  that  is,  want, of  care 
or  want  of  skill,  on  the  part  of  the  latter.  If  the  injury  is  due  to 
vis  mc^OTy  there  being  no  default  in  the  agent,  neither  the  princi- 
pal nor  the  agent  is  liable.  Tliere  certainly  are  dicta  to  the  con- 
trary. In  a  case  decided  in  1803,  one  learned  judge  (jp)  summed 
up  the  authorities  in  the  following  words:  '^  Looking  into  all  the 
cases  from  the  year  book  in  the  21  Hen.  VII.,  down  to  the  latest 
decision  on  the  subject,  I  find  the  principle  to  be,  that  if  the  in- 
jury be  done  by  the  act  of  the  party  himself  at  the  time,  or  he  be 
the  immediate  cause  of  it,  though  it  happen  accidentally  or  by 
misfortune,  yet  he  is  answerable  to  trespass."  This  view  also  ap- 
pears to  have  been  that  of  Lord  EUenborough  (;).  In  a  case 
decided  in  the  year  1842  (r),  Tindal,  0.  J.,  observed: 
*"  The  inquiry  is  not  whether  the  act  was  wilful,  but  [496*] 
whether  it  was  wrongful,  and  an  immediate  injury  resulted 
from  it;  any  inquiry  into  the  intention  of  the  party  is  quite  un- 
necessary. Tliat  was  decided  in  Zeame  v.  Bray "  (t).  This 
touches  merely  upon  a  question  of  intention,  and  not  upon  that 
of  negligence. 

McLaughlin  v.  Pryor  {t)  is  certainly  no  authority  for  the  prop- 
osition laid  down  by  Grose,  J.  In  that  case  a  party  consisting  of 
the  defendant  and  others,  hired  for  a  day's  excursion  a  carriage 
and  post  horses,  driven  by  postilions,  who  were  the  servants  of 
the  owner  of  the  horses.  The  defendant  rode  upon  the  box.  The 
postilions,  in  endeavouring  to  force  their  way  into  a  line  of  car- 
riages, overturned  a  gig,  and  seriously  injured  the  party  who  was 
in  the  gig.  The  defendants  directly  interfered  in  the  conduct  of 
the  horses.  Tindal,  C.  J.,  directed  the  jury  that  in  order  to  find 
for  the  plaintiff  they  must  be  satisfied  that  the  accident  arose 
from  the  carriage  driving  against  the  gig.    No  question  respect- 

(p)  Giose,  J.,  m  Leame  v.  Bray,  3       (r)  McLaughlin  v.  Pxyor,  4  M.  &  G. 
East,  600.  48. 

(q)  Ibid.  (t)  Sapra. 
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ing  want  of  care  or  Bkill  arosa    The  whole  argument  related  to 
the  form  of  action. 

On  the  other  hand,  the  authorities  clearly  show  that  there  must 
b3  evidence  of  negligence.    Thus  in  an  old  case,  decided  in  the 
year  1796  (t^),  the  action  was  for  trespass,  assault,  and  battery.    To 
this  the  defendant  pleaded  that  he  rode  upon  ahorse  in  the  king's 
highway,  and  that  his  horse,  being  affrighted,  ran  away  with  him, 
so  that  he  could  not  stop  the  horse;  that  there  were  several  per- 
sons standing  in  the  way,  among  whom  the  plaintiff  stood;  that 
he  called  to  them  to  take  care,  but  that,  notwithstanding,  the 
plaintiff  did  not  go  out  of  the  way,  but  continued  there;  so  that 
the  defendant's  horse  ran  over  the  plaintiff,  against  the  will  of  the 
defendant.    The  plaintiff  demurred.    It  was  argued  for  the  de- ' 
fendant  that  if  the  defendant  showed  that  the  accident  was  inev- 
itable,  and  that  the  negligence  of  the  defendant  did  not  cause  it, 
he  was  entitled  to  judgment    The  court,  however,  held  that,  in- 
asmuch as  the  justification  might  be  given  in  evidence,  judgment 
should  be  entered  for  the  plaintiff.    He  should  have  pleaded  the 
general  issue,  for  if  the  horse  ran  away  against  his  will,  he  would 
have  been  found  not  guilty.    So  in  an  earlier  case,  the  action  be- 
ing similar  (x\  the  defendant  pleaded  that  he,  amongst  others, ' 
was  a  trained  soldier  in  London,  as  was  the  plaintiff,  and 
^497*]  that  they  were  skirmishing  *with  their  muskets  charged 
with  powder  for  their  exercise  against  another  captain  and 
liis  band;  and  as  they  were  so  skirmishing,  the  defendant,  casu- 
ultter  and  per  infoHuniam  and  contra  voluntatem  sttamy  in  dis- 
char^ng  his  piece,  did  wound  the  plaintiff.     Upon  demurrer, 
judgment  was  given  for  the  plaintiff;  for  though  it  was  agreed 
that  if  men  tilted  or  tourneyed  in  the  presence  of  the  king,  or  if 
two  masters  of  defence  playing  their  prizes  killed  one  another,  this 
was  no  felony,  yet  in  trespass,  which  tends  only  to  give  damages 
according  to  hurt  or  loss,  it  is  not  so;  and,  therefore,  no  man 
should  be  excused  of  a  trespass  unless  it  is  entirely  without  his 
fault,  as,  for  example,  if  a  man  by  force  take  A.'s  hand  and  strike 
B.,  or  if  in  the  present  case  the  defendant  had  said  that  the  plaint- 
iff i*an  before  his  piece,  or  if  he  had  set  forth  the  case  with  the 
circumstances,  so  that  it  appeared  to  the  court  that  it  had  been 

(w)  Gibbons  v.  Pepper,  4  Mod.  405.       (a?)  Weaver  v.  "Ward,  Hob.  13L 
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inevitable,  and  that  the  defendant  had  committed  no  negligence  to 
give  occasion  to  the  hart 

In  Wakemoun  v.  Bohi/Mon,  (y),  decided  in  1823,  the  jury  were 
directed  that  if  the  injnry  was  occasioned  bj  an  immediate  act  of 
the  defendant,  it  was  immaterial  whether  that  act  was  wilful  or 
accidentaL  The  Court  of  Common  Pleas,  however,  disregard- 
ing the  dictum  of  Grose,  J.,  held,  '^  that  if  the  injury  was  occa- 
sioned entirely  without  default  on  the  part  of  the  defendant,  or 
blame  imputable  to  him,  the  action  would  not  lie,"  and  refused  a 
new  trial,  because  the  evidence  showed  that  the  accident  was 
caused  by  defendant's  default  The  report  of  the  case  of  Under- 
wood V.  Sewson  {z)  is  altogether  too  meagre  to  be  of  any  use  as 
an  authority. 

In  Holmes  v.  MatJier  {a\  decided  in  the  year  1875,  which  was 
an  action  for  negligently  driving  a  carriage,  whereby  the  plaintiffs 
were  injured,  the  jury  stopped  the  case,  and  expressed  an  opinion 
that  there  was  no  negligence  in  ai^one.  The  verdict  was  entered 
for  the  defendant  There  was  proof  of  damage,  but  it  was  caused 
under  the  following  circumstances:  The  defendant's  horses  were 
being  driven  by  his  groom  in  the  public  highway,  where  they  were 
startled  by  a  dog  barking,  and  became  unmanageable.  The  groom 
requested  the  defendant  not  to  interfere;  the  latter  accordingly 
left  the  management  to  the  groom,  who  could  to  some  ex- 
tent guide  the  horses.  In  trying  *to  guide  them  round  a  [498*] 
comer,  the  carriage  was  dashed  against  some  palisades,  and 
one  of  the  plaintiffs  was  struck  down  by  the  horses.  The  plaint- 
iffs obtained  a  rule  rviai  to  enter  the  verdict  for  them  on  a  count 
for  trespass.  The  rule  was  discharged  by  the.court,  consisting  of 
Barons  Bramwell  and  Cleasby.  The  former,  assuming  that  the 
defendant  was  as  much  liable  as  if  he  had  been  driving,  thought 
the  action  was  not  maintainable,  because  the  driver  was  absolutely 
free  frooi  all  blame,  and  had  endeavoured  to  do  what  was  best 
under  the  circumstances.  '*  If  the  plaintiff,"  said  his  lordship, 
^  under  such  circumstances  can  bring  an  action,  I  really  cannot 
see  why  she  could  not  bring  an  action  because  a  splash  of  mud,  in 
the  ordinary  course  of  driving,  was  thrown  upon  her  dress  or  got 
into  her  eye,  and  so  injured  it.    It  seems  manifest  that  under  such 

(y)  1  Bing.  213.  {z)  1  Str.  596.  (a)  L.  R.,  10  Ex.  261. 
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circnmstanoes  she  could  not  maintain  an  action.  For  the  conven- 
ience of  mankind  in  carrying  on  the  affairs  of  life,  people,  as  th^ 
go  along  the  road,  mnst  expect,  or  pnt  np  with,  snch  mischief  as 
reasonable  care  on  the  part  of  others  cannot  avoid."  Baron  Cleaahj 
apparently  based  his  jndgment  npon  the  gionnd  that  the  act  of 
the  servant  was  not,  nnder  the  circmnstances,  the  act  of  the  mas- 
ter, and  he  relied  npon  an  observation  of  Baron  Parke  (&),  to  die 
effect  that  ^  in  all  cases  where  a  master  gives  the  direction  and 
control  over  a  carriage,  or  animal  or  chattel,  to  another  rational 
agent,  the  master  is  only  responsible  in  an  action  on  the  case  for 
want  of  skill  or  care  of  the  agent  —  no  more." 

In  an  action  for  negligence,  then,  negligence  mnst  be  proved.^ 
In  Pearsaiif  v.  Cox{c\  decided  in  1877,  the  defendants  were  build- 
ers and  contractors,  who,  after  the  outside  of  a  house  was  finished, 
had  removed  the  outer  hoarding,  and  had  employed  a  subcon- 
tractor to  do  the  internal  plastering.  One  of  the  men  employed 
by  the  subcontractor  shook  a  ^^k,  which  caused  a  tool  to  &I1  out 
of  a  window  of  the  house,  and  the  tool  in  &lling  injured  the 
plaintiff,  who  was  passing  along  the  highway.  The  jury  found 
that  the  hoarding  had  been  properly  removed,  but  that  the  injury 
was  caused  by  the  negligence  of  the  defendants  in  not  providing 
some  Qther  protection  for  the  public.  The  court  held  that  the 
defendants  were  entitled  to  judgment,  as  there  was  no  n^i- 

genca 
[499*]  *When  an  injury  is  occasioned  to  anyone  by  the  negli- 
gence of  another,  if  the  person  injured  seeks  to  charge 
with  its  consequences  any  other  person  than  him  who  actually 
caused  the  damage,  it  lies  on  the  person  injured  to  show  that  the 
ciixnimstances  were  such  as  to  make  some  other  person  responsible. 
In  general  it  is  sufficient  for  this  purpose  to  show  that  the  person 
whose  neglect  caused  the  injury  was,  at  the  time  when  it  was 
occasioned,  acting  not  on  his  own  account,  but  in  the  course  of 
his  employment  as  a  servant  in  the  business  of  a  master,  and  that 
the  damage  resulted  from  the  servant  so  employed  not  having 
conducted  his  master's  business  with  due  care.  In  such  a  case, 
the  maxim  ^^  Respondeat  mperior^^  prevails,  and  the  master  is 
responsible.    Thus,  if  a  servant,  driving  his  master's  carriage 

{h)  Sharrod  ▼.  The  London  and  North       '  See  Cool^  on  Torts,  629,  661. 
Western  Railway  Company,  4  Ex.  586.       (c)  2  C.  P.  Dir.  869. 
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along  the  highway,  carelessly  nine  over  a  bystander,  or  if  a  game- 
keeper, employed  to  kill  game,  carelessly  fires  at  a  hare  so  as  to 
shoot  a  person  passing  on  the  ground,  or  if  a  workman,  employed 
by  a  builder  in  building  a  house,  negligently  throws  a  stone 
or  brick  from  a  scaffold,  and  so  hurt  a  passer-by,  in  all  these 
cases  the  person  injured  has  a  right  to  treat  the  wrongful  or  care- 
less act  as  the  act  of  the  master.  "  Qui  facit  per  alium,  facit 
per  Be  "  (<Z). 

Sect.  5.  —  Ths  effect  of  irUrvsting  performance  of  work  to  a 

contractor. 

The  general  rule,  it  has  been  said,  is  well  established,  that  if 
the  person  on  whose  behalf  a  particular  work  is  done  intrusts  the 
execution  of  the  work  to  a  person  whose  calling  is  to  perform 
work  of  that  kind,  and  who  is  master  of  the  workmen  employed, 
having  control  over  them,  he  is  not  liable  for  injuries  done  to 
third  persons  from  the  negligent  ^execution  of  the  work  {e)} 

(<i)  Per  Lord  Granworth,  Bartonshill  Torts,  547.  See,  however,  Lowell  v.  Boa- 
Coal  Company  v.  Reid,  3  Maoq.  282.  ton,  etc.  R.  R.  Co.,  23  Pick.  24;  Stone 

(«)  CuthbertBon  v.  Parsons,  12  C.  B.  v.  Cheshire  R.  R.  Co.,  19  N.  H.  427; 

304;  MiUigan  y.  Wedge,  12  Ad.  &  £.  Darmstaetter  t.  Moynahan,  27  Mich. 

737.  188. 

'See  Holt  ▼.  WhaUey,  51  Ala.  569;  As  to  who  is  a  contractor,  see  Cooley 

Barry  v.  City  of  St.  Louis,  17  Mo.  121;  on  Torts,  549. 

Forsythe  v.  Hooper,  11  Allen,  419;  Hil-  In  order  to  hold  the  employer  liable 
Hard  y.  Richardson,  3  Gray,  349;  Lin-  for  the  trespass  of  the  contractor,  the 
ton  y.  Smith,  8  id.  147;  De  Foirest  y.  contract  mast  haye  been  to  do  the  act 
Wright,  2  Mich.  868;  Kelly  y.  Mayor,  complained  oL  McQanathan  y.  N.  T. 
etc.  of  New  York,  11  N.  Y.  432;  Clark  etc.  R.  R.  Co.,  1  Thomp.  &  C.  501. 
y.  Yt  &  Can.  R.  R.  Co.,  28  Yt.  103 ;  Cin-  The  rule,  howeyer,  that  exempts  the 
cinnati  y.  Stone,  5  Ohio  St  38;  Pfiiu  y.  employer  in  respect  to  the  acts  of  con- 
Williamson,  63  III.  16  (a  contract  by  the  tractors,  applies  only  to  direct  or  conse- 
owner  of  a  lot  with  a  builder  for  the  quential  ixguries,  and  has  no  application 
erection  of  a  house  thereon);  Schwartz  to  a  case  where  the  trespass  complained 
y.  Gilmore,  45  id.  456  (same  as  Pfau  y.  of  conidsts  in  the  takinir  by  the  contractor 
Williamson);  'Burke  y.  Norwich,  etc.  of  the  property  of  another  and  appropri- 
R.  R.  Co.^  34  Conn.  474;  Blake  y.  Fer-  ating  it  to  the  use  of  his  employer, 
ris,  5  N.  Y.  48;  Ardesoo  Oil  Co.  y.  Gil-  McClanathan  y.  N.  Y.  etc.  R.  R.  Co., 
son,  63  Penn.  St  146;  McGuire  y.  Grant,  supra. 

25  N.  J.  Law,  356;  Scammon  y.  Chicago,  A  brig,  which  was  towed  at  the  stem 

25  III.  424;  Hale  y.  Johnson,  80  id.  185;  of  a  steamboat  employed  in  the  business 

McCafferty  y.  Spuyten  Duyyil,  etc.  R.  of  towing  yessels  in  the  riyer  Mississippi 

R.  Co.,  61  N.  Y.  178;  King  y.  N.  Y.  below  New  Orleans,  was,  through  the 

etc.  R.  R.  Co.,  66  id.  181;  Cooley  on  negligence  of  the  master  and  crew  of 
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This  rule  is,  however,  subject  to  the  following  exceptions: 
(1)  Where  the  work  which  is  intrusted  to  the  independent 
control  of  another  involves  the  performance  of  a  duty 
which  is  incumbent  upon  the  person  by  whom  the 
work  was  so  intrusted  {y):^ 

(2)  Where  a  person  is  in  possession  of  fixed  property, 
[500*]  *which  is  so  managed  or  dealt  with  that  injury  results 

to  another,  the  former  will  not  escape  liability  by 
reason  of  the  fact  that  he  has  employed  an  independent  and  com- 
petent contractor  (y).* 

As  an  illustration  of  the  general  rule  it  may  be  observed,  that 
in  Burgess  v.  Gfray  (A),  which  was  decided  in  1848,  l^ndal,  0.  J^ 
ruled  that  if  the  jury  thought  the  defendant  had  completely  parted 

the  steamboat,  oyer  whom  thoee  in  llieooatractor  is  himself  liable  to  third 
charge  of  the  brig  had  no  control,  persons  for  his  own  negUgenoe,  or  tor 
brought  into  collision  with  a  schooner  that  of  senrants  or  other  persona  em- 
lying  at  anchor:  Held,  that  the  owner  ployed  by  him  in  the  ezecation  of  the 
of  the  brig  was  not  responsible  for  the  work.  Holt  ▼.  Whatley,  51  Ala.  569; 
damage  sustained  by  the  schooner.  Blake  ▼.  Ferris,  5  N.  Y.  48. 
Sproul  V.  Hemmingway,  14  Pick.  1.  A  special  receiver  or  assignee  of  the 

As  the  bosiness  of  towing  is  ordinarily  property  of  a  railroad  corporation,  ap- 

conducted  on  the  lakes,  the  relation  be-  pointed  in  bankruptcy  proceedings,  in- 

tween  the  tog  and  tow  is  that  of  con-  yoluntaiy  <m  its  part,  is  not  an  agent  or 

tractor  and  contractee.    Each  is  liable  servant  of  the  corporation,  and  it  is  not 

to  third  parties  for  its  own  negligence,  liable  for  damages  occasioned  by  his 

but  neither  is  liable  for  the  negligence  negligence.    Mets  ▼.  Buffiilo,  etc  B.  B. 

of  the  other.    The  Frank  Mofl&,t,  U.  S.  Co.,  58  N.  Y.  61. 
Dist  Ct,  £.  D.  Mich.,  11  Chicago  Leg.       (/)  Pickard ▼.  Smith,  andcasee  infra. 
News,  114,  and  cases  there  cited.    See,       >  See  Silvers  v.  Nerdlinger,  80  Ind.  53; 

also,  Arctic  F.  Ins.  Co.  v.  Austin,  69  N.  Detroit  v.  Corey,  9  Mich.  165,  and  cases 

Y.  470.  there  cited;  Darmstaetter  ▼.  Moynahaa, 

Where  a  person  employs  a  mechanic  27  id.  188;  also,  cases  cited  in  note,  p. 

to  make  a  drain  for  him,  on  his  own  500. 
land,  and  extending  thence  to  a  pnbHo       (g)  See  cases  infra, 
drain,  the  mechanic  procuring  the  neces-       '  See  Silvers  y.  Nerdlinger,  90  Ind.  53; 

sazy  materials,   hiring   laborers,  and  Chicago  v.  Bobbins,  2  Bbick,  418;  C3aric 

charging  a  compensation  for  his  services  y.  Fry,  8  Ohio  St  858. 
and  disbursements,    the   mechanic  is       Thus,  a  principal  cannot  by  *^any  con- 

deemed  to  be  in  the  servioe  of  his  em-  tract  relieve  himself  of  duties  resting 

plpyer  so  far  as  to  render  the  employer  upon  him  as  owner  of  real  estate,  not  to 

responsible  to  a  third  person  who  sus-  do  or  suffer  to  be  done  upon  it  that  which. 

tains  damage  by  reason  of  want  of  skill,  will  constitute  a  nuisance.    Cooley  on 

or  want  of  due  diligence  or  care,  on  the  Torts,  547;  Clark  v.  Fry,  8  Ohio  St.  358; 

partof  the  mechanic.  Stone  v.  Codman,  Chicago  v.  Bobbins,  2  Black,  418, 
15  Pick.  297.  (A)  1C.B.678. 
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with  all  control  over  the  work  to  a  contractor,  the  former  could 
not  be  held  responsible  for  damage  caused  by  the  contractor's 
negligence;  but  otherwise,  if  he  had  himself  exercised  any  con- 
trol.^ A.,  the  contractor,  was  employed  to  make  a  drain  into  a 
common  sewer  by  B.,  who  owned  and  occupied  premises  adjoin- 
ing the  highway.  In  performance  of  this  work,  the  workmen 
employed  by  A.  placed  gravel  on  the  highway,  in  consequence  of 
which  C,  in  driving  along  the  road,  was  injured.  A.  had  the 
sole  management  of  the  work,  and  employed  D.  to  cart  away  the 
rubbish,  and  had  charged  B.  in  his  bill  for  the  sum  paid  for  cart- 
ing away  the  rubbish.  The  only  evidence  of  B.'s  personal  inter- 
ference was  that  he  had  applied  to  the  commissioners  for  leave  to 
perform  the  work,  and  that  before  the  accident  the  dangerous 
position  of  the  heap  was  pointed  out  to  him,  and  he  promised  to 
remove  it  The  jury  found  for  the  plaintiff,  and  the  court  held 
that  there  was  evidence  to  support  their  finding.  Chief  Justice 
Tindal  was  clear,  however,  that  if  this  had  been  the  simple  case 
of  a  contract  between  A.  and  B.,  and  there  had  been  no  personal 
interference  on  the.  part  of  B.,  the  damage  should  be  made  good 
by  the  contractor,  and  not  by  his  employer. 

The  above  case,  it  will  be  seen,  is  no  authority  for  any  propo- 
sition at  variance  with  the  above  exceptions.  The  obiter  dicta 
of  Tindal,  C.  J.,  were  unnecessary  to  the  decision;  and  if  they 
did  contain  what  was  at  one  time  the  law,  they  have  long  ceased 
to  do  so  (^). 

In  Pickard  v.  Smith  ijc)  the  defendant  employed  a  coal  mer- 
chant to  put  coals  into  his  cellar,  and  was  held  liable  for  injury 
suffered  by  the  plaintiff  from  bis  falling  through  the  cellar- 
hole,  which  was  left  open  by  the  negligence  of  the  coal  mer- 
chant's servants.*    The  rule  stated  by  the  court  was  that  if  an 

*  But  where  the  employer  xetains  the  cago  y.  Dermody,  61  id.  431;  Sewall  ▼. 

eootzol  and  direction  over  the  fNO(20  and  St  Paul,  20  Minn.  511.     See,  also, 

maniMr  of  doinfir  the  wotk,  and  an  iiijaiy  Godson  Torts,  548,  and  cases  cited  in 

xesnlts  from  the  negligence  or  misoon-  note. 

dact  of  the  contractor  as  his  servant  or  («)  See  Bosh  v.  Steinman,  1  B.  ^1;  P 

agent,  the  employer  is  placed  under  a  404;  Martin  ▼.  Temperley,  4  Q.  B.  298, 

liability  equal  and  sunilar  to  that  which  and  cases  mfra. 

exists  in  the  ordinary  case  of  principal  (h)  10  G.  B.,  N.  S.  470. 

and  agent    Cincinnati  v.  SUme,  5  Ohio  '  See  Glapp  v.  Kemp,  122  Mass.  481, 

St  88;  Chicago  t.  Jon^,  60  lU.  383;  which  is  a  case  very  similar  in  its  &cfai 

Schwarti  v.  Gilmore,  45  id.  456;  Chi-  to  Pickard  v.  Smith,  sopra. 
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[501*]  *indepenclent  contractor  is  employed  to  do  a  lawful  act, 
and  in  the  coarse  of  the  work  he  or  his  servants  commit  some 
casnal  act  of  wrong  or  negligence,  the  employer  is  not  answerable. 
The  rale  is,  however,  not  applicable  to  cases  in  which  the  act  which 
occasioned  the  injury  is  one  which  the  contractor  was  employed  to 
do;^  nor,  by  a  parity  of  reasoning,  to  cases  in  which  the  contractor 
is  intrusted  with  the  performance  of  a  daty  incumbent  npon  his 
employer,  and  neglects  its  fulfillment,  whereby  an  injury  is  occa- 
sioned. In  a  subsequent  case  the  coal  merchant  was  held  respon- 
sible under  similar  circumstances  (2). 

Orayy.  Ptdlen  (m),  a  decision  of  the  Exchequer  Chamber,  is  a 
still  stronger  authority,  in  support  of  the  proposition  that  where 
a  work  is  being  executed  from  which  danger  may  arise  to  others, 
and  it  thereby  becomes  incumbent  on  the  party  doing  or  ordering 
it  to  be  done  to  take  measures  to  prevent  damage  resulting  to 
others,  he  cannot  divest  himself  of  liability  by  transferring  the 
duty  to  a  contractor.  An  Act  of  Parliament  authorized  the  cat- 
ting of  a  trench  across  a  highway  for  the  purpose  of  making  a 
drain.  Attached  to  the  exercise  of  the  right  was  the  condition  of 
filling  up  the  trench  after  tlie  drain  had  been  completed.  The 
defendant  employed  an  independent  contractor  to  do  the  whole 
work;  owing  to  the  negligence  of  the  latter  in  filling  up  the 
trench,  the  plaintiff 's  wife  had  sustained  personal  injury.  The 
Oonrt  of  Queen's  Bench  held  that  the  contractor  alone  was  liable; 
bat  this  judgment  was  reversed  in  the  Exchequer  Chamber.* 

In  Tarry  v.  Aahton  (n),  decided  in  1876,  the  defendant  became 
the  occupier  of  premises  from  which  a  lamp  was  suspended  over 
the  highway.  This  lamp  was  worn  out  before  he  became  ooca- 
pier.  A  man  in  the  defendant's  employ  had  raised  a  ladder  against 
the  bracket  from  which  the  lamp  hung,  and  on  mounting  it, 
to  save  himself  from  falling,  caught  hold  of  the  bracket,  which 
gave  way.  The  lamp  in  falling  struck  the  plaintiff.  A  few  months 
months  before  the  defendant  employed  an  experienced  gas-fitter 
to  examine  the  lamp  and  put  it  in  thorough  repair.    The  jury 

>  See  Cooley  on  Torta,  548,  and  cases  'See  Silven  y.  Nerdlinger,  80  Ind. 

cited;  Lawrence  ▼.  Sbipman,  88  Conn.  58;  Detroit  v.  Corey,  9  Mich.. 165,  and 

586.  cases  therectted;  Darmstaetter  v.  Moyn- 

(0  Whitel^  V.  Pepper,  1  Q.  B.  Div.  ahan,  27  id.  188. 

271.  (n)  1  Q.  B.  Div.  314. 

(m)  5  B.  &  S.  970;  34  L.  J.,  Q.  B.  265. 
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foand  there  was  no  negligence  on  the  part  of  the  defendant  or  of 
tlie  servant  who  mounted  the  ladder,  but  that  there  was  on  the 
part  of  the  gas-fitter.  The  court  held  that  the  defendant 
was  *liable.  Mr.  Justice  Blackburn  put  this  liability  upon  [502*] 
the  ground  that,  as  he  knew  of  the  defective  state  of  the 
lamp,  he  was  bound  to  put  it  in  good  repair,  and  that  he  could  not 
escape  from  liability  by  intrusting  the  fulfillment  of  the  duty  to 
others.  Justices  Lush  and  Quain  thought  that  if  a  person  main- 
tains such  a  lamp  for  his  own  purposes,  it  is  his  duty  to  maintain 
it  so  as  not  to  be  dangerous  to  passengers. 

There  is  another  class  of  cases  which  &tll  within  the  rule  laid 
down  by  the  Queen's  Bench  in  Bower  v.  Peate  {o)  in  the  year  1876. 
The  rulQ  is  that,  when  work  is  committed  to  a  contractor  from 
which,  if  properly  done,  no  injurious  consequences  can  arise,  the 
party  authorizing  the  work  is  exempt  from  liability  for  injury  re- 
sulting from  negligence  which  he  had  no  reason  to  anticipate; 
whereas  if  the  work  to  be  executed  is  such  that  mischievous  con- 
sequences will  arise  unless  preventive  measures  are  adopted,  the 
person  authorizing  the  work  is  liable  for  injury  caused  by  any  neg- 
lect in  not  preventing  such  consequences,  and  it  is  quite  immate- 
rial through  whose  default  the  omission  to  take  the  necessary 
measures  for  their  prevention  arose.^  In  that  case  the  defendant 
employed  a  contractor  to  pull  down  and  rebuild  his  house,  the  latter 
undertaking  the  risk  of  supporting  the  house  of  the  plaintiff,  an 
adjoining  occupier,  and  to  make  good  any  damage.  Owing  to  a 
want  of  proper  support  the  plaintiff's  house  was  injured,  and  the 
court  held  that  the  action  was  properly  brought  against  the  de- 
fendant. It  was  contended,  on  behalf  of  the  defendant,  that  he 
could  not  be  responsible  unless  a  nuisance  was  created  {p\  but 
without  effect.  From  certain  of  the  observations  in  the  judgment 
it  might  be  inferred  that  if  the  contractor  had  contracted  specific- 
ally  to  give  support  to  the  plaintiff 's  house,  such  work  being  in- 
cluded in  the  specification,  the  result  of  the  case  would  have  been 
different    The  introduction,  however,  of  such  a  stipulation,  it  is 


(o)  1  Q.  B.  Div.  d21.  way  Company,  80  L.  J.,  Ex.  81;  Ellis 

1  See  Cooley  on  Torts,  547,  548.  v.  Sheffield  Gas  Company,  23  L.  J.,  Q. 

ip)  See  Hole  v.  Sittingboume  Rail-    B.  42. 
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fiubmitted,  coald  not  have  the  effect  of  limiting  the  rights  of  the 
plaintiff  (;). 

A  person  who  employs  a  contractor,  to  whom  he  gives  sole  man- 
agement of  the  work  undertaken,  maj  be  liable  in  respect  of  his 
occupation  or  possession  of  the  premises  upon  which  the  work  is 
to  be  performed,  for  injuries  caused  bj  the  n^ligence  of  the  con- 
tractor or  his  workmen.  In  Bea/ulieu  v.  Fi/nglam  (r),  which 
[503^]  *was  an  action  in  case  for  so  negligently  keeping  a  fire  that 
the  plaintiff's  house  and  goods  were  burnt.  Chief  Justice 
Markham  observed:  ^^I  shall  answer  to  my  neighbor  for  him  who 
enters  my  house  with  my  leave  or  with  my  knowledge,  or  who  is 
a  guest  with  me,  or  for  my  servant,  if  he  or  any  of  them  does 
anything,  as  with  a  candle  or  other  thing,  by  which  doing  the 
house  of  my  neighbor  is  burnt."  So,  where  the  owner  of  a  honse 
had  employed  a  surveyor  to  do  some  work  upon  it,  and  there  were 
several  sub-contracts,  and  one  of  the  workmen  of  the  person  last 
employed  put  some  lime  on  the  road,  in  consequence  of  which 
the  plaintiff's  carriage  was  overturned,  it  was  held  that  the  owner 
of  the  house  was  liable  («).  Again,  where  an  occupier  employed 
a  bricklayer  to  make  a  sewer,  the  former  was  held  liable  for  inju- 
ries caused  by  the  sewer  being  left  open  (^).  In  another  case  (ti), 
the  defendants,  occupiers  of  a  bonded  warehouse,  engaged  a  mas- 
ter porter  to  lower  and  convey  a  barrel  of  flour  from  their  ware- 
house. The  master  porter  engaged  a  master  carter,  and  both  of 
them  attended  with  their  men.  During  the  process  of  lowing 
it  from  the  warehouse,  the  barrel  fell,  owing  to  the  defectiveness 
of  a  rope  furnished  by  the  master  porter,  and  injured  the  plaintiff, 
and  the  defendants  were  held  to  be  liable. 

The  rule  of  law  appears  to  be,  tliat  where  a  man  is  in  possession 
of  fixed  property,  he  must  take  care  that  his  property  is  so  used 
and  managed  that  other  persons  are  not  injured;  and  that  whether 
his  property  is  managed  or  dealt  with  by  his  own  immediate  ser- 
vants, or  by  contractors  or  their  servants  {^)}    Such  injuries,  it 

(q)  See  Boigess  ▼.  Gray,  1  C.  B.  {x)  Per  Mr.  Jostioe   litttedale,  in 

578.  Laoglier  ▼.  Pointer,  5  B.  &  C.  564;  see, 

(r)  P.  2  H.  4,  fo.  18,  pi.  6.  too,  per  Lord  Tenierden,  ib.,  and  per 

(«)  Bash  ▼.  SteinmaD,  1  B.  &  P.  404.  Baron  Parke,  in  QoarmaD  v.  Botneiti 

(i)  SEsp.  6.  6M.&W.499. 

(m)  Bandleson  ▼.  Haiiay,  8  Ad.  &  E.  ^See  ante,  p.  500,  note. 
209. 
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has  been  said,  are  in  the  nature  of  nuisances;  but  the  same  prin- 
ciple which  applies  to  the  personal  occupation  of  land  or  houses 
by  a  man  or  his  family,  does  not  apply  to  movable  chattels,  whidi, 
in  the  ordinary  conduct  of  the  affairs  of  life,  are  intrusted  to  the 
management  of  others,  who  are  not  the  servants  of  the  owners  (y). 

(y)  Per  Curiam,  Quarman  v.  Boznefct,  supra. 
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The  earliest  reported  case  in  which  the  liability  of  the  master  for 
damage  resulting  from  the  negligence  of  a  fellow  servBnt  *  was 
discussed  was  Priestly  v.  Fowler  (a),  a  decision  of  the  Court  of 
Exchequer  in  the  year  1837.    The  plaintiff  was  a  serirant  of  the 

'  The  cases  holding  that  the  master  be  found  collected  in  Cool^  on  Tbtts, 

is  not  liable  for  iigury  to  his  servant  542,  note.     See,  also,  Bigelow's  Lead. 

resulting  from  the  ne^igence  of  other  Cases  on  Torts,  709. 
servants  in  the  same  employment,  are  (a)  3  M.  &  W.  1. 
yery  numerous.    A  large  number  will 
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defendants,  who  directed  the  former  to  take  certain  goods  in  a  Tan 
conducted  by  another  servant  In  pursuance  of  these  orders  the 
plaintiff  went  into  the  van.  Whilst  he  was  in  the  van  it  broke 
down,  and  the  plaintiff's  thigh  was  fractured.  The  van  was  over- 
loaded, but  it  did  not  appear  tliat  the  master  had  undertaken  that 
the  carriage  was  sufficient.  Judgment  was  arrested  after  verdict 
To  an  attempt  to  identify  the  plaintiff's  case  with  that  of 
an  ordinary  canal  passenger,  Lord  Abinger,  *C.  B.,  replied  [505*] 
that  there  is  an  implied  warranty  that  the  latter  shall  be 
carried  safely,  whereas  the  plaintiff  impliedly  consented  to  take 
the  risk. 

The  judgment  of  the  court  was  delivered  by  the  Chief  Baron, 
who  said:  *^  It  is  admitted  that  there  is  no  precedent  for  the 
present  action  by  a  servant  against  a  master.  "We  are,  therefore, 
to  decide  the  question  upon  general  principles,  and  in  doing  so 
we  are  at  liberty  to  look  at  the  consequences  of  a  decision  the  one 
way  or  the  other.  If  the  master  be  liable  to  the  servant  in  this 
action,  the  principle  of  that  liability  will  be  found  to  carry  us  to 
an  alarming  extent  He  who  is  responsible  by  his  genei*al  duty 
or  by  the  terms  of  his  contract  for  all  the  consequences  of  negli- 
gence in  a  matter  in  which  he  is  the  principal,  is  responsible  for 
the  negligence  of  all  his  inferior  agents.  If  the  owner  of  the  car- 
riage is,  therefore,  responsible  for  the  sufficiency  of  his  carriage 
to  his  servant,  he  is  responsible  for  the  negligence  of  his  coach- 
maker,  or  his  harness-maker,  or  his  coachman.  The  footman, 
therefore,  who  rides  behind  the  carriage  may  have  an  action 
against  his  master  for  a  defect  in  the  carriage  owing  to  the  negli- 
gence of  the  coach-maker,  or  for  a  defect  in  the  harness  arising 
from  the  negligence  of  the  harness-maker,  or  for  drunkenness, 
neglect,  or  want  of  skill  in  the  coachman;  nor  is  there  any  reasoa 
why  the  principle  should  not,  if  applicable  in  this  class  of  cases, 
extend  to  many  others;  tlie  master,  for  an  example,  to  be  liable 
to  the  servant  for  the  negligence  of  the  chamber-maid  in  putting 
him  into  a  damp  bed;  for  that  of  the  upholsterer,  for  sending  in 
a  crazy  bedstead,  whereby  he  was  made  to  fall  down  while  asleep 
and  injure  himself;  for  the  negligence  of  the  cook  in  not  properly 
cleaning  the  copper  vessels  used  in  the  kitchen;  of  the  butcher, 
in  supplying  the  family  with  meat  of  a  quality  injurious  to  the 
health;  of  the  builder,  for  a  defect  in  the  foundation  of  the  hoosey 
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whereby  it  fell  and  injared  both  the  master  and  the  servant  faj 
the  rains.  •  •  •  In  fact,  to  allow  this  sort  of  action  to  prevail 
wonld  be  an  encouragement  to  the  servant  to  omit  that  diligence 
and  caution  which  he  is  in  dutj  bound  to  exercise  on  the  behalf 
of  his  master,  to  protect  him  against  the  misconduct  or  negligence 
of  others  who  serve  him.'*  * 

This  case  {i)  was  followed,  in  1850,  by  the  cases  of  Sidchinson 
V.  Yorhj  Newcastlej  a/nd  Berwick  Rail.  Co.  {p\  and  Wig- 
[506*]  more  v.  ^Jay  (rf),  in  which  cases  the  Court  of  Exchequ^ 
abided  by  the  ruling  of  the  court  in  Priestly  v.  Fouler. 
In  the  former  case,  one  of  the  defendants'  servants,  in  discharge 
of  his  duty,  was  proceeding  in  a  train  under  the  guidance  of 
other  of  their  servants,  through  whose  negligence  he  was  killed* 
The  court  held  that  his  representatives  could  not  recover.  '^  The 
difficulty,"  said  the  court,  "  is  as  to  the  principle  applicable  to  the 
case  of  several  servants  employed  by  the  same  master,  and  injury 
resulting  to  one  of  them  through  the  negligence  of  another.  In 
such  a  case,  however,  we  are  of  opinion  that  the  master  is  not  in 
general  responsible,  when  he  has  selected  persons  of  competent 
skill  and  care.  •  •  •  The  principle  is  that  a  servant,  when  he 
engages  to  serve  a  master,  undertakes,  as  between  him  and  his 
master,  to  run  all  the  ordinary  risks  of  the  service,  and  this 
includes  negligence  on  the  part  of  a  fellow-servant,  and  whenever 
he  is  acting  in  discharge  of  his  duty  as  servant  of  him  who  is  the 
common  master  of  both."  At  the  same  time  the  court  is  careful 
to  point  out  that  a  servant  is  substantially  a  stranger,  and  entitled 
to  all  the  privileges  of  a  stranger,  if  he  is  injured  by  the  act  of 
another,  and  is  not  at  the  time  acting  in  the  service  of  his  master. 

There  is  a  number  of  cases  relating  to  the  liability  of  an  em- 
ployer, where  an  accident  has  happened  by  reason  of  the  machinery 
not  being  fenced.' 

^  See  Gooley  on  Torts,  541  et  seq.;  oeptinpr  it,  to  see  thai;  at  least  ordinaiy 

Bigelow's  Lead.  Cases  on  Torts,  707.  care  and  pmdence  is  czeidsed  to  pro- 

ip)  Priestly  y.  Fowler.  tect  him  against  dangers  not  within  his 

(e)  5  Ex.  343.  knowledge,  and  not  open  to  observation. 

{d)  5  Ex.  354.  It  is  a  rule  of  justioe  and  right,  whidi 

***  Whether  invited  npon  his  premises  compels    the  master  to   respond  for 

bytheoontract  of  service,  or  by  the  calls  a  failure  to  exercise   this   care  and 

of  business,  or  by  direct  request,  is  im-  prudence."      Cool^   on    Torts,    550; 

material;  the  party  extending  the  in-  Marshall  y.  Stewart,  2  Maoq.  H.  L.  20; 

yitation  owes  a  duty  to  the  party  ac-  Indermaury.  Dames,  L.  R.,  2  C.  P.  311; 
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In  Holmes  v.  Clarke  («),  decided  in  1862,  the  plaintiff  was 
employed  by  the  defendant  to  oil  dangerous  machinery.  At  the 
time  the  plaintiff  entered  upon  the  service  the  machinery  was 
fenced,  but  tlie  fencing  became  broken  by  accident  The  plaintiff 
complained  of  the  dangerous  state  of  the  machinery,  and  the 
defendant  promised  him  that  the  fencing  should  be  restored.^ 
The  plaintiff,  without  any  negligence  on  his  part,  was  injured  in 
consequence  of  the  machinery  remaining  unfenced.  An  obliga- 
tion to  fence  machinery  was  imposed  by  7  &  8  Vict  c.  15,  s.  21. 
Upon  these  facts  the  Exchequer  Chamber  affirmed  the  judgment 
of  the  Court  of  Exchequer,  holding  the  defendant  liable  for  the 
injury.  The  learned  judges,  although  they  agreed  in  affirm- 
ing the  judgment  of  the  court  below,  differed  as  to  the  grounds 
upon  which  the  decision  should  rest  The  Lord  Chief  Justice 
thought  that,  independently  of  any  statutory  duty,  the 
^negligence  of  the  defendant  in  not  fencing  the  machinery  [507*] 
was  sufficient  to  support  the  action,  and  adopted  the  doc- 
trine laid  down  by  the  House  of  Lords  in  The  Barton  Hill  Coal 
Company  v.  Reid  (/").  Justices  Wightman  and  Willes  differed 
from  those  reasons,  but  suggested  no  others.  Mr.  Justice  Cromp- 
ton  founded  his  judgment  on  two  propositions,  namely,  that  there 
was  no  defence  within  the  principle  laid  down  in  Priestly  v. 
Fowler  {g\  and  that  the  plaintiff  had  not  contributed  to  the  in- 
jury  by  his  own  negligence.  Mr.  Justice  Byles  did  not  rest  upon 
the  right  of  the  plaintiff  to  recover  on  the  statutable  obligation  in- 
cumbent on  the  master  to  fence  the  machinery,  nor  yet  on  the 

« 

Byan    v.    Fowler,    24    N.    T.   410;  {$)  7  H.  &  N.  937;  31  L.  J.,  Ex.  156. 

Coughtry  v.  Globe  Woolen  Co.,  56  N.  Ut  is  negligeDce  for  which  the  mas- 

Y.  124;  Strahlendorf  v.  Rosenthal,  80  ter  may  be  held  responsible,  if  ,  knowing 

"Wis.  674;  Perry  v.  Marsh,  25  Ala.  659;  of  any  peril  which  is  known  to  the  ser- 

Schooner  Norway  v.  Jensen,  52  III.  873;  vant  also,  he  fails  to  remove  it  in  ac- 

Walsh  y.  Peet  Valve  Co.,  110  Mass.  28;  oordance  with  assurances  made  by  him 

Akerman  v.  Dennison,  117   id.   407;  to  the  servant  that  he  will  do  so.  Cooley 

Homer  v.  Nicholson,  56  Mo.  220;  Bax-  on  Torts,  559;  Laning  v.  N.  T.  Cent 

ter  V.  Roberts,  44  Cal.  187;  Hobnes  v.  R.  R.  Co.,  49  N.  Y.  521;  Patterson  v. 

N.  E.  R'y  Co.,  L.  R.  4  Ex.  Ch.  254;  S.  Pittsburg,  etc.  R.  R.  Co.,  76  Penn.  St. 

C,  L.  R.  6  id.  123;  Mellors  v.  Shaw,  889;   Fort  Wayne,  etc  R.  R.  Co.  v. 

1  B.  &  S.  434;  Roberts  v.  Smith,  2  H.  Gildersleeve,  33  Mich.  133. 

&  N.  213.    See,  also,  Cooley  on  Torts,  (/)  3  Macq.  266. 

549  et  seq.,  605;  Bigelow's  Lead.  Cases  (jj)  Supra, 
on  Torts,  697  et  seq. 
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personal  knowledge  of  the  master  that  the  machinery  was  improp- 
erly left  nnfenced,  but  on  the  broader  ground  that  the  owner  of 
dangerous  machinery  is  bound  to  exercise  due  care  that  it  is  in  a 
safe  and  proper  condition.  Chief  Justice  Gockbnm  expressed  a 
doubt  whether  the  statutory  duty  had  any  reference  to  adults. 

In  Britton  v.  Great  Western  Cotton  Company  (A),  which  was 
decided  in  the  year  1872,  the  duty  of  an  employer  to  fence  danger- 
ous machinery  was  again  considered  at  some  length.  This  case 
is  interesting  from  three  points  of  view,  as  it  contains^  first,  an  ex« 
amination  of  the  duty  to  fence  under  7  Yict  c.  15,  s.  21 ;  secondly, 
a  consideration  o£  the  circumstances  which  will  amount  to  a  knowl- 
edge of  the  dangerous  character  of  machinery  on  the  part  of  a 
workman;  and,  thirdly,  a  discussion  upon  previous  authorities. 
At  the  trial,  before  Brett,  J.,  it  w^  proved  that  B.,  who  was  twenty- 
two  years  old,  had  been  a  coal  trimmer  in  the  employ  of  the  de- 
fendants, from  which  position  he  was  promoted  to  be  engine  driver. 
A  few  days  afterwards  he  was  asked  to  grease  the  bearings  between 
the  fly-wheel  and  spur-wheel  of  a  steam  engine.  The  fly-wheel 
was  fifteen  feet  in  diameter;  the  spur-wheel  sixteen  feet  In  order 
to  do  this  work  he  had  to  stand  on  a  wall  in  a  cavity  made  for  the 
purpose,  into  which  he  crawled  through  the  spokes  of  the  fly- 
wheeL  This  wheel  was  on  his  left  hand,  revolving  in  a  wheel-race 
in  the  engine-house  at  the  rate  of  fifty-six  revolutions  a  minute. 
The  spur-wheel  was  on  his  right  hand,  revolving  at  the  same  rate 
in  a  room  in  the  factory.    The  wall  was  two  feet  three  inches 

thick,  and  the  utmost  distance  between  the  spokes  of  the 
[503*]  two  wheels  *was  two  feet  ten  inches.    The  wheel-race  in 

which  the  fly-wheel  revolved  was  fenced  in  the  engine- 
house  along  its  outer  edges,  but  was  unprotected  on  the  wall  side 
at  the  place  where  B.  was  placed  to  do  his  work.  On  the  sixth 
morning  of  his  employment  he  was  caught  up  by  the  fly-wheel 
and  killed.  An  action  was  brought  under  Lord  Campbell's  Act 
to  recover  the  pecuniary  loss  caused  to  his  widow  and  child  by 
his  death.  The  learned  judge  ruled  that  there  was  no  duty  under 
the  above  section  to  fence  the  fly-wheel  unless  children  were  liable 
to  pass  or  be  employed  near  it;  but  that  there  was  an  unqualified 
duty  to  fence  the  wheel-race,  not  being  otherwise  secured.    The 

(h)  L.  R.,  7  Ex.  130. 
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jury  found  that  the  place  in  question  was  the  edge  of  a  wheel- 
race,  and  that  B.  had  not  been  guiltj  of  contributory  negligence. 
Leave  was  reserved  to  the  defendants  to  move  to  enter  a  nonsuit^ 
or  verdict  for  them,  if  upon  all  the  facts  the  judge  ought  to  have 
ruled  that  there  was  no  evidence  for  the  jury  of  their  liability. 
A  rule  obtained  accordingly  was  discharged.  Bramwell,  B.,  de- 
sired to  show  that,  independently  of  Holmes  v.  Clarke  {g\  which 
was  an  authority  for  the  plaintiff,  he  would  come  to  the  conclusion 
that  the  plaintiff  was  entitled  to  succeed.  "  I  am  clearly  of  opin- 
ion," said  his  lordship,  ^^  that  the  place  where  the  deceased  was 
standing  ought  to  have  been  fenced.  I  think  the  true  construc- 
tion of  the?  Yict  c  15,  s.  21,  is  that  there  is  an  unqualified  duty  to 
fence  ^  every  fly-wheel  directly  connected  with  the  steam  engine  or 
water  wheel,  or  other  mechanical  power,  whether  in  the  engine 
house  or  not,'  in  all  cases,  whether  children  are  liable  to  pass  or 
not.  •  .  .  But  now  we  come  to  the  great  difficulty  in  the  case. 
Does  the  maxim  ^  Volenti  non  jU  it^uria^  apply?  I  think  not. 
True,  B.  was  in  one  sense  '  volens?  He  need  not  have  gone  where 
he  did.  But  he  must  not  only  be  a  volunteer  in  the  sense  that  he 
went  there  when  he  might  have  stopped  away,  but  it  must  clearly 
appear  that  he  went  voluntarily,  with  a  full  knowledge  and 
understanding  of  the  risk."  ^  With  reference  to  the  argument 
that  the  deceased  knew  the  danger  as  well  as  his  employers,  his 
lordship  said,  '^  that  may  be  doubtful  in  fact,  for  he  seems  not  to 
have  been  a  skilled  workman,  but  a  coal  trimmer.  Assuming, 
however,  that  he  did  share  his  employers'  knowledge,  it  must  be 
remembered  that  the  liability  of  the  defendants  here  is  not  at  com- 

[g)  Supra.  nrast  rest  upon  poeiiiye  knowledge,  or 

'  If  tiie  plaintiff  knew,  or  onght  rea-  reaMoable  means  of  positiTe  knowledge, 

Bonably  to  have  known,  the  preciae  dan-  of  the  pieciae  danger  aasamed,  and  not 

ger  to  him  of  the  machineiy  or  fitractnre  onyagae  snrmiae  of  the  poesibilifyof 

in  question,  and  still  oontinaed  in  the  danger.    Doisey  v.  Phillips,  etc.  Con- 

master^s  employment,  he  may  be  held  straction  Co.,  snpra. 

to  have  assumed  the  eztraordinaiy  risk  Bat  a  master  is  liable  for  iiviaries  to 

thus  created.    Dorsey  v.  Phillips,  etc.  his  serrant  resulting  from  the  master's 

Construction  Co.,  42  Wis.  583;  Laning  negligence  in  exposing  the  seryant  to 

▼.  N.  Y.  Cent.  R.  R.  Co.,  49  N.  Y.  521;  risks  which  the  latter  is  incapable  of 

Patterson  v.  Pittsburgh,  etc.  R.  R.  Co.,  appreciating.     Chicago  &  N.  W.  R'y 

76  Penn.  St.  889;  Cooley  on  Torts,  551,  Co.  v.  Bayfield,  87  Mich.  205;  Cooley  on 

655,  564,  and  notes.  Torts,  558,  and  cases  dted. 
But  this  consequence  of  aoqaiesoence 
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mon  law  bnt  by  Btatnte.  They  were  in  default,  to  b^a 
[509*]  with ;  and  the  *mere  circumstance  that  the  deceased  entered 
on  a  dang3roas  employment  does  not  exonerate  them,  on- 
less  he  knew  the  nature  of  the  risk  to  which,  in  consequence  of 
that  default,  he  was  exposed." 

In  touching  upon  the  question  whether  the  deceased  was  a  vol- 
uuteer,  Channell,  B.,  also  relied  upon  the  distinction  between  a 
statutory  and  common  law  liability,  and  cited  the  observation  of 
Crompton,  J*.,  in  Mellora  v.  Shaw  (A),  who  distinguished  between 
persons  who  undertake  dangerous  work  in  the  ordinary  course  of 
their  employment,  and  persons  who  undertake  extra  risk  for  extra 
wages;  the  latter  being  properly  "  volunteers.''  Some  doabt  was 
cast  upon  the  correctness  of  the  decision  of  the  Queen's  Bench  in 
Caswell  V.  Worth  {i). 

In  MelloTB  V.  Unwin  (Jc\  decided  in  the  Queen's  Bench  in 
1861,  the  declaration  stated  that  the  plaintiff  was  employed  by 
the  defendants,  the  owners  of  a  mine,  as  a  collier  in  their  mine, 
and  in  the  course  of  his  employment  it  was  necessary  for  him  to 
descend  the  mine  by  a  shaft  which,  by  the  negligence  of  the  de- 
f endants,  was  constructed  unsafely.  It  was  also  alleged  that,  owing 
to  this  fact,  and,  as  defendants  well  knew,  owing  to  there  being 
no  proper  apparatus  provided  by  the  defendants  to  protect  the 
plaintiff  from  injuries  arising  from  the  unsafe  state  of  the  shaft, 
a  stone  fell  from  the  side  of  the  shaft  on  the  head  of  the  plaintiff 
and  wounded  him.  At  the  trial  it  was  proved  that  S.,  one  of  the 
two  defendants,  was  manager  of  the  mine,  and  that  it  was  worked 
under  his  personal  superintendence,  and  that  the  plaintiff  was  not 
aware  of  the  state  of  the  shaft  The  jury  found  the  defendants 
guilty  of  personal  negligence;  and  on  motion  to  enter  a  nonsuit, 
the  conrt  held  that  on  this  finding  S.  was  liable,  and  therefore  the 
other  defendant  was  liable  also. 

Murphy  V.  Smith  (Q,  decided  in  1865,  was  an  action  to  recover 
damages  for  an  injary  sustained  by  the  plaintiff  through  the  ex- 
plosion of  certain  combustible  materials  in  the  defendant's  factory. 
The  defendant  was  a  lucifer  match  manufacturer;  S.  was  his  fore- 
man; and  under  him  was  D.,  who  in  the  absence  of  S.  managed 
the  factory.    The  plaintiff,  a  boy  about  sixteen  years  of  age,  was 

(h)  30  L.  J..  Q.  B.  333.  (h)  1  B.  &  S.  437;  L.  J..  80  Q.  B.  383. 

(0  5  £.  &  B.  849.  (0  19  G.  B.,  N.  S.  361. 
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enpjaged  by  S.  One  part  of  the  process  of  making  lucifer 
matches  consists  in  the  mixing  of  the  compound  *in  which  [510*] 
the  ends  of  the  matches  are  dipped.  The  mixture  is  fi-ee 
from  danger  until  the  chloride  of  potass  is  put  to  it,  then  it  re- 
quires to  be  stirred  with  an  experienced  hand  or  it  maj  explode. 
It  was  no  part  of  plaintiffs  duty  to  touch  the  mixture.  On  the 
occasion  in  question,  however,  he  stirred  up  the  mixture;  an  ex- 
plosion ensued,  and  he  was  injured.  D.  was  standing  by  at  the 
time,  but  there  was  no  evidence  that  the  plaintiff  was  acting  under 
D.'s  orders,  or  that  S.  was  not  on  the  premises.  The  jury  found 
that  the  accident  was  caused  by  the  negligence  of  D.,  and  that  at 
the  time  he  was  acting  as  the  manager  of  the  establishment  A 
rule  nisi  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  on  the 
ground  that  there  was  no  evidence  of  D.'s  being  acting  manager, 
BO  as  to  take  him  out  of  the  class  of  fellow-servants,  and  that  even 
if  he  were  there  was  no  evidence  of  negligence  on  his  part,  was 
made  absolute. 

In  Wigmare  v.  Jay  (m),  the  jury  were  directed  that  as  the 
defendants  had  not  personally  attended  to  the  erection  of  a  scaf- 
folding, through  a  defect  in  which  (due  to  the  use  of  an  unsound 
ledger  pole)  the  plaintiff's  husband  was  killed,  an  action  could  not 
be  maintained  against  him,  and  the  full  court  refused  a  rule  for  a 
new  trial  on  the  ground  of  misdirection.  So  where  the  plaintiff 
was  injured  by  the  breaking  of  one  of  the  rounds  of  a  ladder  be- 
longing to  his  employers,  the  defendants,  while  he  was  ascending. 
Lord  Campbell,  in  the  absence  of  any  knowledge  in  the  defend- 
ants of  the  state  of  the  ladder,  directed  a  nonsuit.  The  court  held 
that  a  master  does  not  warrant  the  soundness  of  materials  sup- 
plied to  his  workmen,  but  can  be  liable  only  for  negligence  {n)} 

(m)  5  Ex.  854.  417;  Indianapolis,  etc  R.  R.  Go.  v. 

(«)  Ormond  v.  Holland,  E.  B.  &  E.  Flanigan,  77  id.  865;  Mobile,  etc.  R.  R. 

102.  Co.  T.  Thomas,  42  Ala.  672;  Pattcreon 

» See  Cooley  on  Torts,  556,  557;  Kelly  v.  Pittsburgr,  etc.  R.  R.  Co.,  76  Penn. 

V.  Nopcrofls,  121  Mass.  508;  Ladd  v.  St.  889;  Gibson  v.  Pacific  R.  R.  Co.,  46 

New  Bedford  R.  R.  Co.,  119  id.  412;  Mo.  163;  Lewis  y.  St.  Louis,  etc.  R.  R. 

Ford  V.  Fitchbnrg  R.  R.  Co.  110  id.  240;  Co.,  59  Mo.  495;  Flike  v.  Boston,  etc. 

Indianapolis,  etc  R.  R.  Co.  v.  Love,  10  R.  R.  Co.,  53  N.  Y.  549;  Shanny  v. 

Ind.  554;  Fort  Wayne,  etc  R.  R.  Co.  Androscoggin  Mill,  66  Me.  420.    See 

▼.  Gildersleeve,  88  Mich.  184;  Toledo,  also.  Cone  v.  D.  L.  &  W.  R.  R.  Co.,  15 

etc.  R.  R.  Co.  V.  Fredericks,  71  HI.  294;  Hun,  172. 
Camp  Point  Manfg.  Co.  y.  Ballou,  id. 
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In  Tarrant  v.  Webb  (e?),  the  jury  were  directed  that  if  they 
were  of  opinion  that  a  scaffolding,  which,  by  the  breaking  of  one 
of  the  npper  poles,  had  caused  injury  to  the  plaintiff,  was  erected 
under  the  personal  direction  and  interference  of  the  defendant,  and 
was  insufficient,  or  that  the  person  employed  by  the  defendant  for 
the  purpose  of  erecting  it  was  an  incompetent  person,  the  plaint- 
iff was  entitled  to  recover.  A  rule  for  a  new  trial  was  made  abso- 
lute by  tlie  court  on  the  ground  that  a  master  does  not  warrant 
the  competency  of  his  servants  and  workmen,  but  it  is  enough  if 

he  uses  ordinary  care  and  caution  in  the  selection.^ 
[511*]  *The  burden  of  proof  lies  upon  the  servant*  In  Allen  ▼. 
The  Neio  Chs  Go.  {p\  decided  in  1851,  the  defendants  had 
on  their  premises  gates  which  were  safe  when  open  and  wedged  up, 
but  liable  to  fall  when  closed.  The  attention  of  the  manager  had 
been  directed  to  the  unsafe  condition  of  the  gates,  and  orders  had 
been  given,  but  not  carried  out,  to  remedy  this.  The  plaintiff,  a 
workman  in  the  employ  of  the  defendants,  passed  through  the  gates 
when  open,  but  ^n  his  return  one  of  them  was  closed;  and  shortly 
afterwards,  while  he  was  working  near  the  gates,  they  fell  on  and 
injured  him.  There  was  no  evidence  to  show  how  this  happened, 
nor  any  evidence  that  the  manager  and  other  persons  employed 
by  the  defendants  were  incompetent,  and  the  Court  of  Exchequer 
held  that  the  defendants  were  not  liable,  as  the  plaintiff  had  not 
shown  that  the  persons  employed  by  the  defendants  were  incom- 
petent, and  the  negligence,  if  any,  which  caused  the  accident  was 
that  of  a  fellow- workman  of  the  plaintiff.  That  the  burden  of 
proof  lies  upon  the  plaintiff  has  been  also  laid  down  by  Lord 
Cranworth  in  BartonshiU  Coal  Co.  v.  Reid  (j);  by  Mr.  Justice 
Willes  in  Lovegrove  v.  London  and  Brighton  Rail.  Co.  (r);  and 
by  Chief  Justice  Erie  in  Cotton  v.  Wood  («).  See,  too,  Feltham 
V.  England  {t). 

(o)  18  C.  B.  787;  25  L.  J.,  C.  P.  261.  v.  Eastern,  etc  R.  R.  Co.,  10  Alleo, 

»See  Cooley  on  Torts,  558;  Alabama,  233;  Wrifirht  v.  N.  Y.  Cent  R.  R.  Co., 

etc.  R.  R.  Co.  V.  Waller,  48  Ala.  459;  25  N.  Y.  562;  Hildelxand  v.  Tbledo, 

New  Orleans,  etc  R.  R.  Co.  y.  Hughes,  etc  R.  R.  Co.,  47  Ind.  399. 

49  Miss.  258;  Memphis,  etc  R.  R.  Co.  v.  (p)  1  Ex.  Div.  251. 

Thomas,  51  id.  687;  Moss  v.  Pacific  R.  (q)  3  Maoq.  282. 

R.  Co.,  49  Mo.  167;  Mich.  Cent.  R.  R.  Co.  (r)  16  C.  B.,  N.  S.  692;  83  L.  J.,  a 

Y.  Dolan,  32  Mich.  510;  Columbus,  etc.  P.  329. 

R.  R.  Co.  V.  Troesch,  68  111.  545;  Hogan  («)  29  L.  J.,  C.  P.  333. 

Y.  Cent.  Pacific  R.  R.  Co.,  49  Cal.  128.  (<)  L.  R.,  2  Q.  B.  33. 
'See  Cooley  on  Torts,  564;   Gibnaa 
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Where  D.,  a  servant  of  A,  and  B.,  who  were  employed  by  C.  to 
carry  cotton  from  a  warehouse,  was  receiving  cotton  into  his  lorry, 
when,  in  consequence  of  the  negligence  of  O.'s  porters  in  lowering 
the  bales  from  the  upper  floor  of  the  warehouse,  a  bale  fell  upon 
him,  it  was  held  that  D.  and  O.'s  servants,  not  being  under  the 
same  control,  or  forming  part  of  the  same  establishment,  were 
not  so  employed  upon  a  common  object  as  to  deprive  D.  of  a 
right  of  action  against  C.  for  such  negligence  {u)}  So,  if  a 
woman  went  into  a  grocer's  shop  to  buy  vinegar,  and  the  grocer^s 
boy,  in  giving  what  he  supposed  to  be  vinegar,  poured  oil  of 
vitriol  over  her  hands,  could  she  be  said  to  be  the  servant  of  the 
master  of  the  shop,  because  in  one  sense  assisting  in  the  opera- 
tion! (x)  So,  too,  in  warping  a  vessel  into  dock,  where  mariners 
are  at  one  end  and  dock  labourers  at  the  other,  dragging  at  a  rope, 
either  party  would  be  entitled  to  bring  an  action  for  an  in- 
jury received  in  *consequence  of  the  negligence  of  the  [612*] 
others  (y).  Again,  the  same  principle  applies  where  a 
farmer's  servant,  in  delivering  com  at  the  warehouse  of  a  com 
merchant,  is  injured  by  the  negligence  of  the  com  merchant's 
servant  (2). 

h  Baron  Channell  distinguished  Wiggett  v.  Fox  {a)  from  the  de- 
cision in  AJbraham  v.  Reynoldsy  on  the  ground  that  the  defend- 
ant in  the  former  case  had  a  control  over  the  plaintiff,  and  power 
to  dismiss  him,  though  he  was  engaged  by  the  contractors; 
whereas,  in  the  latter  case,  there  was  no  common  employment; 
though  the  parties  had  a  common  object,  they  had  separate  and 
sometimes  antagonistic  ends  {b)\  nor  had  the  defendant  any  con- 
trol over  the  plaintiff  (0). 

From  some  of  the  remarks  of  the  judges  of  the  Common  Pleas 
Division,  in  Hourke  v.  White  Mobs  CoUiery  CoTrypawy  ((2),  it 

(a)  Abraham  v.  Reynolda,  5  H.  &  N.  N.  T.  Sup'r  Ct)  277. 
143.  (:r)  Per  Baron  Watson,  id.  p.  146. 

1  The  rale  that  the  master  is  not  re-       (y)  Per  Chief  Baron    Pollock   and 

sponsible  for  iivi^^  to  his  servants  Baron  Martin,  id.  148. 
resulting  from  the  negligence  of  other       (2;)  Per  Baron  Martin,  id.  p.  149. 
servants  in  the  same  employment,  is       (a)  11  Ex.  832. 
inapplicable  whero  there  is  merely  a       %  Per  Chief  Baron  Pollock,  id. 
common  employment,  bat  the  master  is       (c)  Per  Baron  Watson, 
not  the  same.     Svenson  v.  Atlantic       ((2)  1  C.  B.  Div.  556. 
Mail  Steamship  Co.,  1  Jones  &  Sp.  (33 
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might  be  inferred  that  the  decision  of  the  Court  of  Exchequer,  in 
Abraham,  v.  Reynolds^  is  not  snstainabia  Lord  Coleridge  re- 
marked, that  ^  it  is  very  difficult  upon  the  bets  of  that  case  to 
distinguish  from  the  cases  to  which  it  is  opposed."  Mr.  Justice 
Archibald  thought  that  the  resemblance  between  Abrahams. 
Reynolds  and  the  White  Moss  CoUiery  Comjpany  was  "  very 
striking;''  and  Mr.  Justice  Lindlej  went  so  far  as  to  observe: 
^  I  must  confess  I  should  have  th6ught  that  the  case  might  have 
been  decided  differently."  It  is  submitted,  however,  that  the  de- 
cision in  Abraham  v.  Reynolds  is  not  only  consistent  with  the 
authorities,  but  is  sustainable  on  general  principles,  or  at  least, 
that  it  is  clearly  distinguishable  from  cases  where  the  plaintifiE 
has  been  held  not  to  be  entitled  to  recover.  The  cases  to  which 
it  is  said  to  be  opposed  are  Wiggett  v.  Fox  (a),  and  Murray  v. 
Currie  {f).  In  the  former  case  the  injury  was  caused  by  a  fel- ' 
low- workman;  the  defendants  not  only  paid  the  workmen  em- 
ployed by  the  sub-contractor,  of  whom  the  plaintiff  was  one,  but 
had  power  to  dismiss  them.  Hence  there  could  be  no  question 
that  the  plaintiff  and  the  person  through  whose  neglect  the  acci- 
dent happened  were  under  the  same  control,  namely,  that  of  the  de« 
fendants.  In  Murray  v.  Currie  the  negligence  was  not  due  to  a 
servant  of  the  defendant;  hence  the  latter  could  not  be 
[513*]  madeliabia  In  both  crises  the  same  person  —  *in  the 
one  case,  Fox  &  Co.;  in  the  other,  the  stevedore  employed 
by  the  defendant  —  employed  and  exercised  control  over  all  the 
workmen  engaged,  including  both  the  persons  injured,  as  well  as 
the  workman  through  whose  negligence  the  injuiy  was  caused. 
In  Abraham  v.  Reynolds^  on  the  other  hand,  these  circumstances 
were  wanting.  The  plaintiff  was  employed  by  A.  and  B.;  the 
workman  through  whose  negligence  the  injury  was  wrought  was 
in  the  employ  of  C.  A.  and  B.  had  no  control  over  C.'s  servants; 
C.  had  no  control  over  A.  and  B.'s  servants. 

Wiggett  v.  Fox  {/)  was  decided  in  1856.  The  defendants  hav- 
ing contracted  with  the  Crystal  Palace  Company  for  two  high 
water  towers,  they  manufactured  the  materials  required,  and  made 
a  sub-contract  with  M.  and  other  persons  to  do  ^'  by  piecework  " 
particular  portions  of  the  hoisting  and  fixing  the  materials,  the 

{$)  Snpra.  (/)  L.  R.,  6  C.  P.  24.       (/)  11  Ex.  82;  25  L..  J.,  Ex.  188. 
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BcaffoldiDg  and  tools  being  provided  by  the  defendants.  The  work- 
men employed  by  the  sub-contractor  were  paid  weekly  by  the  de- 
fendants, according  to  the  time  they  worked,  an  acconnt  of  which 
was  kept  by  the  defendants'  foreman,  and  were  liable  to  be  dis- 
charged by  the  defendants.  The  snb-contractor  employed  the 
plaintiff 's  husband.  While  he  was  at  work  at  the  bottom  of  the 
tower,  the  defendants'  men,  who  were  at  work  at  the  top,  negli- 
gently let  fall  an  instrument  called  a  "  rymer,"  which  struck  the 
plaintiff 's  husband  on  the  head  and  caused  his  death.  The  learned 
judge  at  the  trial  left  it  to  the  jury  to  say  whether  the  deceased 
was  the  servant  of  the  defendants  or  of  the  sub-contractor;  sec- 
ondly, whether  his  death  was  caused  by  the  negligence  of  the  de- 
fendants' servants.  The  jury  found  the  latter  question  in  the 
affirmative,  and  that  the  deceased  was  the  servant  of  the  sub-con- 
tractor. The  question  for  the  court  was  whether  the  judge  should 
have  ruled  that  the  deceased  was  the  servant  of  the  defendants. 
The  court  held  tliat  the  sub-contractor  and  his  workmen  were  ser- 
vants of  the  defendants,  engaged  in  one  common  employment,  and, 
in  the  absence  of  proof  that  the  death  was  caused  by  persons  not 
of  ordinary  skill  and  care,  ordered  a  nonsuit  to  be  entered.  There 
appears  to  be  no  doubt  that  the  relation  of  master  and  servant 
existed  between  the  defendants  and  Wiggett  (g)} 

In  Vose  v.  Lancashire  and  Yorkshire  Sail  Co.  (A),  de- 
cided in  *1858,  a  servant  in  the  employ  of  the  E.  L.  Co.,  [514*] 
engaged  in  repairing  a  carriage  in  a  siding  at  a  station  in 
the  joint  occupation  of  the  E.  L.  Co.  and  the  Lancashire  and  York- 
shire Co.,  was  killed  by  an  engine  of  the  latter  company  being 
shunted  into  the  siding  at  which  he  was  at  work.  Eules  for  the 
regulation  of  the  station  were  published,  lieaded  in  the  joint  names 
of  the  two  companies.  The  servants  employed  in  shunting  the 
engine  were  joint  servants  of  the  two  companies,  but  the  engine 

(g)  See   per  Martin,   B.,   ib.,    and  jury  resulting  to  a  servant  employed  by 

Turner  v.  Great  Eastern  Railway  Com-  one  master  mechanic  through  the  neg- 

pany,  SB  L.  T.  Rep.  431.  ligence  of  another  in  furnishing  imper- 

'  One  who  employs  master  mechanics  feet  tadde,  or  in  the  manner  of  using  it. 

to  do  certain  work  under  his  agent's  Harkins  y.  Standard  Sugar  Refinery, 

general  direction,  each  to  furnish  the  122  Mass.  400.    See,  also,  Mich.  Cent, 

men,  tools  and  tackle  necessary  for  his  R.  R.  Co.  v.  Leahey,  10  Mich.  193; 

work,  is  not,  in  the  absence  of  negU-  Cooley  on  Torts,  546. 

gence  in  their  selection,  liable  for  an  in-  (h)  2  H.  &N.  728;  27  L.  J.,  Ex.  249. 
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drivers  and  persons  employed,  as  the  deceased  was,  in  repairing 
the  carriage,  were  the  separate  servants  of  each  company.  The 
jury  found  that  the  rules  as  to  the  precautions  to  be  taken  before 
shunting  trains  into  sidings  had  been  observed,  and  that  there 
was  no  negligence  on  the  part  of  the  deceased,  the  shuntsman, 
pointsman  or  engine  driver;  but  that  the  accident  was  occasioned 
by  the  rules  being  defective,  and  that  no  person  other  than  the 
defendants  were  guilty  of  negligence.  A  verdict  entered  for  the 
plaintiff  was  upheld  by  the  Court  of  Exchequer. 

In  Murphy  v.  Caralli  (t),  decided  in  the  year  1864,  it  appeared 
that  a  few  days  before  the  happening  of  the  accident  of  which  the 
plaintiff  complained,  some  bales  of  cotton  had  been  insecurely 
piled  in  a  warehouse  by  cotton  porters,  acting  under  the  control  of 
the  warehouse- keeper,  but  in  the  employ  of  the  defendant,  a  cot- 
ton merchant,  to  whom  the  bales  belonged.  The  warehouse-keeper 
was  employed  by  the  owner  of  the  warehouse,  and  not  by  the  de- 
fendant The  plaintiff,  being  employed  by  another  person  to  re- 
canvas  certain  bales  of  cotton  in  the  warehouse,  was  injured  by  the 
fall  of  one  of  the  defendant's  bales.  In  an  action  again  the  cotton 
merchant,  the  plaintiff  was  nonsuited,  on  the  ground  that  the  act 
which  caused  the  mischief  was  the  act  of  the  warehouse-keeper. 
The  principle  upon  which  this  case  was  decided,  was,  in  the  words 
of  Baron  Pigott,  that  *^  where  a  person  sent  with  goods  to  a  ware- 
house stows  them  under  the  control  of  a  warehouse-keeper,  and  is 
allowed  to  exercise  no  discretion  as  to  the  mode  of  storage,  the 
sender  is  not  responsible.^' 

This  case  was  cited  with  approval  in  Murray  v.  Currie  (ife). 

Pollock,  B.,  remarked  in  JbTt^T^Ay  v.  GaraUi^  that  JSandehon  v. 
Murray  {T)  seemed  at  variance  with  the  current  of  authority.* 
There  tiie  defendants  were  the  occupiers  of  a  bonded  warehouse  in 
Liverpool  For  the  purpose  of  removing  some  barrels  of 
[515*]  *flour  from  their  warehouse  they  had  employed  W^  a 
«  master  porter,  who  used  his  own  tackle,  and  brought  and 
paid  his  own  men.  T.,  a  master  carter,  was  employed  by  "W.  to 
carry  the  barrels  away.  T.  also  sent  his  own  carts,  and  his  own 
men,  one  of  whom  was  the  plaintiff,  who  was  injured  by  a  barrel 

(0  8H.  &C.  462.  » See  De  Forrest  v.  Wright,  2  Midi. 

{k)  L.  R.,  C.  P.  24.  868,  371. 

(Q  8  Ad.  &  £.  109. 
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falling  on  him  in  conseqnence  of  part  of  W.'s  tackle  breaking 
whilst  it  was  being  nsed  by  "W.'s  men.  Coleridge,  J.,  directed 
the  jury  to  find  for  the  plaintiff  if  they  considered  that  there  had 
been  carelessness  in  the  nse  of  the  tackle.  The  court  refused  to 
set  aside  the  verdict,  and  enter  a  nonsuit. 

I  Bramwell,  B.,  agreed  with  the  rest  of  the  court  in  Murphy  v. 
CaraUi  in  thinking  that  the  nonsnit  was  right,  and  said:  ^^  I  assent 
indeed  to  the  argument  that  the  men  employed  by  the  defendant, 
while  engaged  in  piling  the  bales,  were  his  servants,  so  as  to  ren- 
der him  responsible  for  their  acts.  And  if,  while  they  were  so 
engaged,  there  had  been  any  negligence  on  their  part  with  refer- 
ence to  any  person  lawfully  passing  by,  I  think  the  defendant 
would  be  liable.  The  question  may,  therefore,  be  treated  as  if  the 
defendant  had  piled  the  bales  himsell  But  suppose  he  had  piled 
the  bales,  would  he  be  liable?  I  think  not  For  in  that  alone 
there  would  have  been  nothing  dangerous  without  the  subsequent 
act  of  the  warehouse-keej^r  in  permitting  persons  to  approach 
the  bales.  Suppose  the  defendant  had  been  present,  and  had 
pointed  out  to  the  warehouse-keeper  that  the  mode  in  which  the 
bales  were  piled  was  dangerous.  The  warehouse-keeper  might 
truly  have  replied  that  that  was  his  business,  and  that  he  would 
take  the  necessary  precaution  to  prevent  any  one  coming  near  the 
bales.  If  from  his  subsequent  omission  to  do  so,  any  mischief 
liad  occurred,  the  defendant  would  not  be  responsible  for  that  mis- 
chief. Take  this  case:  A.  delivers  at  B.'s  house  goods  which  from 
their  nature  cannot  at  once  be  taken  in.  B.  says:  ^  Put  them 
down  in  the  highway;  I  will  remove  them  directly,  and  will  see 
that  in  the  meantime  no  one  runs  against  them.'  A.  complies. 
The  goods  remain  out  all  night;  there  is  no  light,  and  some  one 
is  injured.  Who  is  responsible!  B.,  the  owner  of  the  house,  and 
not  A. ;  for  though  A.'s  act  be  wilful,  it  would  not  be  dangerous 
without  B.'s  subsequent  negligence.  So  here  the  defendant  is  not 
responsible  for  an  act  which  would  have  produced  no  mischief 
without  the  warehouse-keeper's  subsequent  negligence.  If,  in- 
deed, the  negligence  were  of  a  covert  kind,  so  as  to  be  less 
obvious  to  the  warehouse-keeper  than  *to  the  men  engaged  [516*] 
in  piling  the  bales,  that  might  be  a  different  case.  This 
case  cannot  be  said  to  be  an  authority  for  any  wider  proposition 
than  that  the  liability  of  an  employer  for  an  iujury  sustained  by 
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a  fellow- workman  is  not  greater  tban  for  that  sustained  by  a 
stranger;  in  otlier  words,  that  an  employer  is  liable  in  neither, 
case  unless  the  injury  is  due  to  his  breach  of  duty. 

In  JBrown  v.  Accrington  Cotton  Compamj  (m),  decided  in  1865, 
the  Court  of  Exchequer  held  that  a  person  who  erects  a  building 
by  contract,  and  employs  a  clerk  of  the  works  to  superintend  the 
erection,  is  not  liable  for  injury  occasioned  to  a  workman  in  the 
building  by  reason  of  its  negligent  construction,  unless  he  person* 
ally  interfered  or  negligently  appointed  an  incompetent  derk  of 
the  works,  with  knowledge  of  his  incompetency. 
I  In  Warburton  v.  The  Great  Western  Rail.  Co.  (n),  1866,  the 
plaintiff  was  a  porter  employed  by  the  London  and  North  West- 
em  Sail  way  Company  at  a  station  which  was  also  used  by  the 
defendant  company.  Within  the  station  the  defendants'  servants 
were  subject  to  the  rules  of  the  London  and  North  Western  Rail- 
way Company,  and  to  the  control  of  their  station-master.  Whilst 
engaged  in  his  ordinary  employment  the  pkintiff  was  injured 
within  the  station  by  the  negligence  of  the  defendants'  engine- 
driver,  who  shunted  a  train  without  signal.  The  court  held  that 
the  plaintiff  and  the  engine-driver  were  not  fellow-servants,  inas- 
much as  they  were  not  employed  under  the  same  master  in  a 
work  common  to  both,  or  incidental  to  the  carrying  on  of  the  gen- 
eral business,  or  the  operations  in  which  the  one  and  the  other 
were  engaged. 

If  A.  is  in  the  employ  and  under  the  control  of  B.,  the  fact  that 
C  pays  him  his  wages  will  not  constitute  the  relation  of  master 
and  servant  between  A.  and  C. 

In  Rov/rke  v.  The  White  Mo98  CoUiery  Company  (o),  decided 
in  the  year  1876,  the  court  felt  some  difficulty  in  dealing  with  the 
decision  in  Abraham  v.  Reynolds.  The  defendants,  the  owners 
of  a  coal  mine,  had  commenced  to  sink  a  shaft,  in  which  work  the 
plaintiff  and  others  were  employed.  They  afterwards  engaged 
W.  to  complete  it  W.  employed  and  paid  the  workmen.  The 
defendants,  however,  supplied  steam  power;  the  engineer 
was  to  be  under  the  control  of  W.,  but  his  wages  were  *to  [517*] 
be  paid  by  the  defendants.  The  accident  was  due  to  the 
negligence  of  the  engineer  in  falling  asleep  at  his  post    The 

(m)  8  H.  &  G.  511.  (ti)  L.  R.,  2  Ex.  30.         (o)  1  C.  P.  Div.  556. 
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plaintiflPs  counsel  tried  to  bring  the  case  within  Warhurfon  v. 
(heat  Wastern  Hail.  Co.  (jp),  and  Abraham  v.  Reynolds,  Neither 
of  these  cases,  however,  applies,  for  in  neither  of  them  was  there 
any  doubt  that  the  person  through  whose  negligence  the  injury 
was  caused  was  the  servant  of  the  defendant.  In  the  present  case, 
on  the  contrary,  the  only  question  decided  was  that  the  person  guilty 
of  the  negligence  was  not  the  servant  of  the  defendants.  So,  where 
the  defendant  employed  a  stevedore  to  unload  a  vessel,  and  the 
latter  employed  his  own  men,  and  amongst  them  the  plaintiff  and 
D.,  whom  the  stevedore  paid,  having  full  control  over  him,  it  was 
held  that  the  defendant  was  not  liable  to  the  plaintiff  for  an  injury 
caused  by  the  negligence  of  D.  while  so  employed.  This  decision 
proceeded  upon  the  principle  that  if  A.  lends  his  servant  to  B., 
who  has  the  sole  control  and  superintendence  of  the  work,  the  in- 
dependent contractor  is  alone  liable  for  any  wrongful  act  done  by 
by  the  servant  whilst  so  employed  (y). 

The  qaestion  of  common  employment,  and  the  cases  of  Wiggett 
V.  Fox  (r),  and  Abraham  v.  Reynolds  («),  were  examined  at  some 
length  in  1875,  when  the  Common  Pleas  Division  decided  the  case 
of  Turner  v.  The  Cheat  Eastern  Rail.  Co.  {f\  In  that  case  the 
action  was  brought  by  a  labourer,  employed,  engaged  and  paid  by 
a  contractor,  to  recover  damages  for  injuries  received  through  the 
negligence  of  the  company's  servants  in  shunting  one  of  the  de« 
fendants'  engines.  At  the  trial  a  verdict  was  entered  for  the 
plaintiff,  but  leave  was  reserved  to  the  defendants  to  set  it  aside 
on  the  ground  that  the  plaintiff  was  a  servant  of  the  dolendants, 
and  that  the  injury  was  one  of  the  risks  of  the  common  employ- 
ment, which  he  must  be  taken  to  have  contemplated  when  he 
entered  the  service  of  the  contractor.  It  should  be  mentioned 
that  the  contractor,  whose  contract  with  the  defendant  company 
was  to  discharge  waggons  on  some  sidings,  had  sole  control  over 
the  plaintiff.  In  support  of  the  rule,  it  was  argued  that  the  em- 
ployment of  the  engine-driver,  the  shunter  and  the  plaintiff  was  a 
common  employment,  and,  upon  the  authority  of  Wiggett  v. 
Fox^  that  the  payment  of  the  plaintiff  was  really  by  the 
♦defendant  company,  although  it  was  not  direct,  but  passed  [518*] 

( j»)  L.  R.,  2  Ex.  80.  W  Supra. 

(q)  Mnrxay  v.  Currie,  L.  R.,  6  C.  P.  24.       (0  33  L.  T.  Rep.  481. 

(r)  Supra. 
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throagh  the  contractor's  hands.  It  was  also  urged  that  the 
test  of  liability  is  whether  the  person  who  enters  into  an  employ- 
ment does  so  with  a  full  knowledge  of  all  the  risks.  On  the  other 
hand,  it  was  urged  that  the  case  was  governed  rather  by  Airaha7jh 
V.  Reynolds  than  Wiggett  v.  Fox^  and  the  observation  of  Cromp- 
ton,  J.,  was  quoted,  to  the  effect  that  "  the  test  is  whether  the  de- 
fendant retained  the  power  of  controlling  the  work  ^  {u).  The  rule 
was  discharged  by  the  court,  consisting  of  Lord  Coleridge,  C.  J., 
Grove  and  Lindley,  J  J.  Lord  Coleridge,  C.  J.,  said:  "The  caso 
is  a  difficult  one,  as  I  have  said,  because  it  is  so  near  the  line;  and 
the  line  to  be  drawn  is  one  which  it  is  not  easy  to  state  in  language, 
and  I  will  not  attempt  to  give  it  a  definition  calculated  to  meet  all 
cases.  Each  case  must  depend  upon  its  particular  circumstances, 
and  no  single  circumstance  can  be  stated  as  being  a  certain  and 
single  test  of  general  application;  but  several  circumstances  may, 
at  any  rate,  be  remarked  upon,  all  or  some  of  which,  when  they 
occur,  may  show  what  is  on  one  side  or  the  other  of  the  line,  which 
is  not  itself  easy  to  be  drawn.  The  case  by  which  we  were  here 
most  pressed  was  Wiggett  v.  Fox^^  —  where  the  defendants.  Fox 
&  Henderson,  were  contractors  for  the  building  of  the  Crystal 
Palace,  and  employed  Moss  to  do  part  of  the  work  by  the  piece, 
for  a  certain  sum  payable  by  monthly  installments,  according  to 
the  work  done.  Moss  employed  a  person  who  was  killed  by  the 
negligence  of  the  defendants'  servants.  "  The  Court  of  Exchequ^ 
held,  and  the  decision  was  not  questioned,  that  the  plaintiff  could 
not  recover  against  Fox,  because  Fox  &  Henderson  were  general 
contractors  for  the  whole  work,  and  the  sub-contractor  was  so  far 
under  Fox  &  Henderson's  control  as  to  make  his  workmen  in  a 
common  employment  with  those  of  the  general  contractor.  .  .  . 
On  the  whole,  therefore,  though  the  cases  are  cases  of  difficulty,  I 
think  that  this  is  not  within  the  authority  of  Wiggett  v.  Fox/  and 
if  it  is  not,  the  action  is  maintainable."  Grove,  J.,  said:  "No 
doubt  the  cases  do  not  depend  necessarily  on  the  term  ^  contractor,' 
because  the  man  may  stand  in  different  relations  to  the  person 
with  whom  he  contracts  and  those  whom  he  employs.  If  it  did 
depend  on  that  word,  then  Wiggett  v.  Fox  would  be  an  au- 
thority for  the  defendants.    Here  the  so-called  contractor  paid 

(u) Sadler  v.  Henlock,  iK&B.  570. 
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and  directed  the  plaintiff.  *IIe  was  called  a  contractor  [519*] 
simply  without  any  qualification,  and  appears  to  have  been 
the  person  who  engaged  and  dismissed  the  plaintiff  and  his  other 
workmen,  and  did  so,  as  I  gather  from  the  report  of  the  judge, 
independently  of  the  Great  Eastern  Eailway  Company.  The 
Great  Eastern  Railway  Company  would  have  no  power,  except 
through  the  contractor,  over  the  plaintiff,  unless  they  had  some 
on  ground  quite  independent  of  any  relation  of  master  and  servant. 
In  Wiggett  v.  Fox  not  only  were  there  those  distinctions,  but 
Martin,  B.,  says  expressly:  *  The  relation  of  master  and  servant 
existed  between  the  defendants  and  Wiggett.'  That  is  just  the 
distinction,  to  my  mind,  between  that  case  and  this.  And  thus  it 
is  not  only  that  control  must  exist  and  be  retained,  but  also  that 
there  must  be  the  correlative  submission  on  the  part  of  the  ser* 
vant  to  the  control  of  the  master.  He  submits  himself  to  the 
risks  which,  in  the  service  of  his  master,  the  latter  may  reasonably 
impose  upon  him."  Another  test  mentioned  by  his  lordship  was, 
whether  the  plaintiff  could  have  remonstrated  with  the  defendant 
in  reference  to  anything  which  he  did  not  like,  or  which  he  con- 
sidered  dangerous. 

A  case  which  presents  some  difiSculty  remains  to  be  noticed: 
Woodley  v.  The  Metropolitan  Railway  Company  {x).  The 
plaintiff  was  a  workman  in  the  employ  of  a  contractor  engaged 
by  the  railway  company  to  execute  certain  work  on  a  side  wall  on 
their  line  of  railway  in  a  dark  tunneL  Trains  were  passing  the 
spot  every  ten  minutes,  and  the  line  being  there  on  a  6urve,  the 
workman  would  not  be  aware  of  the  approach  of  a  train  till  it  was 
within  twenty  or  thirty  yards  of  him.  The  space  between  the 
rail  and  the  wall,  in  which  the  workman  had  to  stand  while  at 
work,  was  just  sufficient  to  enable  him  to  keep  clear  of  a  train 
when  sensible  of  its  approach.  The  place  in  question  was  wholly 
without  light  Ko  one  was  stationed  to  give  notice  of  an  ap- 
proaching train.  The  speed  of  tiie  train  was  not  slackened  when 
arriving  near  where  the  men  were  at  work,  nor  was  any  signal 
given  by  sounding  the  steam  whistle.  "While  the  plaintiff  was 
reaching  across  the  rail  to  pick  up  a  tool,  a  train  came  upon  him 
and  seriously  injured  him.    At  the  trial,  the  jury  found  that  the 

(x)  36  L.  T.  Rep.,  N.  S.  419. 
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defeudants  were  guilty  of  negligence,  but  a  rule  was  obtained  on 
leave  reserved  to  enter  a  verdict  for  the  defendants  on  the 
[520*]  ground  that  the  plaintiflT,  having  voluntarily  *exposed  him- 
self to  the  danger,  the  defendants  were  not  bound  to  adopt 
precautionary  measures  for  his  protection. 

In  the  Court  of  Appeal  a  majority,  consisting  of  Chief  Jnstice 
Cockbum,  Mr.  Justice  Mellor,  and  Mr.  Justice  Grove,  held  that 
the  defendants  were  not  liable.  Lords  Justices  Mellish  and  Bag- 
gallay  dissented. 

80  far  as  relates  to  questions  between  employers  and  workmen, 
there  can  be  no  doubt  that  the  principle  upon  which  the  rule  was 
founded  is  established  beyond  doubt,  but  there  does  not  appear  to 
be  any  instance  before  this  case  in  which  the  courts  have  held 
that  this  principle  may  be  extended  so  as  to  free  third  parties  from 
liability  for  the  consequences  of  their  negligence.  To  the  objec- 
tion that  the  principle  did  not  apply  because  the  plaintiff  was  not 
in  the  service  of  the  defendants,  the  Lord  Chief  Justice  replied: 
'^  This  reasoning  appears  to  me  to  be  fallacious;  that  which  would 
be  negligence  in  a  company  with  reference  to  the  state  of  their 
premises,  or  the  manner  of  conducting  their  business,  so  as  to 
give  a  right  to  compensation  for  an  injury  resulting  therefrom  to 
a  stranger  lawfully  resorting  to  their  premises  in  ignorance  of  the 
existence  of  the  danger,  will  give  no  such  right  to  one  who,  being 
aware  of  the  danger,  voluntarily  encounters  it,  and  fails  to  take 
the  extra  care  necessary  to  avoiding  it.''  His  lordship,  neverthe- 
less, fully  concurred  in  the  verdict  upon  the  question  of  negli- 
gence. Mr.  Justice  Mellor*  and  Mr.  Justice  Grove  thought  there 
was  no  evidence  of  negligence. 

Lord  Justice  Mellish  started  with  the  proposition  that  every 
person  who  carries  on  a  dangerous  trade  is  bound  to  take  reason- 
able care  that  no  other  person,  not  being  his  own  servant,  suffers 
a  personal  injury  from  the  manner  in  which  his  trade  is  carried 
on.^  The  servant,  of  course,  contracts  that  he  will  run  all  the  ordi- 
nary risks  arising  from  the  nature  of  his  master's  business,  and  all 
risks  arising  from  the  negligence  of  his  company's  servants. 
Here  the  plaintiff  entered  into  no  contract  with  the  defendants; 
his  contract  with  the  contractor  was  res  inter  alios  acta  and  im- 

1  See  Cooley  on  Torto,  549;  Bigelow's  Lead.  Caees  on  TortB,  708. 
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material.  His  lordship  expressed  himself  as  being  unable  to  find 
any  principle  by  which  railway  companies  arc  freed  from  the  lia- 
bility of  taking  reasonable  care  that  the  servants  of  contractors 
are  not  injured  by  the  passing  trains^  and  that  inasmuch  as  they 
had  been  found  guilty  of  negligence  the  plaintiff  should  re- 
cover. 

*Lord  Justice  Baggallay  agreed  with  Lord  Justice  Mel-  [521*] 
lish  in  thinking  that  the  plaintiff  could  not  be  considered 
as  the  servant  of  the  defendants;  that  the  latter  were  rightly  fonnd 
guilty  of  negligence;  and  that  inasmuch  as  at  the  time  of  the  acci- 
dent the  plaintiff  was  upon  the  premises  of  the  company  in  the 
course  of  fulfilling  on  behalf  of  his  employer  a  contract  in  which 
his  employer  and  the  company  were  jointly  interested,  he  was 
there  upon  lawful  business,  and  not  upon  bare  permission. 

This  case  is  far  from  being  a  satisfactory  authority  from  any 
point  of  view.  The  jury  find  that  the  railway  company  was 
guilty  of  negligence.  The  judge  at  the  trial  is  satisfied  with  the 
verdict,  and  the  Court  of  Exchequer  refuses  to  disturb  it.  Of 
the  five  judges  who  composed  the  Court  of  Appeal,  three,  viz., 
the  Lord  Chief  Justice,  Lords  Justices  Hellish  and  Baggallay, 
thought  the  finding  of  the  jury  riglit,  but  the  former  thought  the 
defendants  not  liable  notwithstanding,  by  the  application  of  a  rule 
that  hitherto  had  been  applied  only  in  questions  of  the  liability 
of  an  employer  to  his  workmen;  the  two  other  judges  thought 
there  was  no  evidence  of  negligence.  The  decision  itself  is  thus 
reduced  to  a  minimum  as  an  authority. 

The  Court  of  Appeal  has  recently  decided  a  case  (y)  which  has 
an  important  bearing  upon  that  branch  of  the  law  relating  to  the 
liability  of  an  employer,  which  defines  and  determines  who  are 
fellow-servants.  In  that  case  the  defendants  and  the  Great 
Northern  Railway  Company  owned  adjoining  stations,  which 
were  worked  by  a  joint  station  staff,  the  cost  of  whose  salaries 
was  borne  equally  by  the  two  companies.  A.,  one  of  the  joint 
staff,  was  hired  and  paid  by  the  Great  Northern  Company;  and 
whilst  engaged  in  his  duty  as  signalman  was  killed  by  an  engine 
belonging  to  and  driven  by  a  driver  in  the  employ  of  the  defend- 
ants.   At  the  trial,  before  Mr.  Justice  Quain,  the  jury  found  that 

(y)  Swoinaon  v.  The  North  Eastern  Railway  Company,  38  L.  T.  Rep.  201. 
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there  was  negligence  on  the  part  of  the  driver  of  the  defendants' 
engine,  and  that  there  was  no  contributoiy  negligence  on  the  part 
of  the  deceased.  Leave  was  reserved  to  the  defendants  to  move 
to  enter  the  verdict  for  them,  on  the  gronnd  that  the  deceased 
and  the  engine-driver  were  engaged  in  one  common  employment, 
and  that  the  risk  which  resulted  in  the  death  was  incidental  to 
such  employment  The  Exchequer  Division  made  the  role  abso- 
Inte.  It  was  argned  on  appeal  that  the  decision  of  the 
[522*]  conrt  below  conld  not  be  supported  ^except  on  the  assump- 
tion that,  whenever  a  servant  is  engaged  in  any  duty  which 
benefits  some  other  person  besides  his  employers,  he  must  be^ 
held  to  have  undertaken  the  risk  of  injury  from  the  negligence  of 
all  Buch  other  person's  servants,  although  such  person  has  not 
entered  into  any  contract  with  him,  and  has  no  control  over  him. 
The  Court  of  Appeal,  after  taking  time  to  consider  the  question, 
held  that  the  defendants  were  liable,  and  reversed  the  judgment 
of  the  conrt  below,  thus  re-affirming  the  correctness  of  decisions 
of  the  class  of  Abraham  v.  Reynolds  (3).  ^  The  cases,"  said  Lord 
Justice  Brett,  '^  bear  out  the  proposition  which  is  nearly,  but  not 
quite,  laid  down  by  Baron  Pollock  in  delivering  judgment  in  the 
court  below,  when  he  says:  ^IJp  to  a  certain  point  it  is  dear 
that  whenever  the  person  injured,  and  he  by  whose  negligent  act 
the  injury  is  occasioned,  are  engaged  in  a  common  employment 
in  the  service  of  the  same  master,  no  action  will  lie  against  the 
master  if  he  be  innocent  of  any  personal  negligence.  The  negli« 
geuce  of  a  fellow-servant  is  taken  to  be  one  of  the  risks  which  a 
servant,  as  between  himself  and  his  master,  undertakes  when  he 
entered  into  the  service.'  .  .  .  I  should  accept  the  view  put  for- 
ward by  Baron  Pollock,  with  a  certain  limitation.  I  agreq  with  the 
passage,  if  the  meaning  be  that  which  I  am  about  to  state;  but  I 
should  enlarge  it,  so  as  to  say  that  a  person,  to  come  within  the 
exception  from  the  rule  as  to  liability,  must  have  adopted  terms 
of  service  such  as  to  have  placed  him  under  the  control  and  orders 
of  the  person  for  whom  he  was  working."  Keferring  to  the  jndg- 
ment  of  the  court  below.  Lord  Justice  Bramwell  observed:  "I 
cannot  take  that  view  of  the  facts,  for  I  think  that  in  no  case  was 
Swainson  (the  deceased)  the  servant  of  the  Iforth  Eastern  Bail« 
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way  Company.  He  was  not  hired  by  them;  they  could  not  dis- 
charge him;  he  had  no  claim  for  wages  against  them;  they  gave 
him  no  orders  except  through  the  Great  Northern  Railway  Com- 
pany. ...  It  occurred  to  me  at  one  time  that  if  the  accident 
had  happened  while  the  defendants'  engine  was  employed  with 
Swainson  they  could. have  said  that  he  was  working  for  the  Great 
Northern  Company  in  a  joint  employment  with  the  servants  of 
the  defendants,  and  that  therefore  the  defendants  were  not  liable; 
but  I  think  this  view  is  not  well  founded.  It  is  like  the  case  of 
a  carman  going  to  a  warehouse  to  receive  bales  of  cotton, 
and  a  bale  being  negligently  dropped  on  him  *by  the  [528*] 
servants  of  the  warehouse-keeper  who  were  lowering  the 
bales  to  him;  there  it  was  held  that  an  action  could  be  maintained 
against  the  warehouse-keeper,  although  the  operation  was  in  one 
sense  a  joint  operation ''  (a).  In  the  present  case,  however,  the 
engine  had  left  the  Great  Northern  Company's  premises,  and  liad 
done  the  joint  work.  There  was  no  proof  that  tlie  deceased  had 
adopted  terms  of  service  which  placed  him  under  the  control  and 
orders  of  the  defendants,  or  that  any  partnership  in  the  station 
existed  between  the  defendants  and  the  Great  Northern  Eailway 
Company.  The  case  of  Woodley  v.  2^e  Metropolitan  Rail. 
Co.  {b)  does  not  appear  to  have  been  referred  to. 

In  the  report,  dated  June,  1877,  of  the  select  committee  ap- 
pointed to  inquire  into  the  advisability  of  making  certain  altera- 
tions in  the  law  of  masters  and  servants,  it  is  said  (sect  11):  '^  A 
master  is  not  altogether  free  from  liability  to  his  servant  for  in- 
juries resulting  in  the  course  of  his  employment  If  it  can  be 
shown  that  the  master  has  omitted  to  provide  the  servant  with 
proper  materials  and  resources  for  the  work  ^  (such  as  engines  or 
scaffolding),  or  has  been  negligent  in  the  choice  of  the  person  to 
whom  he  intrusts  the  supply  of  such  materials  or  the  arrangement 
of  such  work,  or  has  been  guilty  of  want  of  care  in  the  selection 
of  proper  servants,'  the  master  is  liable,  even  to  his  own  servant, 
for  any  injury  resulting  from  such  omission  or  negligence.  But 
to  establish  his  liability,  it  must  be  brought  home  to  the  master 
personally.  The  development  of  modem  industry  has  created  large 

(a)  Abrahams  v.  Reynolds,  SQpro.  '  See  Cooley  on  Torts,  549,  556. 

[h)  d6  L.  T.  Rep.,  N.  S.  419.  '  See  Cooley  on  Torts,  558. 
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unmbers  of  employing  bodies,  sach  as  corporations  and  paUic 
bodies,  to  whom  it  is  not  possible  to  bring  home  some  per- 
sonal default;  and  there  are  other  cases  in  which  masters  leare  the 
whole  conduct  of  their  business  to  agents  and  managers,  them- 
selves taking  no  personal  part  whatever,  either  in  the  snpply  of 
materials  or  in  the  choice  of  subordinate  servants."  The  com- 
mittee, therefore,  suggested  that  in  such  cases,  {.  e.,  where  the  actual 
employers  cannot  personally  discharge  the  duties  of  masters,  or 
where  they  deliberately  abdicate  their  functions,  and  del^;ate  them 
to  agents,  the  acts  or  defaults  of  the  agents  who  thus  discharge 
the  duties  and  fulfil  the  functions  of  masters  should  be  considered 
as  the  personal  acts  or  de&ults  of  the  principals  and  employers, 

and  should  impose  the  same  liability  on  such  principals  and 
[524*]  employers  as  they  would  have  *been  subject  to  had  they 

been  acting  personally  in  the  conduct  of  their  business^ 
notwithstanding  that  such  agents  are  technically  in  the  employ- 
ment of  the  principals. 

Fellow  servants  are  those  only  who  are  employed  by  the  same 
master  and  engaged  in  a  common  employment^  In  the  report  to 
which  reference  has  been  already  made,  it  is  said  that  there  can 
be  no  doubt  that  the  effect  of  abolishing  the  defence  of  common 
employment  would  effect  a  serious  disturbance  in  the  industrial 
arrangements  of  the  country,  and  a  quotation  was  made  from  the 
judgment  of  an  American  case  as  expressing  the  opinion  of  the 
committee  on  the  question  of  the  public  policy  involved  in  the 
existing  law.  *^  When  several  persons  are  employed  in  the  con- 
duct of  one  common  enterprise  or  undertaking,  and  the  safety  of 
each  depends  much  upon  the  care  and  skill  with  which  each  other 
shall  perform  his  appropriate  duty,  each  is  an  observer  of  the  con- 
duct of  the  other,  can  give  notice  of  any  misconduct,  incapacity  or 
neglect  of  duty,  and  leave  service  if  the  common  employer  will 
EK>t  take  such  precautions  and  employ  such  agents  as  the  safety  of 
the  whole  party  may  require.  By  these  means  the  safety  of  each 
will  be  much  more  effectually  secured  than  could  be  done  by  a  re- 
sort to  the  common  employer  for  an  mdemnity  in  the  case  of  loss 
of  life  by  the  negligence  of  each  other."  The  committee,  however, 
expressed  an  opinion  that  the  doctrine  of  common  employment 

1  See  poet,  p.  532. 
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had  been  carried  too  far,  since  workmen  employed  by  a  contractor^ 
and  workmen  employed  by  a  person  or  company  who  has  employed 
snch  contractor,  are  considered  as  being  in  the  same  common  em- 
ployment 

There  is  an  important  class  of  cases  in  which  the  question  raised 
is  whether  a  person  who  has  been  injured  whilst  assisting  the 
agents  or  servants  of  the  defendant  has  any  right  of  action  against 
the  defendant  for  snch  injury.  This  class  of  cases  may  again  be 
distributed  under  three  heads: 

(a.)  Where  the  assistance  of  the  injured  party  has  been  purely 
voluntary  and  uninvited. 

(b.)  Where  the  assistance  has  been  invited  in  a  matter  in 
which  the  injured  party  has  a  common  interest. 

(c)  Where  the  assistance  has  been  solicited,  though  in  a 
matter  in  which  the  injured  party  has  no  common  in- 
terest 
First,  as  to  the  cases  in  which  the  assistance  has  been 
given  ^voluntarily  and  in  the  absence  of  a  common  in-  [525*] 
terest  As  between  master  and  servant,  the  well-known 
rale  is  that  the  latter  undertakes  as  between  himself  and  his  mas- 
ter to  run  all  ordinary  risks  of  service,  induding  the  negligence 
of  a  fellow-servant  {c).  Can  a  person  by  volunteering  his  services 
have  any  greater  rights  or  impose  any  greater  duties  than  if  he 
had  been  a  hired  servant?  The  question  was  much  discussed  in 
the  year  1857,  in  Degg  v.  Midland  Hail.  Co.  {d).  The  court  took 
time  to  consider  its  judgment,  not  so  much  from  any  doubt  on 
the  merits  of  the  dispute  between  the  parties,  as  from  a  difficulty 
as  to  a  point  of  pleading.  The  court  was  of  opinion  that  it  is  as 
competent  to  a  man  to  agree,  and  as  reasonable  to  hold  that  he 
does  agree,  that  if  allowed  to  assist  in  the  work,  though  not  paid 
for  it,  he  will  take  care  of  himself  from  the  negligence  of  his  fel- 
low-servants, as  it  would  be  if  paid  for  his  services.  The  argument 
on  behalf  of  the  defendant  was,  however,  that  no  such  agreement 
could  be  implied,  inasmuch  as  the  deceased  was  a  trespasser. 
Hence  it  was  said,  on  the  rihthority  of  Bird  v.  Holbrooh  («); 
LijncK  V.  Nvrdeth  (/),  and  a  dictum  of  Mr.  Justice  Maule  in 

(c)  Wiggett V.  Fox,  11  Ex.  839;  S.  C,       {e)  4  Binje  fl.  S.  628. 

25  L.  J.,  Ex.  188.  (/)  1 Q.  B  "&%  ^^^-  ^-^  0-  B.  73. 

(d)  26  L.  J.,  Ex.  171. 
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Barnes  v.  Wood  {g)y  that  an  action  might  be  maintained  for  in- 
juries resulting  from  the  negligence  in  this  case  —  the  shunting 
of  trucks  —  of  the  defendants'  servants.  Baron  Bramwell,  how- 
ever, who  delivered  the  judgment  of  the  court,  remarked  that  it 
would  certainly  be  strange  that  the  case  should  be  better  if  the  de- 
ceased was  a  wrongdoer  than  if  he  had  not  been.  At  the  same 
time  the  court  was  careful  not  to  be  understood  as  intending  to 
lay  down  any  general  proposition  that  a  wrongdoer  never  can 
maintain  an  action;  nor  did  it  express  any  opinion  upon  the  cases 
cited,  although  Baron  Bramwell  doubted  whether  Bird  v.  SoU 
hrook  could  be  supported.  ^^  It  may  be,"  it  was  said  by  the  court, 
^^  that  had  the  mischief  here  arisen  from  the  personal  act  of  the 
master,  he  knowing  that  the  deceased  was  there,  the  master  would 
have  beeen  liable.  •  •  .  If  a  servant  is  driving  his  master  in  a  car- 
riage, and  a  person  gets  up  behind,  and  the  servant,  knowing  that, 
drives  carelessly  and  injures  that  person,  the  servant  may  be 
liable;  but  why  is  the  master  to  be  responsible?"    It  was  also 

pointed  out  in  the  judgment,  that  some  acts  are  abso- 
[526*]  lutelyand  intrinsically  wrong,  such  as  those  which  *nece8* 

sarily  do  injury;  others  again  are  wrong  only  from  their 
probable  consequences.  For  the  former,  when  done  by  his  agent, 
the  principal  is  not  liable,  nor  is  he  for  the  acts  of  the  servant  or 
agent  which  are  not  wrong  in  themselves,  but  become  so  for 
reasons  personal  to  the  servant  and  his  wilful  disregard  of  them; 
e,  g.j  when  knowing  of  the  danger  attendant  upon  the  perfonn- 
ance  of  such  acts,  he  nevertheless  performs  them.  The  master 
can  be  liable  only  when  he  has  infringed  a  duty;  as,  for  instance, 
if  he  ordered  his  servant  to  fire  a  gun  near  a  highway,  or  if  he 
orders  him  to  ride  in  such  a  way  as  to  injure  a  trespasser,  whose 
presence  was  known  to  the  former. 

The  principle  of  the  above  case  was  approved  by  the  Exchequer 
Chamber  in  Potter  v.  FauUcner  (A).  In  that  case  the  plaintiff 
was  injured  by  the  fall  of  a  bale  of  cotton,  but  it  appeared  that  he 
was  invited  by  the  defendant's  servant  to  assist  in  the  work,  in 
the  performance  of  which  he  was  injured.  It  was  argued  for  the 
plaintiff  that  in  all  the  later  authorities  the  exceptions  from  the 
operation  of  the  principle  upon  which  rest  the  maxims  Beepond- 

m 

(g)  9  C.  B.  392;  19  L.  J.,  C.  P.  195.  {h)  81  L.  J.,  Q.  B.  30l 
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mt  superior  and  Qui  facvt  per  aUxmi^facit  per  se^  have  been  put 
upon  the  ground  either  that  the  master  impliedly  contracts  with 
the  servant  not  to  be  liable  to  him  for  the  negligence  of  his  fel- 
low-servants, or  that  the  servant  when  he  enters  the  service  im- 
pliedly takes  the  risks  arising  from  the  negligence  of  liis  fellow- 
eervants.  It  was  also  suggested  that  Degg  v.  Midland  Rail.  Co. 
should  be  reconsidered,  and  that  the  plaintiff  as  a  volunteer  had  a 
right  of  action.  The  court  considered  the  case  to  be  that  of  one 
who  volunteered  to  associate  himself  with  the  defendant's  servant 
in  the  performance  of  the  defendant's  work,  and  this  without  the 
consent,  or  even  the  knowledge,  of  the  defendant  Such  a  person, 
it  was  said,  cannot  stand  in  a  better  position  than  those  with  whom 
he  associates  himself,  in  respect  of  their  master's  liability.  !No 
great  stress  was  laid  upon  the  &ct  that  the  plaintiff  had  been  re- 
quested by  the  defendant's  servant  to  assist,  nor  was  any  question 
raised  with  respect  to  the  authority  of  the  servant  to  make  the  re- 
quest. Consequently  nothing  was  said  of  the  effect  upon  a  de- 
fendant's liability  of  a  request  to  assist  in  a  matter  in  which  the 
injured  person  has  no  common  interest,  the  request  moving  from 
the  defendant.  In  subsequent  cases,  as  will  be  seen,  this  con- 
dition became  important. 

'  *The  principle  of  NioJtolson,  v.  The  I/mcashire  and  [627*] 
Torkahire  Rail.  Co.  (i),  decided  in  1865,  and  decisions  of 
the  same  class,  have  been  applied  to  cases  in  which  persons  have 
been  injured  whilst  assisting  the  servants  of  the  defendant.  In 
that  case,  the  plaintiff,  a  passenger,  on  alighting  from  the  train 
was  directed  by  the  ticket  collector  to  "  pass  on,"  and,  in  order  to 
reach  the  place  of  exit,  he  walked  with  other  passengers  alongside 
the  train.  This  was  the  usual  and  recognized  practice.  While 
60  walking  the  plaintiff  stumbled  over  a  hamper  and  sustained 
injuries.  It  was  contended  for  the  plaintiff,  that  there  was  evi- 
dence of  negligence,  and  that  the  facts  amounted  to  an  invitation 
by  the  company  to  use  the  path  where  the  accident  happened. 
The  court  adopted  this  view,  and  discharged  a  rule  to  enter  a  non- 
suit 

Secondly,  where  a  person  assists  in  a  uxatter  in  which  he  has  a 
common  interest,  and  where  his  assistaixr^^  \ft  solicited,  the  case 
must  be  distinguished  from  that  of  ma^V   -.  ftti4  setvant  or  \o\un- 

(0  34  L  J.,  Ex.  84 
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teer.  If  he  is  injared  by  the  negh'gence  of  the  servants,  or  by 
reason  of  the  defective  nature  of  the  roachinerj  or  appliances,  he 
has  a  remedy  against  the  master.^  Beported  cases  go  to  this  ex- 
tent, bat  there  appears  to  be  little  doabt  that  a  person  ceases  to 
be  a  volunteer  if  his  assistance  was  given  upon  request  {j)j  assum- 
ing of  course,  that  the  person  who  makes  the  request  is  acting 
within  the  scope  of  his  employment  in  making  such  request 

In  Indermav/r  v.  Dames  {k)y  decided  in  1866,  the  defendant 
was  a  sugar  refiner,  at  whose  place  of  business  there  was  a  shaft 
used  for  moving  sugar.  This  shaft  was  necessary  and  usual  in 
the  business  of  a  sugar  refiner.  Whilst  it  was  in  use  it  was  prop- 
erly kept  open  and  unfenoed.  When  it  was  not  in  use  it  was 
sometimes  necessary  to  keep  it  open  for  proper  ventilation;  but 
it  was  not  necessary  when  not  in  use  that  it  should  be  unfenced. 
The  plaintiff  was  a  gas-fitter  employed  by  a  patentee  who  supplied 
the  defendant  with  his  patent  gas  regulators,  to  be  paid  on  condi- 
tion that  it  affected  a  certain  saving.  For  the  purpose  of  ascer- 
taining whether  such  saving  had  been  effected,  the  plaintiff's  em- 
ployer sent  him  to  test  the  action  of  the  regulator,  and  whilst  he 
was  so  employed  he  fell  accidentally  down  the  shaft,  without  any 

fault  or  negligence  on  his  part,  as  the  jury  found,  and  was 
[528*]  seriously  hurt.    A  verdict  for  the  plaintiff  *was  upheld 

by  the  full  court  To  the  argument  that  the  plaintiff  was 
a  bare  licensee,  Mr.  Justice  Willes  replied,  it  failed  ^^  because  the 
capacity  in  which  the  plaintiff  was  there  was  that  of  a  person  of 
lawful  business,  in  the  course  of  fulfilling  a  contract  in  which  both 
the  plaintiff  and  the  defendant  had  an  interest,  and  not  upon  bare 
permission."  This  decision  was  upheld  in  the  Court  of  Exchequer 
Chamber. 

I  In  JETolmes  v.  The  North  Eastern  Rail.  Co.  (Z),  decided  in 
1870,  the  plaintiff,  who  was  consignee  of  a  coal  waggon  which 
could  not  be  unloaded  in  the  usual  way  on  account  of  the  crowded 
state  of  the  company's  premises,  with  the  permission  of  the  sta- 
tion master  went  to  his  waggon  and  assisted  in  unloading  it  It 
was  the  practice  for  consignees  of  coal,  or  their  servants,  to  assist 

^  See  ante,  p.  506,  note.  (k)  L.  R.,  1  C.  P.  274;  2  ib.  311. 

(J)  SeeperCockbnm,  G.  J.,  in  Wright  {l)  L.  R.,  4  Ex.  254;  affirmed,  ib.  6 

▼.  London  and  North  Western  Railway  Ex.  123, 
Company,  infra. 
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in  unloading.  While  doing  so  he  tumbled  into  a  hole,  and  it  was 
held  that  he  was  entitled  to  recover,  because  he  was  engaged  with 
the  consent  and  invitation  of  the  defendants  in  a  transaction  of 
common  interest  to  both  parties,  and  was,  therefore,  entitled  to 
require  that  the  defendants'  premises  should  be  in  a  reasonably 
secure  condition. 

Of  the  judges  of  the  court  below.  Barons  Bramwell  and  Chan- 
nell  remarked  that  they  found  some  difficulty  in  determining  to 
what  extent  the  plaintiff  was  a  licensee.  '^  If  the  plaintiff  had 
gone  where  he  did  by  the  mere  license  of  the  defendants,"  said 
Baron  Bramwell,  he  would  have  gone  there  subject  to  all  the  risks 
attending  his  going.  ...  I  have  had  great  doubt  whether  all 
such  persons  were  not  mere  licensees,  and  I  have  that  doubt  still; 
for  the  defendants  might  at  any  time  say  to  them,  ^  You  have  no 
right  to  go  there,'  and  prevent  them  from  doing  so.  Still,  I  think 
they  come  within  the  description  of  pei*sons  invited  to  go  there, 
in  the  same  sense  in  which  persons  are  invited  to  walk  into  a 
shop.  They  are  persons  who  are  in  effect  told  that  they  may 
safely  do  that  which  it  is  for  the  convenience  of  both  parties  to 
have  done.^  Nicholson  v.  Lancashire^  <&c.j  Hail.  Co.  (m)  is  in 
favour  of  this  view."  This  caf*e  is  one  of  great  authority,  because 
the  decision  is  supported  by  the  unanimous  decision  of  the  Court 
of  Exchequer,  as  well  as  of  seven  judges  in  the  Exchequer  Cham* 
ber,  who  adopted  the  reasons  given  in  the  court  below  (n). 

^^The  principle  was  thus  established  that  when  a  person,  [529*] 
being  on  the  premises  of  another  for  the  purpose  of  carry- 
ing into  effect  a  contract  of  carriage  and  delivery,  gets  the  assent 
of  that  other  person  to  assist  in  the  work  as  indicated  in  the  usual 
course  of  business,  he  is  entitled  to  redress,  if  the  part  of  the  prem- 
ises where  he  is  engaged  is  in  a  condition  which  is  dangerous  for 
the  person  engaged  upon  it,  and  injury  results  to  him.  The  same 
principle  was  held  to  be  applicable  where  the  defendants  con- 
tracted to  carry  a  heifer  by  train,  and  the  plaintiff,  on  the  arrival 
of  the  train  at  its  destination,  with  the  assent  of  the  station-master, 
assisted  to  shunt  the  horse-box  in  which  the  heifer  was,  and  was 
injured  in  so  doing  by  the  negligence  of  the  defendants'  servants. 

^  See  ante,  p.  506,  note.  v.  London  and  North  Western  Railway 

(m)  34  L.  J.,  Ex.  84.  Company,  L.  R.,  10  Q.  B.  296;  33  L.  T. 

(ft)  See  per  Lord  Coleridge  in  Wright    Rep.,  N.  S.  830. 
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^The  pbdntifl^"  said  Lord  Ck>Ieridgey  ^was  not  here  a  volanteer; 
if  so,  he  would  have  been  boond  to  take  the  risk;  nor  is  his  the 
case  of  a  master  and  servant;  if  so,  he  conld  not  have  recovered,  as 
the  master  woald  not  have  been  liable  for  the  n^ligenoe  of  his 
fellow-servants;  but  it  is  a  case  where  a  railway  company,  who 
are  bound  to  deliver  certain  goods,  allow  him  to  take  part  in 
that  delivery,  and  they  are  bound  to  see  that  he  is  not  injured."  At 
the  same  time,  it  cannot  be  laid  down,  as  a  rule,  that  every  person 
who  is  entitled  to  receive  goods  from  a  defendant  is  entitled  to 
assist  the  servants  of  the  defendant;  but,  probably,  the  rule  would 
apply  where  the  assistance  is  given  for  the  convenience  of  the 
defendant,  and  is  sanctioned  expressly  or  impliedly  {o). 

In  the  following  summary  an  attempt  is  made  to  digest  the  rules 
which  are  deducible  from  the  forgoing  cases. 

1.  The  master  or  employer  is  not  liable  unless  on  his  part  there 
is  negligence  in  that  in  which  he  has  contracted  or  undertaken 
with  bis  workmen,  either  expressly  or  impliedly  (jp^ 

He  is  liable: 
(1.)  Where  he  personally  interferes  and  an  accident  happens 

through  his  negligence  (^): 
(2.)  Where  he  neglects  to  select  proper  and  competent  work- 
men or  managers  (r):  ^ 
(3.)  Where  he  fails  to  supply  adequate  resources  for  the 
[530*]         *work  (y),^  provided  the  workman    has  not  taken 
the  employment  with  knowledge  of  the  want  of  sudi 
adequate  resources  (r)/ 
(4.)  The  same  remark  applies  where  the  master  knowingly 
orders  his  workmen  or  a  servant  to  use  unsafe  tackle  («). 

2.  When  a  servant  enters  on  an  employment  he  accepts  the  ser- 

(o)  Wrigrbt  T.  London  and  NorQi  'See  ante,  p.  510,  note  and  cases 

Western  Railway  Company,  L.  R.,  10  thexe  cited. 

Q.  B.  298;  33  L.  T.  Rep.,  N.  S.  830,  (g)  Wilson  v.  Meny,  supra. 

See,  too,  Trebatt  v.  Bristol  and  Exeter  ^See  ante,  p.  510,  note  and  cases 

Railway  Company,  L.  R.,  6  Q.  B.  73.  there  cited. 

(p)  Wilson  V.  Meny,  L.  R.,  1  So.  Ap.  (r)  Infra. 

332.  *See  ante,  p.  508,  note  1,  and  cases 

'  See  Cooley  on  Torts,  549  et  seq.  there  dted. 

(q)  Roberts  v.  Smith,  2  H.  &  N.  213.  (a)  See  Williams  y.  doa^  27  L.  J., 

See  Ormond  v.  Holland,  1 E.  B.  &  E.  102.  Ex.  325.    See  infra  fxx  other  instances 

(r)  Wilson  v.  Merry,  supra.  of  his  liability. 
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rice  with  the  risks  incidental  to  it,  and  if  he  accepts  an  employ- 
ment on  machinery  defective  from  its  construction,  or  from  the 
want  of  proper  repair,  and  with  the  knowledge  of  the  facts  enters 
on  the  service,  the  employer  is  not  liable  for  any  injury  to  the  ser- 
vant within  the  scope  of  the  danger  which  both  the  contracting 
parties  contemplated  as  incidental  to  the  employment.^  This  dan- 
ger cannot,  however,  be  aggravated  by  any  omission  on  the  part  of 
the  employer  to  keep  such  machinery  in  the  condition  which,  from 
the  terms  of  the  contract,  or  from  the  nature  of  the  employment, 
the  workman  has  a  right  to  expect  that  it  would  be  kept  {t), 

3.  If  the  danger  is  concealed  from  the  workman,  and  an  acci- 
dent happens  before  he  becomes  aware  of  it,  or  if  he  is  led  to  expect, 
or  may  reasonably  expect,  that  precautions  will  be  adopted  by  the 
employer  to  prevent  or  lessen  the  danger,  and  from  want  of  such 
precautions  an  accident  happens  to  him  before  he  has  become 
aware  of  their  absence,  he  may  hold  the  employer  liable  (t^). 

So  far  as  civil  consequences  are  concerned,  it  is  competent  to  an 
employer  to  invite  persons  to  work  for  him  under  circumstances 
of  danger  caused  or  aggravated  by  want  of  due  precautions  on  the 
pai*t  pf  the  employer.  If  a  man  chooses  to  accept  the  employment, 
or  to  continue  in  it  with  a  knowledge  of  tlie  danger,  he  must  abide 
the  consequences,  so  far  as  any  claim  to  compensation  against  the 
employer  is  concerned  (a?). 

I  Semhley  if  he  becomes  aware  of  the  danger  which  has  been  con- 
cealed from  him,  and  which  he  had  not  the  means  of  becoming 
acquainted  with  before  he  entered  on  the  employment,  or  of  the 
necessary  means  to  pi*event  mischief,  his  proper  course 
^is  to  quit  the  employment  If  he  continues  in  it  he  is  in  [531^] 
the  same  position  as  though  he  had  accepted  it  with  the 
full  knowledge  of  its  danger  in  the  first  instance.' 

^  See  Gooley  on  Torts,  551,  552,  and       {x)  Ibid, 
cases  there  dted.  '  If  a  servant  snes  the  master  for  an 

(i)  Clarke  v.  Holmes,  7  H.  &  N.  937;  iignry  which  haa  resulted  from  a  peril 

Woodleyv.Meixopolitan  Railway  Com-  which  had  come  to  the  knowledge  of 

pany,  86  L.  T.  Rep.,  N.  8.  420;  Bar-  the  pli^t^S,  and  ought  to  have  been 

ton*8  Hill  Colliery  Company  v.  Reid,  8  knowi^  \p  ^^  master,  it  is  held  to  be 

Maoq.  282;  Dynen  v.  Leach,  26  L.  J.,  contrjL    t^tj  tiegA^TM»  on  the  pajt  of 

Ex.  221,  explained  in  Mellois  v.  Shaw,  the  Vv^       tvg  U  ^«  ^«^  ^  ^P^  ^^ 

1  B.  &  8.  446.  CoaV  ^^     tot^ft.  ^i  ^^^  ^-  "^®^ 

(u)  Ibid.  Be^'^  0^      u,^0).,U^^MS.41^i 
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4.  An  employer  does  not  warrant  the  soundness  of  materials  or 
machineiy  used  by  the  workmen,  bat  be  is  bound  to  exercise  rea- 
sonable care  in  their  selection  (^y 

5.  In  selecting  a  manager  or  workmen,  the  employer  is  only 
bound  to  exercise  reasonable  care;  he  does  not  warrant  their  com- 
petency {zy 

6.  The  ordinary  rule  with  respect  to  the  non-liability  of  an  em- 
ployer for  injuries  sustained  by  a  workman  does  not  apply  in  cases 
when  the  master,  being  one  of  several  co-proprietors  and  engaged 
jointly  with  the  servant  in  the  work,  is  guilty  of  the  negligence 
from  which  the  servant  suffered  (a). 

The  other  co-owners  are  also  liable  under  the  circumstances 
mentioned  (J). 

7.  Semiley  the  rule  respecting  the  non-liability  of  a  master  or 
employer  is  only  one  of  a  class,  and  applies  to  every  establishment, 
so  that  no  member  of  an  establishment  can  maintain  an  action 
against  the  master  for  an  injury  done  to  him  by  another  member 
of  that  establishment  in  respect  of  which,  if  he  had  been  a  stranger, 
he  might  have  had  a  right  of  action.  Thus  a  friend  of  the  ser- 
vant, a  son,  a  relative  living  in  the  same  house,  not  in  the  charac- 
ter of  servant  but  as  a  member  of  the  same  family,  cannot  main- 
tain an  action  any  more  than  a  servant  could  (e). 

8.  Persons  who  volunteer  to  assist  servants  or  workmen  are  in 
the  same  position  as  the  workmen  or  servants,  so  far  as  concerns 
their  right  to  recover  from  the  master  for  any  injary  resulting 
from  the  negligence  of  such  workmen  or  servants.  They  can 
have  no  greater  rights  against,  nor  impose  any  greater  duty  upon, 
a  master  than  would  have  existed  had  they  been  hired  servants  (^2). 

LeClur  v.  St  Paul,  etc.  R.  R.  Co.,  20  R.  Ck>.,  Gt  of  Appeals  of  N.  Y.,  Match 

Minn.  9;  Sullivan  v.  Lonisville  Bridge  19, 1878;  Stevenaon  v.  Jewett,  16  Hon* 

Co.,  9  Bosh,  81 ;  Patterson  v.  Pittsbnuer.  210. 

etc  R.  R.  Co.,  76  Pcnn.  St  889;  Ma-  {z)  Potter  v.  Fanlkner,  81 L.  J.,  Q.  B. 

lone  V.  Hawley,  46  Cal.  409;  Dillon  v.  80;  Tarrant  v.  Webb,  18  C.  B.  796. 

U.  P.  R.  R.  Co.,  8  Dill.  819;  Belair  v.  'See  ante,  p.  510,  note   and  cases 

Chicago,  eto.  R.  R.  Co.  48  Iowa,  662;  there  cited. 

Davis  V.  Detroit,  ete.  R.  R.  Co.,  20  Mich.  (a)  Ashworth  v.  Stanwix,  30  L.  J.,  Q. 

105 ;  Mad  River,  ete.  R.  R.  Co.  v.  Bar-  B.  188;  Mellors  v.  TJnwin,  1 B.  &  S.  437. 

ber,  50  Ohio  St  541;  St  Louis,  ete.  R.  {h)  Ashworth  v.  Stanwix,  supra. 

R.  Co.  V.  Britz,  72  111.  256.  (e)  See  per  Pollock,  C.  B.,  in  Abra- 

(y)  Wigmore  v.  Jay,  5  Ex.  854.  hams  v.  Reynolds,  5  H.  &  N.  143. 

>  See   ante,  p.  510,  note  and  cases  (d)  Degg  v.  Midland  Railway  Gom« 

ihere  dted;  Mehan  v.  Syracuse,  etc.  R.  pany,  1  H.  &  C.  73. 
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For  the  distinction  between  the  statutory  and  common  law  lia* 
bility  of  employers,  see  Brittan  v.  Great  Western  Cotton  Co.  {e). 

When,  however,  a  person  assists  in  a  matter  in  which  he  has  a 
common  interest,  and  when  his  assistance  is  solicited  by  a 
^person  of  competent  authority,  he  has  a  remedy  against  [532*] 
the  master  of  the  servants  through  whose  negligence  he  is 
injured  (/). 

Sembley  a  person  ceases  to  be  a  volunteer  if  his  assistance  vras 
given  upon  request  (^). 

9.  A  man  is  not  liable  to  his  servant  for  the  acts  of  the  person 
whom  he  leaves  as  his  vice-principal  in  the  management  of  the 
business  (A);  nor  does  the  fact  that  the  employer  is  a  corporation 
make  any  difference  in  the  defendant's  liablity  for  the  act  of  his 
manager  {i)\  nor  is  it  material  that  the  manager  is  appointed  pur- 
suant to  an  act  of  parliament  (£);  nor  that  the  person  to  whom 
the  negligence  was  directly  imputable  was  a  servant  of  superior 
authority,  whose  lawful  directions  the  plaintiff  was  bound  to 
obey  (Z). 

10.  To  define  with  precision  the  expression  fellow-servant  and 
fellow-workman  is  a  matter  of  no  small  difficulty.  It  may,  how* 
ever,  be  said  that  the  authorities  go  to  the  length  of  the  proposi- 
tion that  those  only  are  to  be  considered  as  fellow-servants  who 
are  employed  by  the  same  master  and  engaged  in  a  common  em- 
ployment (m)} 

But  workmen  employed  by  a  contractor,  and  workmen  employed 

(e)  L.  R.,  7  Ex.  130.  (0  Felfcham  v.  England,  L.  B.,  2  Q. 

(/)  Holmes  v.  North  Eastern  Rail-  B.  33;  Gallagher  y.  Piper,  sapra. 

way  Company,   L.   B.,   4  Ex.    254;  (m)  Warbarton   v.   Great   Western 

affirmed,  6  ib.  128;  Wright  v.  London  Railway  Compay,  L.  R.,  2  Ex.  30;  Yose 

and  North  Western  Railway  Company,  v.  Lancashire  and  Yorkshire  Railvray 

L.  B.,  10  Q.  B.  298.  Company,  2  H.  &  N.  728. 

iff)  See  per  Cockbom,  C.  J.,  in  Wright  '  '*  Persons  are  fellow-seryants  where 

V.  London  and  North  Weston  Railway  they  axe  engaged  in  the  same  common 

Company,  supra.  pursuit  under  the  same  general  oontroL 

(h)  Wilson  y.  Meny,  L. R.,  1  Sc  Ap.  'A  foreman  is  a  servant  as  much  as 

826;  Howells  t.  Landore  Steel  Com-  any  other  b^^^^^^I^^^^'^^^^^^^^P^* 

pany,  L.  R.,  10  Q.  B.  62.  inten^^' »'    Ooo\ey  on  Totts,  544,  note; 

(t)  Morgan  V.  Yale  of  Neath  Bailway  WiU^^«  ^  ^  GrsWagVieT  y.  Piper,  16  C. 

Company,  supra;  Howells  t.  Landore  B.  (J^  ^     '\  ggft,  ^^4;  Wigmote  y.  Jay, 

Steel  Company,  supra.  5  Ea^  ^   ^*  g&4\  YeWJttsm  y.  England,  L. 

(k)  Howells  T.  Landore  Steel  Com-  R.,  ^  ^vTai',  Ctakago,  ete,  Bi. Bi.  Co. 

pany,  supra.  y.  W  ^  ^'  i^"^  ^'i  ^ummfi(ne\*i T. 
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bj  a  person  or  company  who  has  employed  endi  contractor,  aro 
considered  as  being  in  the  same  common  employment  and  fellow- 
servants  (n). 

This  mnst  be  taken  subject  to  what  is  said  in  Turner  v.  Great 
Ead^em  Rail  Co.  (o). 

The  following  instances  were  given,  in  a  Scotch  case,  of  the 
absence  of  snch  common  employment: 

Fish,  117  Mass.  312;  O'CoDnor  v.  KoV  197,  2IO;  littie  Miami  B.  B.  Co.  v. 
erto,  120  id.  227;  Zdgler  v.  Day,  123  Stevens,  20  Ohio,  415;  Cleveiand,  etc. 
id.  152.  See,  alao,  Bigelow'a  Lead.  R.  R.  Co.  v.  Keaiy,  3  Ohio  St  201; 
Cases  on  Torts,  710.  Louisville,  etc  R.  R.  Co.  v.  Collins,  2 

There  aze  many  cases  holding  that    Duv.  114;  Same  v.  Robinson,  4  Bosh, 
the  grade  of  service  of  the  two  servants    507;  Toledo,  etc  R.  R.  Co.  v.  O'Con- 
is  unimportant,  provided  the  services  of    ner,  77  111.  391;  Mann  v.  Oriental  Ftint 
each  in  his  particalar  sphere  and  de-    Works,  11  R.  1. 152. 
partment  are  directed  to  the  aooom-       See  this  dodzine    confawverted  in 
plishment  of  the  same  general  end.    Cooley  on  Torts,  543,  544,  and  cases 
See  Cooley  on  Torts,  543,  544,  note;    there  cited;  Lawler  v.  Androeooggin  R. 
Bacon,  J.,  in  Warner  v.  Erie  R.  R.  Co.,    R.  Co.,  62  Me.  463. 
39  N.  Y.  468,  470;  Coon  v.  Syracuse,       The  negligence  of  a  sopenntendent 
etc  R.  B.  Co.,  5  id.  492;  Columbus,    and  representative  of  the   pnncipal, 
etc  B.  B.  Co.  V.  Arnold,  31  Ind.  174;    charged  with  a  certain  class  of  his  do- 
Hoyer  v.  W.  B.  B.  Corp.  3  Cosh.  270;    ties,  is  the  negligence  of  tibe  princ^nl, 
Haid  V.  Yt.  etc  B.  B.  Co.,  32  Vt  473;    and  not  that  of  a  fellow-servant    Lan- 
O'ConneU  v.  B.  &  0.  B.  B.  Co.,  20    ing  v.  N.  Y.  C.  B.  B.  Co.,  49  N.  Y, 
Md.  212;  Sherman  v.  Bochester,  etc  B.    521;  Stevenson  v.  Jewett,  16  Hon,  210. 
B.  Co.,  17  N.  Y.  153;  Byan  v.  Cum-       Another  dass  of  cases  lays  down  the 
beiland,  etc  B.  B.  Co.  23  Penn.  St    rule  that  there  is  ezduded  from  the 
884;  Chicago,  etc  B.  B.  Co.  v.  Eeefe,    scope  of  the  general  rule,  the  case  of  a 
47  QL  108;  Pittsburg,  etc  B.  B.  Co.  v.    servant  izgured  by  the  negligence  of 
Devinney,  17  Ohio  St  197;  Wood  v.    another,  who,  though  employed  in  the 
New  Bedford  Coal  Co.,  121  Mass.  252;    same  general  business,  had  his  service 
St.  Louis,  etc  B.  B.  Co.  v.  Britz,  72    in  some  distinct  Iminch  of  it  SeeNash- 
III.  256;  Malone  v.  Hathaway,  64  N.    viUe,  etc.  B.  B.  Co.  v.  CnnoU,  6  Heidc 
Y.  5.  347;  Byan  v.  Chicago,  etc  B.  B.  Co., 

Quite  a  numerous  dass  of  cases,  how-    60  111.  171;  Toledo,  etc  B.  B.  Co.  v. 
ever,  tp""^^^"  that  the  rule  is  not  ap-    Moore,  77  id.  217. 
plicable  to  the  case  of  a  servant  who,  at       See,  however,  Cooley  on  Torts,  545^ 
the  time  of  the  iiguTy,  was  under  the    and  cases  cited  in  note, 
general  direction  and  control  of  another,       (n)  Murphy  v.  Caralli,  8  Ad.  ft  El. 
who  was  intrusted  with  duties  of  a    109;  Murray  v.  Cunie,  L.  B,  6  C  P. 
higher  grade,  and  from  whose  negli-    24;  see  per  Cockbum,  C.  J.,  in  Woodley 
gence  the  ixguzy  resulted.    See  Chicago    v.  The  Metropolitan  Bailway  Companyi 
&  N,  W.  B'y  Co.  V.  Bayfield,  37  Mich.    36  L.  T.  Bep..  N.  S.  419. 
205,  and  cases  there  cited;  Pittsburg,       (0)  33  L.  T.  Bep.  431. 
etc  B.  B.  Co.  V.  Devinney,  17  Ohio  St 
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(1.)  A  dairymaid,  in  bringing  milk  home  from  the  farm,  is 
carelessly  driven  over  by  the  coachman. 

(2.)  A  painter  or  slater  is  engaged  at  his  work  on  the  top  of  a 
high  ladder  placed  against  the  side  of  a  country 
*hoase,  and  is  injured  by  the  carelessness  of  the  [533*] 
gardener,  who  wlieels  his  barrow  against  the  lad- 
der and  upsets  it 

(3.)  A  clerk  in  a  shipping  company's  office,  sent  on  board  a  ship 
belonging  to  the  company,  with  a  message  to  the  captain, 
meets  with  an  injury  by  falling  through  a  hatchway 
which  the  mate  has  carelessly  left  unfastened. 

(4.)  A  ploughman  at  work  on  land  held  by  a  railway  company 
and  adjacent  to  a  railway  is,  while  in  the  employment  of 
the  company,  killed  by  an  engine  which,  through  the 
default  of  the  engine-driver,  leaps  from  the  line  of  rails 
into  the  field  (p). 

The  following  have  been  held  to  be  fellow-servants,  the  workman 
injured  and  the  workman  through  whose  negligence  the  injury 
liappened  being  in  the  employ  of  the  same  master: 

(1.)  A  labourer  travelling  by  a  train  by  which  it  was  his  duty 
to  travel,  and  the  guard  through  whose  negligence  the 
labourer  was  injured  (j). 

(2.)  The  driver  and  guard  of  a  stage  coach;  the  steersman  and 
rowers  of  a  boat;  the  men  who  draw  the  red-hot  iron 
from  the  forge  and  those  who  hammer  it  into  shape;  the 
engineraan  and  the  switcher;  the  man  who  lets  the  miners 
down  and  winds  them  up,  and  the  miners;  suggested  in 
Bartonshill  Coal  Co.  v.  Beid  (r). 

(3.)  A  scaffolder  and  the  general  manager  of  the  common  em- 
ployer {s). 

(4.)  A  carpenter,  employed  for  the  general  purposes  of  the  com- 
pany, and  the  portera  {f). 

(5.)  The  guard  of  a  train  and  platelayers  (t^). 

{p)  M'Norbon ▼.  Caledonian  Railway  (i)  Morgan  v.  Yale  of  Neath  Railway- 
Company,  21  L.  T.  Rep.,  N.  S.  376.  Company,  L.  R.,  1  Q.  B.  149;  aflSrmed, 

(q)  Tomley  T.  The  Midland  Railway  88  L.  T.  Rep.,  Q.  B.  260. 

Company,  L.  R.,  1  C.  P.  291.  (u)  Waller  y.  The  South  Eastern  Rwl- 

(r)  3  Macq.  H.  of  L.  Cas.  266.  way  Company,  32  L.  J.,  Ex.  205;  8  L. 

(*)  Gallagher  v.  Piper,  16  C.  B.,  N.  T.  Rep.,  N.  S.  325. 
8.  669;  83  L.  T.  Rep.,  C.  P.  329. 
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(6.)  A  labourer  employed  to  do  ballasting  and  a  platelayer  (x). 

(7.)  Third  engineer  and  chief  engineer  on  board  steamer  (y). 

By  the  application  of  the  principle  that  a  workman  accepts  an 
employment  with  the  risks  incidental  to  it,  and  the  gradoal  modi- 
fication of  the  rale  that  fellow-servants  are  snch  as  have  a 
[S34*]  *common  master,  the  power  of  a  workman  or  servant  to 
obtain  compensation  for  injaries  received  by  him  is  con- 
siderably narrowed  (z).  This,  however,  must  be  taken  subject  to 
the  decision  of  the  Court  of  Appeal  in  Swainson  v.  North  Easterrh 
Mail  Co.  (a\  and  of  the  Common  Fleas  Division  in  Turner  t. 
Great  Eastern  Rail.  Co.  (J).* 

{x)  Lovegioye  v.  Hie  London,  Bzigh-  '  An  employee  is  fiaUe  to  a  ooSm- 

ton  and  8oath  Coast  Railway  Company,  pk^yee,  engaged  in  the  same  genecal 

83  L.  J.,  C.  P.  929;  16  C.  B.,  N.  S.  669.  bannesB  for  aoommon  emi^oyer,  for  in- 

(y)  Seaiie  v.  lindsay,  31  L.  J.,  C.  P.  juries  resolting  to  the  latter  from  ihe 

106.  negligenoe  of  the  fonner  in  the  dia- 

{z)  See  par.  8,  mpni,  and  Woodley  v.  charge  of  his  daties.    Hindsy.  HaihoD, 

The  Metropolitan  Railway  Company  58  Ind.  121  (Alfaro  v.  JiuiaiOi,  4  6nij» 

(sapra),  per  Cockbnm,  C.  J.  99,  and  Soathoote  v.  Stanley,  1 H.  &  K. 

(a)  38  L.  T.  Rep.  201.  247,  denied). 

Q>)  33  L.  T.  Rep.  43L 
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ACCEPTANCE— 

of  deposit,  66. 

of  bill,  ratification  of,  ib. 

drawee  alone  bound  by,  181.  .  .  .    x_       oai 

effect  of,  in  enabling  consignee  to  maintain  trorer,  9^i* 

ACCEPTOR— 

for  honour  tiable  on  bill,  179. 

cannot  lioMt  liability  as  drawee,  184. 

of  bill,  lights  of,  to  retain  property  of  drawer,  S2I. 

ACCOUNT,  liabiUiy  of  agent  to,  247. 

ACQUIESCENCE  — 

ratification  implied  from,  67.  ».  ma 

of  principal,  a  good  defence  in  action  lor  profits  made  by  agent,  Z4e. 
appointment  imerred  from,  17. 
power  to  appoint  sub-agent  inferred  from,  44. 

ACT  OF  GOD,  defence  of,  in  action  for  tort,  230  n,  494. 

ACTION— 

assent  to,  amounts  to  ratification,  55. 

brought,  ratification  of,  133. 

when  conclusive  evidence  of  election,  449. 

ADJUSTMENT  OF  TERMS,  oommiBsion  payable  on,  837. 

ADMIRALTY  COURT  ACT,  1861,  gives  jurisdiction  to  admiralty  in  daams  by 

master  of  ship  to  lien,  370. 
ADMISSION  by  prindpal  in  action  Vy  agent,  388. 

ADMISSIONS— 

of  agent  acting  within  scope  of  authority  bind  the  principal,  153,  440. 

time  when,  must  be  made,  154, 155. 

Vy  letter,  155.      ^  ^         ^        - 

with  reference  to  bygone  transactions,  ib, 

ol  hearsay  evidence,  ib. 

of  agent  abroad,  156. 

by  co-trespasser,  ib. 

of  agent's  interpreter,  157. 

by  cGrectors,  ib.  .        i_      .»         a 

there  must  be  proof  of  agency  to  make,  evidence,  id* 
tendency  of  the  courts,  158. 

ADVANCE— 

contracts  made  in  consideration  of  an^  include  what,  421, 
to  agent,  duty  of  pturty  who  makes,  4d7. 
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ADVANCES— 

aaihority  of  factor  who  makes,  85. 
light  of  agent  who  has  made,  to  sae,  382. 

ADYOWSON,  oommission  on  sale  of,  337. 

AGENCY— 

diAtmction  between  public  and  private,  32. 
no  piesomption  respecting  character  of,  2  n. 

AGENT  — 
defined,  1. 
dassification  of,  2. 

general  and  special  defined,  ib.,  101,  452. 
appointment  of,  16  and  notes, 
may  be  express  or  implied,  16. 
relaxation  of  old  rale,  ib. 
mode  of,  depends  npon — 

fa)  the  form  in  which  the  aathoriiy  is  to  be  execoted,  17. 
(b)  the  corporate  or  other  character  of  the  body  from  which  the  an- 
thority  is  derived,  tb.,  18  n. 
effect  of  8  &  9  Vict.  c.  106,  npon,  17. 
to  sign  contract,  when  reaoired  to  be  in  writixf^,  17  »,  18. 
to  execute  a  deed,  reqaired  to  be  in  writing,  18. 
who  may  be,  13. 

as  a  role  any  person  of  sane  mind  may  execute  a  naked  authority,  ib, 
married  women  and  infants  cannot  at  common  law  prosecute  suits  tu 

agents,  or  execute  an  authority  coupled  with  an  interest,  14. 
no  agent  can  be  appointed  to  do  an  illegal  act,  or  an  act  inseparably  an- 
nexed to  the  person,  15. 
nor  can  one  of  two  contracting  parties  be  an  agent  for  the  other  for  the 

purpose  of  signing  the  contract,  ib. 
same  person  can  not  be  agent  of  both  parties,  14  n. 
agent  cannot  act  both  for  himself  and  principal  in  the  same  transaction, 
14  n. 
Duties  and  liabilities  of: 
to  his  principal,  212,  298. 
duties  of  particular  classes  of  agents,  217. 

an  agent  is  liable,  whenever  he  violates  his  duties,  to  indemnify  the 

principal  for  loss,  213, 224  et  seg. 
the  damages  may  be  nommal  or  substantia^  228. 
omission  to  perform  ffratuitous  undertaking,  235. 

when  a^nt  liable,  ib, 
negligence  m  performing  undertaking,  237. 

failure  to  exercise  due  skill,  238. 
profits  made  in  course  of  agency  belong  to  principal,  243. 
acquiescence  of  prindfol  affords  a  good  defence,  246. 
to  account,  247. 

when  for  interest,  247,  248. 
sub-agent  accountable  to  agent,  agent  to  jnincipal,  248. 
fiduciary  relation  good  ground  for  account,  249. 
neglect  renders  agent  liable  to  forfeit  commission,  250. 

effect  of  mere  irregularity,  ib, 
acent  cannot  dispute  principal's  titie,  ib. 
vmen  a  bill  for  account  lies,  251. 

grounds  on  which  the  equitable  jurisdiction  is  founded,  ib, 
distinction  between  cases  of  general  agency  and  agency  in  smgle 
transaction,  252. 
effect  of  pleading  account  stated,  ib. 
effect  of  proof  A  mistakes  and  omissions  in  part  only  of  the  acoonnt 

stated,  t^. 
effect  of  proof  of  fraud,  ib. 
agent's  duty  to  notify  principal  of  &ctB  necesBazy  to  his  secmiiy,  213  ik 
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Duties  and  liabilitieB  of  fidadaiy  agents: 
no  oppoeition  between  the  terms  agent  and  trnstee,  555. 
fidudicary  relation  defined,  ib. 
wide  application  ol  principles,  ib. 
Riles  with  reference  to  the  dealings  of  persons  in  fidnciaiy  relations,  258. 
Duties  and  liabilities  of  fiduciary  agents — continued. 
nature  of  evidence  to  prove  the  relation,  257. 
agent  employed  to  purchase,  262-272. 

irastee  for  principal  if  he  buys  for  self,  262. 
cannot  sell  nis  own  property,  265. 
intent  immaterial,  269,  270. 
no  loss  need  be  proved  byprindpal,  ib. 
agent  emi>loyed  to  selL  272-276. 
neoessii^  of  good  faith,  272. 
his  right  to  contract,  273  et  seq, 

jealousy  of  courts  in  watching  transactions  after  relation  has  ceased, 
274. 
liabiUties  of  agent  to  third  i)artie8,  299-334. 
where  agent  contracts  without  authority,  300. 
agent  contracting  after  death  of  principal,  ib. 
belief  of  agentr  immaterial,  303. 
where  be  contracts  in  his  own  name,  304. 
acent  jpn'ma  facie  liable,  ib, 
admissibility  of  parol  evidence,  ib.  et  eeq. 
personal  liabilil^  cannot  be  removed  by  proof  of  a^^cy,  305. 
agent  of  undiscloeed  principal  tnay  be  rendered  liable  by  evidence  of 

custom,  306. 
agent  m^  show  that  an  instrument  does  not  contain  the  real  agree- 
ment, 309. 
where  there  is  no  responsible  principal,  308  n, 
where  money  is  paid  to  agent  for  use  of  his  principal,  312. 
the  mone^  must  be  received  b^  agent  as  agent,  313. 
mon^  paid  over,  without  notice,  ib.,  315. 
action  cannot  be  brought  to  try  right  to  hereditament,  315. 
money  placed  by  agent  to  account  of  principal,  316. 
money  paid  by  mistake  is  recoverable,  ib. 
effect  of  want  of  privity  between  agent  and  third  parties,  318. 
monev  paid  over  to  principal  cannot  be  recovered  if  agent  had  no 

rignt  to  withhold  it,  ib, 
questions  where  agent  is  stakeholder,  319. 
where  tiie  principal  directs  agent  to  make  payment,  320. 

evidence  in  cases  of  speSfio  apinopriafion  to  meet  bills  of  exchange, 
821. 
distinction  between  specific  appioiniation  and  a  remittance,  824. 
assignments  under  Judicature  Act  must  be  in  writing,  326. 
in  tort,  328. 
Bights  of  agent  against  his  principal: 
Commission,  SBS. 

the  right  to,  may  be  ez|>re8S  or  implied,  836. 

circumstances  under  which  claim  may  be  made,  ib. 

to  entitle  a  broker  to,  there  must  have  been  an  employment  hy  the 

principal,  336  n. 
circumstances  under  which  a  broker  is  entitled  to  and  amount  of, 

336  n,  338  n,  344  ft,  349  n. 
when  agent  forfeits  his  right  to.  344  n. 
broker  not  entitled  to,  from  both  parties,  845  n. 
when  entitled  to  compensation  for  extra  services,  848  n. 
right  to,  depends  on  performance  of  contract,  336. 
on  goods  bought,  337. 
on  sale  of  advowson,  ib. 
when  performance  is  prevented  by  prindpaL  the  agent  can  recover 

only  where  prindpaL*s  act  is  wrongful^  3^. 
44 
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IlGE^— continued. 

fiigfats  of  agent  against  his  principal — conUnued, 
Commission  —  eontinuci, 

none  where  work  wholly  useless  throagfa  agents  default*  341,  314. 
for  omission  of  nsoid  proTiso  on  nle  by  auctioneer,  ib. 
when  agent  mixes  principalis  pioperiy  with  his  own,  344. 
no  tifl^t  to,  when  the  servioes  performed  are  not  those  antfaonaed,  ib, 
agent  to  sell  cannot  daim  commission  on  sale  to  company  in  whidi 

he  is  a  shareholder,  t&. 
no  right  to,  on  transaction  entered  into  in  mlation  of  dnty  to  nin* 
cipal,345. 
or  on  illegal  transaction,  nnlees  the  iUegaliiy  is  doe  to  oon« 
doct  of  others,  346. 
claims  to,  f oonded  on  custom  are  governed  by  such  cuitom,  347, 

348. 
rules  applicable  where  the  agent*s  engagement,  beingfior  a  definite 

l^erioi,  is  prematureW  determined,  349. 
dauns  to  prospective,  «o. 

where  entire  ocmtract  is  to  be  performed,  351. 
Indemnity: 

agent  entitled  to,  353,  and  n. 

to  recover,  the  agent  must  act  with  authority,  or  his  condoct  murt  be 

ratified,  854. 
no,  between  wrongdoeis,  355,  360  n. 

lor  services  useless  by  reason  <^  tu^enVs  default,  356. 
authority  may  be  express  or  implied,  357. 
on  dratruction  of  suqject-matter  on  which  agent  is  employed,  358. 
on  daim  of,  advantage  may  be  taken  of  Order  XYL,  r.  17. 
kmd  dt  action  for,  354  n. 
lien: 

definitions  and  divisions,  362. 

of  agent,  generally  possessorv,  ib, 

distinction  oetween,  and  pledge,  t&. 

how  created,  ib, 

conditions  necessary  to  establish  at  common  law,  363, 

Siueral  and  particular,  fb, 
e  necessity  of  possession,  <6.,  364. 
possession  must  be  continuous,  ib, 

be  acquired  honafide^  ib, 
acquired  through  agent,  requisites,  365. 
the  chattel  must  come  to  agent  in  character  in  whidi  he  makes 

daim,  i&. 
daim  must  agree  with  terms  on  which  possesnon  waa  given,  367. 
co-e]dst8  with  personal  remedies,  ib. 
Liens  of  particular  classes  of  agents: 
anctioneers,  368. 
bankers,  ib. 
brokers,  ib. 
factors,  ib, 
common  carriers.  t5* 
master  of  ship,  370. 
solidtors,  372. 
Stoppage  in  tratisUuj  377. 
Bights  of  agent  against  third  parties: 
on  contracts. 

where  the  agent  has  contracted  personally,  879. 

is  the  real  principal,  380,  384  and  n. 
has  a  snedal  property,  ^. 
money  is  paid  unaer  illegal  contradi,  or  by  ™infnlrtt  to  the 
tiiini  party,  386. 
where  he  acts  as  agent  merely,  no  personal  right  to  sue,  385. 
in  tort,  889. 
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AQE^T— continued. 

Agent,  under  Faciora*  Acts,  does  not  indade  a  mere  caretaker  or  servant, 
422. 

AGISTER  may  sae  for  ocmTernon,  889. 

ALIEN,  distinction  between  Mends  and  enemies,  12. 

ALTERNATIVE  LIABILITT  of  principal  and  agent  contmoes  until  election, 
452. 

AMBIGUOUS  AUTHORITY,  constraction  of,  149. 

AMBIGUTTT  IN  INSTRUMENT  constnied  against  person  signing,  210. 

ANTECEDENT  DEBT  — 

factor*8  power  to  pledge  for,  417,  421,  432,  434. 

goods  of  piindpai  in  order  and  disposition  of  agent,  but  given  l^  agent  as 
secmity  for,  cannot  be  held  against  trostee  in  bankraptcy,  432. 

APPARENT  SCOPE  OP  AUTHORITY— 

principal  bound  by  all  acts  within  the,  453. 

now  tne  question  is  connected  with  the  question  of  special  and  general 

authority,  ib, 
the  measure  of  agent's  power  to  bind  prinoipal,  400. 

APPEARANCE— 

authority  to  enter,  109. 

solicitor  acting  under  general  retainer  may  put  in,  127. 

APPRENTICE,  profits  made  by,  belong  to  mastear,  243. 

APPROPRIATION,  a  term  of  uncertain  import,  324. 

ARBITRATION,  authority  to  submit  matters  to.  111,  115, 123. 

ARBITRATOR  — 

cannot  delegate  his  authority,  41. 
award  of,  must  be  act  of  his  own  mind,  ib, 
liability  of  broker  acting  as,  241. 

ARCHITECT  liable  for  unauthorized  orders,  303. 

ARMY  AGENT  accountable  for  discount  on  dealings,  244. 

ARREST— 

authority  of  station-master  to,  484. 

superintendent  of  station  yard  to,  485. 
booking  clerk  to,  487. 

ARTICLES  OP  ASSOCIATION  — 

company  may  by  its,  exclude  powers  of  delegation,  47. 
can  give  no  authority  unauthorized  by  memorandum,  53. 
effect  of  appointment  of  agent  by,  86. 

ARTIST  cannot  appoint  deputy,  43. 

A8SAYER,  how  far  an  agent,  317. 

ASSIGNMENT  OP  CHOSE  IN  ACTION  under  Judicature  Act,  327. 

ATTENDANCE  ON  CUSTOMER,  daim  by  agent  for,  348. 

ATTORNEY— 

(See  Squcitob.) 

letter  of,  defined,  2. 

joint  and  several,  execution  of,  33. 

authority  under,  determinedly  death  of  grantor,  87. 
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ATTORNEY — «»rftiiii«f. 

powar  cif  given  to  prevent  prooeedingB  on  penal  nde  illegal,  87. 

oonfltmction  of  aatooritj  oonfenea  by,  145, 168. 
lialnlify  at  gnutor  of  letter,  456. 
at  law  cannot  empkf  Bubetitate,  40  n. 
at  Uw  cannot  comprouiiae,  119  n,  130  n, 

extent  of  aathority  of,  129  n,  130 fi,  132m,  133m. 

liability  ci  piincipal  to  acts  of,  129  n. 

AUCTIONEER— 

digest  of  daties  of,  216. 

must  tell  in  penon,  40. 

aathoriiy  of,  revocaUe,  85. 

implied  authority  of,  121. 

xignt  of  action  by,  may  be  a^ctedbv  daim  of  third  parly,  251* 

lifunlity  of,  to  repay  deposit,  319,  320. 

liaUe  uioo^  an  innocent  tortfeasor,  329. 

may  daim  mdemnity  for  wrongful  sale,  when,  355. 

lienof,368. 

how  alfeded  by  agreement  between  buyer  and  principal,  388. 

memorandum  o^  when  sufficaent  within  statute  of  frauds,  121  m. 

AUDITORS  OF  EXCHEQUER,  not  liable  for  conduct  of  inferior  offioeeB,  33SL 

AUTHORirr— 

how  proved,  16  n ,  137  n. 

is  original  or  delegated,  35,  36,  38. 

I.  General  and  special  distinffnished,  101,  452. 
ntility  of  the  distinction,  2,  101,  452. 
real  and  ai^xuent,  ib. 
extent  of,  may  wSet  in  questions  between  prinopal  and  agents  and 

questions  between  principal  and  third  parties,  10& 
seczet  limit  to,  140. 

II.  Powers  prima  facie  inddent  to  every,  107. 

necessary  means  of  executing  with  effect,  44,  lOd. 
powers  contained  in  anthori^: 

!1)  to  discount  a  bill.  111. 
2)  to  recover  a  debt,  t(. 
3)  to  settle  losses  on  policy,  ib. 
4)  to  effect  a  policy,  t^. 
means  Justified  bv  usage  of  trade,  ib. 
rules  of  Stock  Exchange,  ib. 
action  by  unlicensed  broker  to  recover  payment  made  aoooiding  to 

usage  of  Stock  Exdiange,  112. 
{he  authority  of  agent  will  not  be  extended  to  payment  -m^Atk 
through  agent's  default,  114. 
powers  contuned  m  authorities  of  a  particular  kind,  115. 
rule  laid  down  in  old  law  books,  ib. 
if  an  agent  acts  differently  from  authority  the  act  void,  t6. 
examp^  of  implied  powers  and  authorities: 

(1)  to  settle  losses  on  a  policy,  115. 

(2)  to  discount  a  bill  or  note,  116. 

(3)  to  distrain  for  arrears  of  rent,  ib, 
to  buy  merchandise,  108  n,  119  n,  120  n. 

to  execute  or  indorse  bills  or  notes,  108  m,  116  m,  145  M. 

to  sell  merchandise.  111  n,  119  n. 

to  sell  lands,  108  n,  111  n,  116  n,  145  n. 

to  convey  lands,  119  n,  145  n. 

to  loan  mon^,  106  n. 

to  collect  money,  111  m,  117  m,  145  m, 

to  borrow  money,  119  n,  120  m. 

to  pay  money,  120  n. 
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AUTHORITY — conHnued. 

IL    Powen  prima  faeis  incident  to  every  —  conHnued, 

to  transact  pnncipal*B  business  generally,  108  n,  111  ii,  120  n,  145  n, 

to  transact  affiurs  of  an  administratrix,  111  n. 

to  subscribe  for  stock,  116  n. 

to  settle,  106  fi;  116  if. 

to  abandon  to  insurer,  116  n. 

to  execute  instruments  under  oorporate  seal,  116  ft* 

to  fill  blanks  in  a  paper,  116  n. 

to  wamint,  117  9f ,  119  n,  121'm,  122  n. 

to  receive  payment,  117n,  122  n. 

to  rescind  or  alter  a  contra^  3ii,  119  n,  120.fiy  122  n* 

to  pledge  merchandise,  119  n,  123  n, 

to  mortgage,  116n,  119  n. 

to  waive  conditions  of  contract,  120  n. 

to  emi)loy  counsel,  120  n. 

to  certify  checks,  120  n. 

to  guarantee  price  of  merchandise,  120  n. 

to  advertise,  120  n. 

pawnee's  power  to  sell,  ib. 

uiplied  authority  to  warrant  depends  on  urage,  t5. 

an  authority  to  receive  money  does  not  entitle  the  agent  to  set  it  off 

in  aooounts  between  the  payer  and  himself,  117. 
payment  by  cheque,  ib. 
authority  of  holder  of  bill  of  lading,  ib.   - 

of  counsel  and  solidtors,  119. 
evidence  of  agent's  authority  to  sell  goods  in  his  own  name,  120. 

III.  Implied  authority  of  particular  classes  of  agents: 
an(£oneer8,  121. 
brokers,  122. 
fectors,  123. 
masters  of  ships,  124. 
partners,  128. 
solicitors,  129. 

lY.  The  limits  of  the  authority. 

agent^s  actual  authority  mav  be  extended  b7  oondnct  of  principa],  136. 

where  the  agent  has  been  allowed  to  hold  himself  out  as  principal,  137. 

the  question  is,  whether  the  agent*8  act  is  within  the  soope  of  his  ap- 
parent authority,  ib, 

in  questions  between  the  principal  and  agent  the  true  limit  of  the  au- 
thority is  marked  hj  the  actual  authority  ^ven,  140. 

in  questions  between  tlie  principal  and  thud  parties  the  limit  is  the 
apparent  authority,  ib. 

Hie  apparent  authonty  cannot  be  controlled  by  secret  limifi4inn«  103, 
10^143. 
y.  Construction  of  agent's  authority. 

meaning  of  general  words  restricted  bv  context,  145. 

the  anthoritgr  will  be  construed  so  as  to  exclude  the  exerdse  of  any 
power  wmch  is  not  warranted  by  the  word  used,  or  which  is  not 
necessary  to  execute  the  authority  with  effect,  ib, 

where  the  instructionfl  are  ambiguous  and  susceptible  of  two  different 
meaning  the  agent  will  be  nrotected  if  he  adopts  one  of  them  in 
good  faatii  and  acts  upon  it,  i49. 

eroct  of  conferring  a  general  discretion  upon  agent,  106  m. 

execution  of  the  authority,  166-211. 

circumstantial  variatbn  not  material,  167. 

what  is  a  material  variation,  168. 

complete  execution,  something  ex  abundanU  added,  the  excess  void, 
170. 

where  there  is  an  incomplete  execution,  or  where  the  boundaries  be- 
tween the  excess  ana  the  execution  cannot  be  distinguished,  the 
execution  i»  bad«  ib. 
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AUTHORnr  —  continued, 

y.  Constmction  of  agent*8  —  continued. 

where  authoii^  is  oonf erred  by  deed,  171. 

to  bind  principal  the  deed  must  be  execoted  in  fak  name  and  on 

hisbehalt  &. 
agent  may  make  himself  oontracting  party  tiboogfa  he  oontiads 

on  behalf  of  another,  172, 177. 
deeds  declared  void  on  ground  that  agent  has  asBomed  to  do 
something  which  he  oomd  not  do,  ib. 
(See  Btxja  of  Exchaitgb;  Pbomisbobt  Notbb;  Bought  axd  8ou> 
Note,  and  Chabtsb  Pabtibs  kot  uiidsb  Sbai.;  Rbscib8koh.) 

AUTHOErrr— 

coopled  with  an  interest,  what,  83,  85. 

IB  iireYOcable,  83. 

distmgoished  ftom  right  to  property  that  sapporta  action,  85. 
to  insm:e,  oonstniction  of  ^enenu,  149. 
to  make  delivexy,  does  not  include  authority  to  warrant,  455. 
to  receive  payment  no  authority  to  giye  wananty,  t&. 
to  sell  sto(^  "at  85  or  above  that  pnoe,**  118. 

AWARD,  submission  to,  by  woman,  reroked  l^  marriage,  99L 


BAD  DEBTS,  commission  on,  348. 

BAILEE  — 

has  no  better  title  than  bailor,  250* 
entitled  to  pacific  lien,  363. 
may  sue  in  trover,  389. 

BAILIFF  — 

liable  in  tzespass,  though  acting  as  agent,  15. 
corporation  may  appoint  without  deed,  18. 
when  the  bid  may  ratify  act  of,  54. 
liable  for  mon^  obtained  by  wrongful  seizure,  314. 
for  turning  prisoner  loose,  328. 
levying  on  wrong  goods,  329. 

BAILMENT  may  be  determined  by  title  paramount,  250. 

BANK— 

right  of  customer  to  recover  mon^  paid  in,  on  bankraptqr  o£^  93. 
liability  of,  for  fraud  of  officers,  138  n,  471,  473. 

BANKERS  — 

may  dispose  of  bills  deposited,  when,  97. 
customers  right  to  bills  on  baukruptpy  of,  ib. 
lien  of,  368. 

BANKRUPTCY— 

(See  iNBOLVEircT.) 
of  agent,  effect  of,  on  ri^ts  of  prindpal,  92. 
revokes  authority  to  receive  money,  401. 
does  not  destroy  Uen,  ib. 

of  principal,  determines  agent's  authority  generally,  88. 
effect  of,  on  authority,  where  no  ac(judication  follows,  89* 
of  prindpid,  amount  of  commission  on,  349. 

BARTER,  authority  to  sell  no  authority  to,  119. 

BILL  BROKERS,  duties  of,  218. 
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BILLS  OF  EXCHANGE  — 

liabflitj  of  agent  on, 

dmwn  on  officer  of  company  aooepted  personally,  178. 

drawn  on  agent  perBonatlv,  ib, 

no  one  liable  as  aooeptor  but  drawee,  179. 
except  acceptor  tor  honour,  ib. 

acceptance  by  the  hand  and  in  name  of  another,  ib» 

drawn  on  partnership,  ib. 

several,  aooepted  by  one,  180. 

mode  of  acceptance  prescribed  by  statute,  ib, 

drawn  on  acceptor;  accepted  on  behalf  of  others,  181. 

how  far  an  agent  will  be  allowed  to  allese  want  of  consideration,  183. 

drawn  by  broker  in  favor  of  his  principu,  ib. 

acceptance  by  directors,  185. 

distmction  oetween,  and  promissoiy  notes,  177. 
corporation  bound  by,  when,  21. 
specific  appropriation  of,  97.  ^ 

authority  u)  discount,  an  authority  to  indorse  in  name  of  principal,  116. 
farm  bailiff  has  no  authority  to  draw  or  indorse,  140. 
power  to  transact  all  business  does  not  authorize  indorsing,  146. 
execution  of  authority  in  case  of,  177. 
distinguished  from  promissory  notes,  187. 
duty  at  agent  employed  to  present,  228. 
rignt  of  acceptor  to  retain  property  of  drawer,  821. 
acceptance  of,  good  consideration  for  contract  to  indemnify,  ib. 
renutter  of,  mav  alter  destination,  when,  322. 
drawn  on  agent  payable  out  of  a  particular  fund,  824. 
drawn  under  open  letter  of  credit,  holder  of,  has  right  of  action  for  non-^ 
acceptance,  460. 

BILLS  OF  LADING— 

are  documents  of  title,  422. 

authority  of  holder  to  agree  to  pay  lien  on  cargo,  117. 

BONA  FIDE  dealing,  what  is,  under  Factors*  Acta,  420. 

BONA  FIDES  no  defence  to  unauthorized  agent,  S02. 

BOOKING  GLEBE,  authority  of,  to  give  into  custody,  487. 

BOTTOMRY  BOND,  right  of  master  to  execute,  125. 

BOUGHT  AND  SOLD  NOTES— 

execution  of  authority  by,  193. 

where  broker  execute  without  disclosing  principal,  usage  admissible  to  ren*- 

der  former  liable,  194. 
agent  described  as  broker,  the  principal  being  named,  not  liable  on,  ib. 
the  effect  of  variance  between,  and  entry  in  broker's  book,  199. 
authorities  relating  to  contract  made  by,  ib, 
m^y  be  shown  not  to  contain  real  contract,  311. 

BRANCH  BANKS  are  agencies  of  the  principal  bank,  8. 

BREACH  OP  DUTY— 

authority  to  commit  not  implied,  118. 

agcmt  guil^  of,  cannot  claim  commission,  342,  345. 

no  indemniV  OQi  ^o^  expense  incurred  by  agents,  354. 

BREACH  OF  TRUST,  right  of  company  where  directors  commit^  282. 

BROKER  — 

^ee  bren&Asrcx;  Bnx  Bbokxbs;  Agbkt.) 
defined,  3. 
varieties  of,  ib. 
distinction  between,  and  factor,  4. 
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BROKER— 

in  dtf  ci  London,  ib. 

uuHiranoCy  agent  for  narared  and  mderwiitBry  5« 

anthority  ci^  to  sell  really,  3  n. 

mut  act  in  person,  40. 

right  of ,  to  set  off  diebCs  doe  bam  bankrapt  against  claims  of  trastee^  89. 

faiw  aotbority  to  act  acooidiiw  to  nsage,  112. 

anthority  of,  implied  from  silence  of  principai,  117. 

implied  anthorify  of,  5  n,  122. 

effiMt  of  transfer  into  name  of,  142. 

anthority  of,  to  be  gathered  from  general  dealing,  143. 

bill  drawn  by,  on  boyer  of  goods,  184.  * 

cannot  soe  in  his  own  name,  197. 

of  undisclosed  principal  liable  by  costom,  211. 

acting  as  arbitrator,  uability  of,  241. 

on  pmdiase  cannot  retain  commission  received  from  Tendor,  245. 

in  the  absence  <^  acgniescence,  246. 
not  liable  on  contect  made  by  him  as  broker,  908. 

exc^it  on  e?idence  of  costom,  «&. 
cannot  cuim  commission  for  useless  work,  842,  843. 
acting  according  to  nsaee  with  prindpai's  acquiescence  entitled  to  oonmiii- 

sion  and  indemnity,  358. 
lien  of,  868. 

in  functus  officio  on  completion  of  sale,  382. 
employed  to  purchase  cannot  sue  as  unnamed  principal,  t6. 
rignt  of  set-<xS^  on  sale  by,  402. 
formerly  bound  to  disclose  principal  by  his  bond,  444. 
when  undisclosed  principal  may  set  off  debt  due  from,  in  actioii  by  the  other 

oontractmg  part?,  433. 
vendor  not  confined  to  credit  of,  ib, 

not  justified  by  usage  in  conyertin^  himself  into  a  principal  sdler,  462. 
r»il  estate,  has  no  authority  to  sign  contract  of  sale,  122  fu 

BROKER'S  BOOK— 

effect  of  entry  in,  199. 

effect  of  conflict  with  bought  and  sdd  note,  202. 

signature  of  entry  in,  not  essential,  ib. 

BUILDER  — 

liability  of,  for  non-i>erfQrmanoe,  235. 

may  claim  on  quantum  meruit^  when,  352,  358. 

BUTLER,  corporation  may  appoint,  without  deed,  18. 

BYQONE  TRANSACTION,  admission  relating  to,  not  evidence.  155. 


CAB  PROPRIETOR,  liable  for  negligence  of  cab-driver,  489. 

CALLS,  power  to  make,  is  a  fiduciary  power,  277. 

CARGO,  lien  of  master  of  ship  on,  for  extraordinary  expenditure,  370* 
CARMAN,  liability  of  master,  for  acts  of,  481  s<  ssg. 

CARPENTER,  liability  of,  for  non-performance,  236. 

CARRIER  — 

liability  of,  for  negligenoe,  230. 
may  sue  for  oonversion,  389. 
(See  Common  Cabiubii.) 
has  right  to  possession  of  goods  as  against  oonsignee,  what,  392. 


ZKDfiX. 


69T 


CHAROINa  LIEN— 

defined,  372. 

a  solicitor  lias  a,  when,  873. 

when  allowed,  874. 

oonveyanoe  made  to  defeat  solicitor's,  when  md,  ibm 

extends  only  to  property  of  client,  ib, 

CHARTERr-P ARTY — 

when  claim  to  commission  may  be  made  for  j^ocoiing,  SiS. 
'        execution  of  charter-paxties  not  onder  seal,  207. 

CHEQUE,  difficulty  in  tracing  mon^,  on  payment  by,  409. 

CHURCH-WARDENS,  liabiHty  on  inomissoiy  note,  191. 

CIRCUMSTANCES  collateral  to  contract  may  be  proyed  by  parol  evidence,  810. 

CIRCUMSTANTIAL  variance,  in  executing  authority,  immaterial,  213. 

CITT  OF  LONDON,  right  of  principal  in,  to  annul  contract  where  payment  is 
by  bill  of  exchange,  205. 

CLERK,  not  an  agent  under  Factors'  Act,  423. 

CLERK  TO  MASTER  OF  WORKHOUSE,  appointment  of,  2L 

CLIENT,  when  affected  by  notice  of  solicitor,  160. 

CLUBS,  liability  of  members  of,  31  n. 

COACHMAN,  liability  of  master  for  negligence  of,  479. 

COAL  MERCHANT  liable  for  his  servant*8  negligence  in  'delivering  ooal,  501. 

COLLUSION,  a  ground  for  rescission  of  agent's  contract,  484. 

COMMERCIAL  TRANSACTIONS,  knowledge  of  agent  knowledge  of  principal 
in,  162. 

COMMISSION  — 

negligent  auctioneer  cannot  daim,  216.  • 

agent  ^ing  to  account,  cannot  claim,  when,  250« 
(See  Agent,  RiaHTSOF;  Bbokbb.) 

COMMISSION  MERCHANT— 

(See  Factob.) 
synonymous  with  factor,  2  n. 

prima  facie  cannot  pledjge  credit  of  foreign  correspondent,  7, 445-447« 
of  foreign  principal,  a  vendor,  7. 
may  stop  in  transitu,  t&. 

COMMISSIONERS,  liability  of,  29,  80, 490  et  aeq. 

COMMISSIONERS  OF  CUSTOMS  not  liable  for  acts  of  subordinates,  832. 

COMMISSIONERS  OF  EXCISE  not  liable  for  acts  of  subordinates,  i5. 

COMMITTEEMEN,  liability  of,  on  contracts,  28,  30,  31. 

COMMON  CARRIERS  — 

lien  ef,  368. 

right  of,  as  against  consignee,  369. 

consignor,  ib, 

COMMON  EMPLOYMENT  — 

what  is  a,  513  ei  seg.,  517. 

workmen  not  under  same  control,  not  en^a|jged  in  a,  511* 

joint  station  staff  not  necessarily  engaged  in,  522* 
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COMMON  nn*EBEST.  penon  wlio  has  ft,  nofe  a  Tolnnieer,  527. 

COMMON  UNDEBTAEINa,  liabOiiy  of  penons  who  enter  upon,  a  qaation  of 

fact,  490. 

COMPANIES  ACT,  1862,  a.  47,  dedaoDa  upon,  177. 
COMPANIES  ACT.  1867,  8.  S8,  explained,  285. 
COMPROMISE,  aothorily  of  solicitor  to  make,  130. 


CONCEALMENT  BY  AGENT,  pnndpal's  light  of  adaon  maj  be  modified  hf, 
403. 

CONDUCT,  ratification  inferred  from,  49. 

CONSIDERATION  for  bill  of  exchange,  184. 

CONSTRUCnON— 

of  an  agenVs  anthorify,  145. 

of  contract,  claims  to  commission  affected  by,  347* 

of  document  is  for  the  ooozt,  458. 

CONSTRUCTIVE  NOTICE,  doctrine  of,  159. 

CONVENIENCE,  exoeptioa  in  favonr  of  oontracts  ol  conxsaikBis  fbunded  on. 
19. 

CONSIGNEE  — 

defined,  8. 

distinguished  from  del  eredere  agent,  5. 

liabiUtj  of,  on  charter-party,  208. 

owner  for  the  porpoee  of  deliyeiy,  but  not  for  the  purpose  ol  giving  caizier 

seneral  lien  against  consignor,  369. 
xi^t  of,  to  maintain  trover^  390. 
dumot  maintain  trover  agamst  carrier,  when,  392. 
right  0^  on  specific  pledg^  of  goods,  t^. 
right  0^  when  iigured  in  unloading  consignment,  528. 

CONSIGNMENl^  on  joint  account,  foreign  principal  not  liable  £ar  goods  bous^ 
by  agent  though,  447. 

CONSIGNMENTS,  rights  of  consignee  on  specific  pledge  of,  391, 892. 

CONSIGNOR  — 

relation  between,  and  consignee,  depends  on  course  of  dealing',  5. 

twofold  character  of,  7. 

when  agent  to  buy  gooda^  duty  of,  7. 

xig^t  of  stoppage  in  transUu  ol,  paramount  to  any  agreement  between  con* 

signee  and  carrier,  369. 
right  of  stoppage  in  transitu  possessed  by,  377,  378. 

CONSTRUCnON  OP  AGENT'S  AUTBORTIT— 

where  the  authority  is  conferred  by  formal  instrument,  145. 
where  the  authority  is  ambiguous,  149. 

where  the  authority  is  concurred  by  informal  writing  or  arises  by  impliAft^ffn^ 
152. 

CONTRACT— 

(See  AosNT.) 
dininction  between  authority  to,  and  authori^  to  pass  interest^  18. 
person  who  signs,  prima  fade  liable,  210, 177  ». 
the  intention  expressed  in  the  instrument  wiU  control,  177  m. 

CONTRACTS  — 

contra  honos  mores  will  not  be  enforced,  15. 

under  5  &  6  Vict  c  39,  need  not  be  made  penonally  with  the  agent,  433. 
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CONTRACTOR  — 

principal  is  free  from  liability  on  entrusting  work  to,  when,  499. 
effect  of  entrosting  work  to,  tb. 

CONTRIBUTION  AND  INDEMNITY  between  wrongdoers,  75  ». 

CONTRIBUTORY  NEGLIGENCE,  effiect  of  plea  of,  491. 

CONTROL  over  workmen  a  test  of  relation  of  master  and  servant,  when,  511, 512 
517,  519,  522. 

CONVERSION  — 

what  ownership  sufficient  to  maintain  action  for,  889. 
agent  may  mautain  action  for,  against  real  owner,  ibm 
bailiff  has  sufficient  interest  to  sue  for,  ib. 
earlier  has  sufficient  interest  to  sue  for,  Uf, 
a^ter  has  sufficient  interest  to  sue  for,  t6« 
right  of  ^p-owner  to  sue  for,  ib. 

CONVERSION  OP  PROPERTY  — 

mtht  of  principal  on  wrongful,  405. 
wnen  the  proceeds  may  be  followed,  ib. 

CONVEYANCE,  when  made  to  defeat  solicitor's  charging  lien,  Yoid,  574 

CONVICT— 

defined,  IS. 

when  he  may  contract,  ib. 

CO-OWNER— 

authority  o^  to  authorize  sale,  23. 
to  employ  solicitor,  ib. 

CORPORATION  — 

(See  Tradino  Cobforatiok.) 
appointment  of  agents  by,  18,  21  n. 
contract  of,  when  binding,  ib.,  19  n. 
distindion  between  authority  of  trading  and  municipal,  19. 
magnitude  of  contract  of,  no  test  of  validity,  ib, 
may  be  bound  hj  bill  of  exchange  or  note,  when,  21. 
cannot  delegate  its  powers  and  privileges,  46. 
how  bound  oy  acts  of  agent,  140  n. 
liable  for  fraud  or  torts  of  agent,  when,  470,  484  n. 
not  liable  for  fraud  of  directors  before  incorporation,  477. 
when  bound  by  agreement  of  members  before  incorporation,  58  n. 

CO-TRESPASSER,  admission  by  trespasser  will  not  establish  another  to  be,  156. 

COUNSEL— 

may  bind  client  by  consent,  119. 

solicitor  following  advice  of,  when  not  liable,  221. 

failing  to  deliver  brief  to  counsel,  liable,  ib, 
disabiUiy  of,  to  take  gifts,  291. 

CREDIT— 

party  to  whom  given,  liable,  225. 

&e  question  to  whom  given,  is  for  the  jury,  442. 

CUSTOM— 

for  builder  to  employ  a  surveyor  to  make  out  quantities,  good,  43. 
invalid  without  notice  when  it  changes  the  intrinsic  character  of  the  con- 
tract, 43. 
of  trade,  explains  intention,  43  n,  193. 

unless  inconsistent  with  contract,  195. 
agent  contracting  for  undisclosed  principal  may  be  personally  liable  by,  194. 
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CUSTOM  -^cantinued, 

affent  may  be  liable  for  nonperfonnaiioe  bv,  280. 

wnen  inadmissible  to  exonerate  a^nt,  307. 

right  to  reoover  oommission  may  m  oonttolled  by,  936* 

supposes  a  special  contract,  849. 

claim  to  commission  founded  on,  is  oontzoUed  bj^  948. 

may  explain  intention,  446. 

CUSTOM  HOUSE  OFFICER  liable  to  repay  exorbitant  £ee8  taken,  405. 

DAMAGES  — 

(See  Measurb  of  Damages.) 
"wfaen  a^nt  may  claim  on  revocation  of  aathoriiy,  SL' 
in  action  for  deceit,  when  equity  givea,  438. 
when  decreed  in  equity,  438  n. 

DEATH  — 

of  principal  revokes  authoriiy,  87. 

of  agent  revokes  authority,  87  n. 

of  one  of  two  joint  agents  revokes  authoriiy,  32  n* 

DEBITING  AGENT,  effect  ot,  442. 

DECEIT— 

in  action  for,  scienter  must  be  proved,  438, 
liabilitj;  of  principal  for  agents,  466,  474. 
action  in,  against  company,  476. 

DECLARATIONS  of  agent,  principal's  right  of  action  may  be  qqalified  1^,  403L 

DEED  — 

authoriiy  to  execute,  must  be  by  deed,  17. 
when  necessary  by  8  and  9  Vict,  c  106,  s.  83i 
oontxact  of  partner  by,  18. 

DEEDS— 

execution  of,  lyy  agent,  171. 

void  when  agent  assumes  to  do  what  he  cannot,  172. 

agf'nt,  -jpaitv  to,  personally  liable,  172. 

sSUing  and  deliveiy  of,  by  agent,  174. 

DEED  POLL,  distinguished  from  deed  inter  partes^  383. 

DEFAULT— 

of  princinal,  commission  payable  where  perfonnaace  of  oonfccact  pKeveofted 

of  principal,  amount  of  oommission  on,  349,  350. 
DEFENCES  to  action  by  agent  against  third  petson,  d87« 

DEL  CREDERE  AGENT— 

fSee  Statxttb  of  Frauds.) 
denned,  3. 

not  responsible  to  princinal  in  first  instance,  8. 
distingmshed  from  vendee,  5. 
authority  and  liability  of,  6  n. 

DELEGATION,  the  doctrine  of,  35  e<  aeq. 

DELIVERY  ORDER  entrusted  to  factor,  is  within  the  Acta,  425. 

DEPOSIT— 

auctioneer  must  keep  till  completion  of  contzact,  217. 
liability  of  stakeholder  to  repay,  313,  319. 
of  solicitor  to  repay,  319. 
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DESCRIFnOIT,  woixIb  of  mere,  wfll  not  free  agent  from  liabOiiy,  184,  186, 191 

DETERMINAllON— 

(See  Rbtogatiok.) 
of  the  contract,  76. 
by  agreement,  77. 
by  act  of  party,  83. 
by  operation  of  law,  87. 

DEVIATION  — 

liability  of  carrier  for  loas  due  to,  230. 
liability  of  ahip-owner  for  Ipas  due  to,  231. 

DIRECTORS  — 

power  of,  to  appoint  deputies,  44. 

under  Companies  Act,  1862,  46. 
unauthorized  acts  of,  when  may  be  ratiSed,  52. 
ratification  by,  62. 
power  of,  to  aBsign  future  calls,  118. 
admissions  by,  157. 
liability  of,  on  bill,  180,  185. 

on  promissory  note,  188. 
fidudajy  position  of,  276. 

not  liable  for  results  due  merely  to  default  of  judgment,  283. 
liable  for  fraud  which  he  has  authorized  or  oonnived  at,  330. 

DISABILITY,  rules  of,  10. 

DISBURSEMENTS,  master  of  ship  has  maritime  lien  for,  370. 

DISCLOSURE  of  adverse  interest,  agent's  duty  to  make,  254  et  aeq. 

DISCOUNT  authority  to,  bill,  no  authority  to  warrant,  111. 

DISCRETION  cannot  be  delegated,  38. 

DISPOSITION  OP  GOODS,  expression  defined,  416. 

DISTRESS,  warrant  of,  an  authority  to  receive  money  and  costs,  116. 

"  DO  THE  NEEDFUL,**  authority  conferred  l^  the  words,  108. 

DOCK  WARRANTS  are  documents  of  title,  422. 

DOCUMENTS  created  by  factor,  there  can  be  no  valid  pledge  of,  415. 

DOCUMENTS  OP  TITLE  — 

riffhts  of  innocent  indorsee  of,  415. 

what  are,  422. 

transfer  of,  when  valid  under  Pactors'Acts,  429. 

effect  of  indorsement  of,  upon  principal's  right  of  stoppage  in  tramUu,  431. 

presumption  that  agent  possessed  o£  is  intrusted  by  owner,  433. 

DRUNKARDS,  contracts  of,  when  voidable,  11. 

DURESS— 

contract  obtained  by,  a  good  defence,  SQa 

money  illegally  paid  by  reason  of,  may  V  *  ^^veted,  ^14to 

DUTIES  — 

digest  of,  of  affent,  212. 

of  agent  may  be  modified  l^  contract^ 
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EJECTMfiNT,  action  di,  no  ratification  of  unanthorized  notice  to  qoit,  51. 

ELECTION— 

ininciparfl  right  o£,  when  agenrs  contract  is  tainted  hy  ftaod,  43i. 
fright  of,  may  exist  though  principal  is  named,  449. 

EMERGENCT,  deviation  from  anthority  dae  to»  213,  224. 

EMPLOYER  AND  WORKMAN— 

liability  of  employer  for  ii^jary  cansed  by  negligence  of  feDow-wockmao, 

ENGINEER— 

oollnsion  of,  with  agent  of  other  party,  e£B9ct  of,  435. 
the  contract  may  be  rescinded,  435. 

ENTIRE  CONTRACT,  no  commission  due  unless,  performed,  851. 

ESTOPPEL— 

plaintifiTs  conduct  an,  when,  136. 

possession  as  agent,  when  an,  250. 

to  deny  agent^s  authori<7, 16  n,  18  n,  139  n. 

ESTATE  AGENT  — 

anthoriiy  of  contract  for  sale  of  property,  119. 
liability  of,  to  keep  accounts  and  preserve  vouchers,  249. 

EVIDENCE  — 

of  ratification  by  shareholders,  62. 
of  fiduciary  reU^on,  257. 

EXCHANGES  — 

power  of  factor  to  make,  420. 

what  is  protected  under  Factors*  Acts,  433. 

EXCLUSIVE  CREDIT  given  to  agent  takes  away  prindpal*8  right  to  sue,  404. 

EXECUTION,  action  proceeded  with  to,  oondnsive  evidence  of  election,  449. 

EXECUTOR  not  liable  on  contracts  of  testator*s  agent  after  death,  88. 

EXECUTORS— 

power  of,  to  sell  land,  if  one  refuses  or  dies,  167. 

Lability  of,  on  promissory  note,  191. 

must  account  for  interest,  247. 

and  executed  contracts,  right  of  agent  to  sue  on,  383 

liable  for  profits,  243  n. 

EXTRAORDINARY  EXPENDITURE,  lien  of  master  of  ship  on  cargo  for,  370. 


FACTOR— 

^ee  Inbubakce;  Coiocission  Mebchakt.) 
denned,  3. 

distinction,between,  and  broker,  4. 
has  not  necessarily  an  authority  coupled  with  interest,  85. 
when  advances  made  by,  render  his  authority  irrevooible,  85. 
efiect  of  bankruptcy  of,  95. 
imnlied  anthori^  of,  123. 
right  of  prindpal,  on  wrongful  sale  bv,  225. 
etiect  of  takinj?  note  on  sale  of  several  parcels  of  goods  belonging  to  different 

principals,  24  n. 
has  no  lien  on  property  acquired  by  misrepresentation,  365. 
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FACTOR — cmiinued, 

has  general  lien  onl^  on  goods  that  oome  to  him  as  factor,  866,  368. 

right  of,  to  sue  in  his  own  name  on  contracts,  87V^. 

lien  of,  not  affected  Iwvendee^s  daim  against  theprindpaly  885. 

has  exclusive  right  of  suing  on  contract,  when,  400. 

lien  of,  as  surety,  401. 

effect  of  notice  that  vendor  is  a,  402. 

gives  no  right  hy  pledge  of  document  created  by  himself,  405. 

trust  property  in  possession  of,  does  not  pass  to  trustee  in  bankruptpy,  406. 

power  of,  to  pledge  for  antecedent  debt,  417,  432. 

power  of,  to  make  exchanges,  420. 

power  of,  to  delegate  his  authority,  40  h. 

FACTORS'  ACTS  — 

decisions  relating  to,  410-434,  and  notes, 
rules  of  common  law  unaffected  by,  413. 

FALSE  IMPRISONMENT  — 
evidence  of  ratification  of,  64. 
railway  companies  liable  to  action  of,  when,  486. 

FARM  BAILIFF  has  no  authority  to  draw  bills,  140. 

FARRIER  entitled  to  specific  lien,  868. 

FELLOW-SERVANTS  — 

employer  not  liable  for  injury  due  to  negligence  of,  505. 

who  are,  bll  et  seq.,  524. 

workman  and  sub-contractor  are,  513. 

FlCrmOUS  offer,  purchase  obtained  by  arming  agent  with,  set  aside,  436. 

FIDUCIARY  POSITION  — 

duties  and  liabilities  of  agent  in,  254  ei  seq»f  and  notes. 
d  agent  employed  to  purchase,  262. 

to  sell,  272. 

to  care  for,  pay  taxes  on  and  manage  property,  etc,  263  n. 
of  directors,  etc.,  276. 
of  promoters,  2^. 

or  attorneys  and  legal  advisers,  286, 263  n,  274  n. 
of  confidential  agents,  268  n. 

FIDUCIARY  RELATION  presupposes  a  contract,  260. 

FILING  affidavit  of  proof  not  conclusive  evidence  of  election,  450. 

FLAG  of  ship  notice  that  master*s  authority  is  governed  by  law  of  the  flag,  14. 

FOOTMAN,  master  not  liable  to,  for  defect  in  carriage,  505. 

FOREIGN  GOVERNMENT,  agent  of,  not  liable  as  agent  to  an  action,  327. 

FOREIGN  PRINCIPAL— 

personal  liability  of  agent  when  principal  is  a  foreigner,  193, 442,  444. 

authority  of  agent  to  pledge  credit  of,  193. 

agent  |>nma/a^'6  entitled  on  contract  made  for,  380. 

FORGERY  cannot  be  ratified,  50. 

FORM  OF  CONTRACT,  the  liability  of  the  prindpal  may  depend  upon  the,  441. 

FORMAL  INSTRUMENT,  constxuction  of  authority  conferred  by,  145. 

FRAUD  — 

all  concerned  in  commission  of,  are  prindpals,  330. 

of  agent,  prindpars  right  of  action  may  be  modified  by,  403. 

a  ground  for  rescission  of  agent*s  contract,  434. 

of  agent,  principal  liable  for,  in  scope  of  authority,  440,  465,  474. 

corporations  liable  for  agents*,  470. 

what  is,  477. 
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FREIGHT  — 

daty  of  Bhip*8  hiubaad  to  procare,  219. 

to  a4ja8t,  ib. 

FRUITLESS  SERVICES,  commission  may  be  payable  for,  336. 


GENERAL  AGENTS,  2, 101. 

GENERAL  AUTHORITY  camiot  be  limited  lyy  secret  instamctioiu,  14S. 

GENERAL  WORDS  conBtraed  with  reference  to  antecedent  matter,  148. 

GIFTS,  solicitor  cannot  take,  from  client,  291. 

GOOD  FAITH,  daty  of  agent  to  observe,  254  et  9eq. 

GRATUITOUS  AGENT  not  liable  for  nonperformance,  224,  235. 

GRATUITOUS  BAILEE  liable  for  gross  negligence,  238. 

GROSS  NEGLIGENCE  explained.  237. 

GUARDIAN  in  a  fidudaxy  position,  256. 


HEARSAY  EVIDENCE,  admissionfl  consisting  of,  not  receivable  a^rainst  prin* 
dpal,  155. 

HOMAGE,  the  doing  o^  cannofc  be  delegated,  15. 

HORSE  BREAKER,  entitled  to  specific  lien,  363. 

HORSE  DEALER  — 

right  of  customer  of,  to  claim  lien  against  trustee  inbankraptcy  o^  432. 
authority  of  servant  of,  to  give  warranty,  455. 

HYPOTHECATION,  right  of  master  of  ship  to  make,  125. 


ILLEGAL  ACT— 

agent  may  not  be  appointed  to  do,  36. 
authority  to  do,  not  implied,  36,  113. 
no  commissions  on,  346. 

<mu8  on  servant  to  show  that  master^s  orders  are  azilawfal,  36 1^ 
not  justified  in  doing,  213,  329. 
ratification  of,  49n. 
agent  can  claim  no  indemnity  for,  353. 

agent  can  not  withhold  money  from  master  on  the  ground  that  the  original 
transaction  is  unlawful,  37  n,  327  ». 

ILLEGAL  CONTRACT,  when  agent  may  recover  money  paid  under,  386. 

ILLEGAL  INSURANCE,  when  premium  paid  on,  may  be  recovered,  386» 

ILLEGAL  TRANSACTION  — 

no  commission  can  be  claimed  on,  346. 
unless  the  iUegaliiy  is  due  to  others,  i6. 

IMPLICATION,  construction  of  authority  arising  by,  152. 

INCOMPETENCY  to  contract,  natural  or  legal,  10. 

INCORPORATED  COMPANY  distinguished  from  partnership,  179. 
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INDEMNITT,  acceptance  of  bill  good  conBideration  lor  contract  of,  921. 
(See  Agent;  Coktributiok.) 

INDIA  WARRANTS  are  documents  of  title,  422. 

INDICTABLE  OFFENCE  cannot  be  ratified,  49. 

INFANT,  ratification  of  contract  by,  65. 

INFANTS  — 

oontractB  of,  binding  orToid,  11. 

cannot  rescind  rescission  or  ratification,  65  m 

cannot  be  solicitois,  14. 

acts  of,  done  through  an  agent,  void,  10  n, 

INFLUENCE,  degree  of  agent*8,  a  test  of  fiduciary  xelation,  293. 

INFORMAL  WRITING,  construction  of  authority  oonfexred  l^,  152. 

INNKEEPER,  lien  of,  867. 

INNOCENT  indorsee  of  document  of  tiUe,  rights  of,  415. 

INSANITT  OF  PRINCIPAL  revokes  agent's  authority,  99,  and  note. 

INSERTION  of  agent's  name  in  written  contract  not  condusiYe  evidence  of  elec- 
tion, 451. 

INSOLVENCY,  terminates  authority  of  agency  to  sell  xnerchandise,  92  n, 

INSTRUCTIONS,  duty  of  agent  to  obey,  140  n,  212. 
how  they  may  be  given,  140  h. 

INSURANCE  — 

(See  Bboksr  ^ 
duty  of  agent  to  make,  218, 123  n,  218  fi. 
power  of  agent  to  make,  123  n,  218  n. 
liability  of  unpaid  agent  for  negligence  in  effecting,  289. 
agent  not  a  cparantor  of  solvency  of  insurance  company,  240  ii. 
premiums  paid  for  illegal,  cannot  be  recovered,  347. 
broker,  how  fax  agent  of  assured  and  underwriteo:,  5. 

ratification  of  act  of,  56. 
broker,  liability  for  negligence,  230,  234. 

may  sue  in  his  own  name,  888. 
broker's  lien  of,  268. 

agent  liable  for  breach  of  orders,  gross  negb'gence  or  fraud,  149. 
authority  to  adjust  a  loss,  115. 

INTENTION  — 

may  be  explained  by  custom  or  usage,  193,  446. 

must  be  looked  to  in  every  contract,  445. 

must  be  gathered  from  the  contract  and  surrounding  drcomstanbes,  ib. 

INTEREST— 

made  by  use  of  principal*s  money  recoverable  by  principal,  243* 
what  agents  must  account  for,  248. 
when  agent  must  account  for,  248  n. 
sub-agent  accountable  to  a^ent  for,  249. 
agent  must  disclose  his,  261. 

INTERPRETER,  statements  of,  when  admissible,  157. 

INTRODUCTION  of  purchaser,  commission  payable  lor,  341. 

INTRUSTING  under  Factors*  Act,  not  affected  though  procured  bj  fraud  of 

agent,  423. 
what  an,  ib. 

45 
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INVESTMENTS,  not  part  oE  baakeEB*  boaneflB  to  mak^  137. 

INVOICE  — 

oonagnor  wlien  agent  to  pcndiaae  diocdd  give  actual  cost  in,  ?• 
not  in  itself  a  oootract,  906. 

IRREVOCABLE  AUTHORITY— 

(See  AuTHOBiTT  Couflkd  with  Iktebbbt.) 


JOINT - 

aoooontk  foreign  principal  not  liable  for  goods  pnrdiased  hf  agent  but 

diipped  on,  447. 
agents  decisions  relating  to,  32,  and  notes. 

on  death  of  one,  anthoriiy  sorviTes  if  coa|ded  with  an  intoeeift  or  of  a 
public  nature,  32. 
and  sereral  promise  is  a  personal  promise,  188. 
anthority,  ezecntion  of,  £^  34. 
contractor,  liability  of,  on  porchases,  26,  27. 
coroner,  aathoriijr  sorriTes  on  death  of  one,  32. 
employment  of  ship,  liability  of  part-owners  by,  28. 
owner,  ratification  of  rale  by,  67. 

bill  taken  from  one,  does  not  release  the  others,  349. 

daim  for  commission  against,  349. 
principals,  decisions  relating  to,  23. 
station  staS^  liability  of  employer  for  ipyary  to  one  of,  521. 

not  necessarily  engaged  in  common  empl(^yment,  532* 
stock  companies,  doctrine  ot  ratification  applied  to,  51. 

ratification  by,  of  contracts  before  formation,  56. 
stock  company,  bill  drawn  on,  accepted  by  directors,  18. 
tenant,  one  has  no  aathority  to  appoint  agent  for  others,  23. 

effect  of  notice  to  quit  by  one,  24. 

JOURNEYS,  antiuMity  of  solicitor  to  undertake,  133. 

JUDGMENT,  action  proceeded  with  to,  oondosive  evidence  of  election,  450. 

JUDICATURE  ACT,  1873,  s.  25,  sabs.  6,  consignments  under  must  be  in  writ- 
ing, 227. 
Order  XVJ,  r.  17,  agent  claiming  indemnity  may  take  advantage  of,  361. 

JUDICIAL  ACTS  cannot  be  delegated,  38,  40. 

JUS  TERTII,  in  action  by  agents  defendant  may  rebut  his  title  l^  showing, 
when,  387. 


LACHES,  the  defence  of,  436. 

LANDLORD,  liabiHty  of,  for  act  of  bailiff,  61. 

LAW  AGENT,  power  of,  to  bind  company  by  repiesentataon,  470. 

LAW  MERCHANT,  general  liens,  when  judicially  ascertained,  become  part  of 
the,  363. 

LEGAL  ADVISERS,  fiduciary  position  of,  286  e<  «^. 

LETTER  OP  CREDIT  — 

open  and  special,  461. 
liability  of  grantor  of,  456. 

LETTER  OF  INSTRUCTIONS  need  not  be  called  for  on  advancing  money  to 
agent,  457. 


DSTDEX.  707 

LICENCE,  penonal,  caxinot  be  delegated,  36-^. 

UEN  — 

gives  aoent  paramoant  rifffat  of  action,  when,  400L 
not  desnoyed  by  bankrapu^  of  agent,  40L 
nor  by  death  of  the  principal,  362  n, 
extent  of  agent^s  lien,  868  n. 
uinkeeper^B  right  of,  865  n. 
of  ancboneen,  868. 
of  bankers,  86e. 
of  brokers,  868. 
of  factors,  868. 

of  common  carriers,  865  n,  368. 
of  masters  of  ships,  870. 
of  solicitors,  872. 

in  respect  of.  antecedent  debt,  421. 
(See  Agent;  Factob.) 

LIEN  OF  VENDOR,  whan  defeated  by  transfer  of  docoment  of  title  to  a  person 
as  vendee,  481. 

IX)AN,  commission  or  procarement  of,  840. 

LOCAL  BOARD  OF  HEALTH,  liabilii^  of,  for  negligence,  492. 

LONDON  FRUIT  TRADE,  eastern  of,  198. 

LORDS  COMMISSIONERS  OF  TREASURY  not  liable  for  ads  of  saboidi- 
nates,  885. 

LUNATIC,  when  contract  of,  valid,  10. 


MACHINERY— 

dnfy  of  master  to  keep  dangerons,  fenced,  506. 

disfinction  between  common  law  and  statatoiy  liabiliiy  for  keeping,  on- 
fenced,  507-509. 

MAJORITY  — 

public  aathority  well  execated  by,  88. 

when  act  of  majority  of  directors  will  bind  a  private  corporation,  84  n. 

MANAGER  OF  BANK— 

aathority  of,  188. 

right  to  salary  on  bank  stopping  payment,  850. 

MANAGING  OWNER— 

anthorify  to  insure  shipj  69. 

bill  given  by,  for  commission,  no  release  to  other  joint  owners,  849. 

MARINE  INSURANCE,  undisdoeed  principal  may  sae  on  policieB  of,  408. 

MARITIME  LIEN— 

of  master  preferred  to  claim  of  mortgagee,  870. 

nature  of,  o71. 

distinguished  from  other  daims,  ib. 

MARRIAGE  OF  FEME  SOLE,  a  revocation  of  agent's  authority,  99. 

MARRIAGE,  revokes  authority  to  sell  the  honxe  of  a  n&gl®  maA,  99  n* 
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MARRIED  WOMAN- 

right  of,  to  appoint  agent,  oo-extensiye  with  that  of  /mm  ioUt  11. 

husband  may  be  her  agent,  11  n. 

when,  has  rights  at  feme  eole^  t6. 

cannot  be  soucitor,  14. 

capacity  of,  sole  traders,  11  n,  12  »• 

MASTER  AND  SERVANT  — 

control,  a  test  of  the  relation  of,  512. 

relation  of,  not  oonstitated  by  mere  payment  of  wages,  516. 

report  of  select  committee  apon  law  of,  523. 

implied  aathority  of,  124. 

MASTER  AND  WORKMAN,  liability  of  master  lor  iigoiy  caused  fay  negUgence 
of  fellow-workmen,  504>  534. 

MASTER  OF  SHIP— 

imi>lied  authorii^  of,  124. 

limitation  to  aathority  of,  126. 

duties  of,  219. 

not  entitled  to  retain  premium  on  bill  drawn  on  account  of  the  ship,  245. 

not  liable  for  wilful  act  of  crew,  332. 

responsible  for  acts  of  crew,  ib, 

liability  of  captain  of  ship  at  war  diffezs  from  that  of^  333* 

MEASURE  OF  DAMAGES  — 

.   in  contract  of  agency,  226,  350ii. 
in  tort,  389  n,  390  n. 
(See  Dahagss.) 

MEMORANDUM  OF  ASSOCIATION,  powen  conferred  by,  53. 

MERCANTILE  AGENT,  duties  of,  218. 

MERCHANT  SHIPPING  ACT,  1854,  rights  of  lien  confeiied  on  master  ^7, 370. 

METROPOLITAN  BOARD  OF  WORKS,  liable  for  improper  constraction  ol 
sewer,  493. 

MINISTERIAL  ACTS,  may  be  delegated,  40. 

MISCONDUCT,  agent  guiliy  o^  cannot  claim  commission,  342. 

MISFEASANCE— 

liabihty  of  agent  for,  237, 238. 
agent  personally  liable  for,  323. 

MISREPRESENTATION — 

action  lies  for,  when,  331. 

no  lien  on  property  acquired  by,  365. 

MISREPRESENTATIONS  OF  AGENT,  principal*8  right  of  action  may  be  mod-i 
ified  by,  403.  ^  --^ 

MISTAKE  — 

money  paid  to  agent  by,  recoYerable,  when,  316. 
agent  may  recoTer  money  paid  by,  386.. 

MONET  — 

placed  to  the  aooonnt  of  principal,  when  agent  liable  to  repagr,  316. 
'        received  for  principal,  agent  bable  to  repay,  when,  312. 
wrongfully  paid,  nght  oi  principal  to  recover,  404. 

MONEY  LENT,  in  action  for,  l^  m&diBcloeed  principal,  the  agen^  mot  be 
dearly  proved,  379. 
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MORTGAGE  AGENTS,  right  o£»  to  commisaion,  839. 

MORTGAGE,  under  Companies  Act,  1862,  b.  4a,  distingoiahed  from  lien,  367. 

MORTGAGEE,  fiduciaiy  podtion  of,  258. 

MORTGAGOR,  notice  to  quit  l^,  as  agent,  effect  of,  26. 

MUNICIPAL  CORPORATION  — 

contracts  of,  18. 

may  contract  by  parol,  19. 

in  trivial  cases,  and  cases  of  necessity  engaged  in  trade,  contracts  of,  20. 

delegation  of  authority  of,  40  n. 

MUTUAL  CREDIT,  extends  the  right  of  set-off,  90. 

MUTUAL  DEALINGS,  effect  («  clause,  9L 


NEGLIGENCE—  ' 

(See  Insubakcb.) 
degrees  of,  238  n. 
directors  liable  for,  what,  277, 278. 
agent  not  liable  to  third  persons  for  his,  828. 

proof  of,  in  defendant  immaterial,  where  defendant  owes  no  duiy,  427. 
Eability  of  principal  for  agent*s,  479. 
liabihty  of  agent  to  principal  for,  242. 

NEGOTIABLE  instruments,  agent  liable  on,  wfaeie  he  contracts  personally,  440. 

'*NET  PROCEEDS,"  expression  explained,  848. 

NON-PERFORMANCE — 

agent  liable  for,  when,  236. 

of  contract,  agent  may  claim  on  quantum  meruU  when  due  to  principal's  de- 
fault, 860. 

NOTICE  — 

doctrine  of  constructive,  159. 

money  paid  by  agent  to  principal  without,  cannot  be  claimed  from  agent, 

813  et  8eq^, 
it  is  otherwise  if  paid  with,  313. 
of  agency,  effect  of,  on  rights  of  third  parties,  314. 
what  sufficient,  to  take  away  right  of  set-off,  899,  402. 
agent  before  suing  as  real  principal  must  give,  403. 
revocation  of  auihoriiy  does  not  a£fect  title  of  person  who  contracts  with  agent 

without,  434. 
that  agent  is  violating  his  instructions,  effect  of,  462. 

NOTICE  TO  QUIT— 

effect  of;  when  given  ^7  one  joint  tenant,  84,  51. 
ratification  of,  S), 

Siyen.  by  authorized  agent  of  joint  tenant  in  his  own  name,  good,  26. 
y  morqB;agor  in  his  own  name,  26. 


OCCUPIER  OP  FIXED  PROPERTY — 

liability  of,  where  servant  of  coal  merchant  leave  leUar-hde  open,  500. 
liable  for  defective  state  of  lamp,  501. 
liable  in  respect  of  occupation,  o02. 

OFFICER  OF  COMPANY,  liabiHiy  for  x^j^^^^^jjoe  aa^VjwwJi  ol\x^W^. 
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OFTI(X&L  CHABA(n!TS,  agent  baa  no  penoaul  right  to  rae  on  ooniincto  nu^ 

OFFICIAL  LIQUIDATORS— 

duty  oE,  2G2. 

most  have  no  interest  in  o(»iflict  withdaiy,  «b. 

OMISSIONS,  agent  iiot  liable  to  tiiiid  peracms  for  his,  S28. 

OMNIBUS  CONDUCTOR,  liabiHiy  of  employeis  for  act  oE,  484 

ORDER,  oommisBion  payable  on  aooepianoe  of,  887. 

ORDER  AND  DISPOSITION  OF  AGENT,  goods  in  the,  (liven  by  agent  ai 
aecoiiiy  for  antecedent  debt  cannot  be  held  a^fainst  tnutee  m  bankropU^y  43i« 

ORDERS,  anthoiity  to  leoeiye,  no  anthority  to  leo^ve  the  money,  49. 

OSTENSIBLE  EMPLOTMENT,  dniation  of  credit  arising  from,  87. 

OUTLAW  can  appear  in  court  only  to  rererae  oatlawzy,  18. 

OVERSEERS— 

may  levy  a  rate  hy  depoiy,  43. 

haole  for  money  received  on  iU^gal  amtracty  idien,  815. 


PAROL  CONTRACTS  — 

the  ezecntion  of,  176. 

when  corporation  may  make,  19. 

PAROL  EVIDENCE—    • 

to  show  that  written  contract  was  conditionalt  812. 

admissible  to  give  benefit  of  contract  to  nnnamed  piindpaL  or  to  charge 

with  liabiHty,  196. 
principal  may  be  made  liable  ^7,  804. 
cannot  be  given  to  discharge  pariy  to  contract,  ib» 
how  far  agent*s  liability  may  be  varied  l^,  809. 
when  for  uie  court  to  construe,  458* 

PARTIES— 

to  the  contract.  9. 
prindpaL  f6. 
agents  18. 

PARTNER  — 

authority  o^  to  contract  by  deed,  must  be  by  deed,  18. 

to  bind  co-partner  by  bill,  28. 
insanity  of,  gzoimd  for  oissolntion,  100. 
implied  authoritgr  of,  128. 
liability  on  promissory  notes,  187. 
agent  of  partnership  not  the  agent  of  the  partners  individually,  26  n* 

PARTNERS,  right  of,  to  sue  in  own  name  on  contracts,  879. 

PARTNERSHIP— 

distinguished  from  co-ownership,  26. 

mere  agen<^,  26  n. 
existence  of  agency  a  test  of,  to, 
distinguished  nom  incorporated  companies,  46. 
dissolution  of,  revokes  power  of  attorn^  at  the  firm,  87  n. 

PART  OWNER,  lien  of  master  of  ship  who  is,  has  priority  over  claim  of  mort- 
gagee, 870.  ) 
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PART  OWNERS  liable  as  partnen  on  joint  employment  of  ship,  28. 

PART  PERFORMANCE  OF  CONTRACT,  light  of  agent  to  sue  as  principal 
after,  384. 

PAWNEE  cannot  sell  until  debt  is  payable,  116. 

PAYMENT— 

after  bankruptcy  of  principal  agent  has  no  authority  to  make  or  leoeive,  88. 
agent  cannot  recover,  if  nuule  by  reason  of  his  default,  115. 
agent  authorized  to  receive,  must  receive  money,  117. 
authority  to  receive,  no  authority  to  receive  bill,  119. 
liability  of  agent  to  make,  directed  by  principid,  820. 
agent  has  no  authority  to  receive,  after  bankruptcy,  401. 
to  agent,  liability  of  undisclosed  principal  after,  443,  444 
to  principal,  when  a  defense  in  an  action  against  agent  to  refund  mon^, 
312  ei  seq, 

PERMANENT  denotes  a  general  employment  only,  80. 

"  PER  PROCURATION,"  meaning  of  expression,  105. 

PERSONAL  SKILL,  authority  requiring,  cannot  be  delegated,  88. 

PERSONAL  UNDERTAKING,  agent  liable  on,  306. 

PHYSICIAN  — 

(See  SXTBGBON.) 

PLEDGE  — 

in  respect  of  antecedent  debt,  421. 

right  to,  possessed  by  vendor  or  vendee  having  document  of  title,  428. 

urnat,  is  protected  under  Factors*  Acts,  433. 

POLICY— 

of  marine  insurance,  may  be  ratified  after  loss,  65. 
authority  to  effect,  an  authority  to  adjust  loss,  111. 

POSSESSION  — 

essential  to  liens  at  common  law,  364. 
must  be  continuous,  ib. 

acquired  in  good  faith,  ib, 
if  acquired  through  affent,  agent  must  be  authorized,  365. 
must  oe  consistent  with  clitim  to  lien,  367. 
what,  sufBdent  to  maintain  trover  or  trespass,  388,  390. 
agent  intrusted  with,  how  6ur  to  be  deemed  owner,  under  Factors'  Acts,  421. 
actual  custody  not  necessary  for,  under  Factors*  Acts,  433. 

POSSESSION  OF  PRINCIPAL,  possession  of  agent  is,  unless  agent  is  a  wrong- 
doer, 329. 

POSTMASTER-GENERAL,  not  Uable  for  acts  of  subordinates,  332. 

POST-OFFICE,  not  an  agenpy  to  make  contracts,  242. 

POWERS  of  appointment,  cannot  be  delegated,  when,  38,  43. 

PREMIUM,  paid  for  illegal  insurance,  cannot  be  recovered,  347. 

PRESUMPTION  — 

that  an  agent  possessed  of  goods  or  documents  of  tiUe  is  entrusted  therewith 

by  the  owners,  483. 
that  agent  does  not  pledge  credit  of  foreign  principal,  445. 
may  be  rebutted,  ib, 

PRICE  OF  GOODS,  principal  may  plead  pa^Vrnent  to  agent  in  actton  for,  when, 
443.  ** 
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PRINCIPAL— 

Bights  of.  against  third  parties: 

to  sae  on  oontracts  A  agent,  3d5. 

to  reoover  mon^  wiongfolly  paid  or  applied,  40L 

to  follow  {MTopeity,  405. 

to  rescind  oontracts  affected  by  fraad,  434. 

to  sue  affected  by  fraad  and  misrepresentation  of  agenti  S96  fs  403  ss 
465  ft. 
liabiliiy  of.  to  third  parties : 

on  oontracts  of  agent,  440. 

for  agent^s  fraud  or  misrepresentation,  465. 

for  agent^s  acts  or  negligence,  479. 
bankmpt^  of,  terminates  authority,  8d, 
liable  for  acts  of  agents  within  scope  of  authoriiy,  140. 
may  abandon  sooas  wrongfully  sold,  22b. 

acquiescence  of,  a  good  dSence  in  action  for  profits  made  by  agent,  246. 
agent  cannot  bn^  a  debt  of,  263. 
not  bound  by  feigned  purchase,  265. 
liability  of  agent  to  make  payments  directed  by,  320. 
admissions  by,  in  action  by  agent,  388. 

PRIVATE  COMMUNICATION  from  principal,  cannot  limit  agents  authority, 
400,460. 

PRIVILEGED  COMMUNICATIONS  between  solicitor  and  dient,  221. 
PRIVITY,  want  of,  may  be  bAaX  in  action  against  ag»mt,  318. 

PRIVITY  OF  CONTRACT— 

between  sub-agent  and  principal,  42  n,  249  n. 

inconvenience  of  establishing,  between  foreign  oonstituentB  and  house  sup- 
plied with  Qfoods,  446. 
where  the  claim  is  for  reward  offered,  489. 
when  a  common  employment  creates,  between  several  principals,  26  n, 

'*  PROCURE,**  the  term  explained,  340. 

PROFITS  — 

agent  not  accountable  for,  made  before  agency,  252. 

a^nt  accountable  for.  when,  243. 

directors  will  not  be  allowed  to  make,  out  of  trust,  278. 

to  principal,  no  criterion  of  agent's  nght  to  commission,  337. 

PROJECTORS,  liability  of,  28. 

PROMISSORY  NOTES  — 

ezecuticm  of  authority  in  case  of,  177  n,  186. 
distinguished  from  bills  of  exchange,  187. 

PROMOTER,  not  agent  for  other  promoters,  158. 

PROMOTERS— 

of  company,  fiduciary  position  of,  258,  283. 

cannot  Decome  vendors  to  company,  without  disclosure,  283, 285. 

PROPERTY  wrongfully  conveyed,  right  of  principal  to  follow,  405. 
PROSPECTUS,  effect  of  inserting  name  in,  as  committeeman,  29. 
PUBLIC  BODY,  hable  for  acts  of  servants,  491. 

PUBLIC  OFFICERS— 

not  liable  for  conduct  of  subordinates,  322, 
liable  for  personal  misfeasance,  333. 
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PURCHASE— 

ratification  of  oontracfc  of,  66. 

fiduciaiy  position  of  agent  employed  to,  262. 

principal  not  boand  bv  feigned,  265. 

of  bankrupt's  estate,  oy  sdicitor,  set  aside,  289. 

under  6  Geo.  4,  c.  94,  no  money  need  pass,  418. 

obtained  by  arming  agent  with  fictitious  offer  is  frandnlenti  4S6. 

PUBGHASER,  effect  of  notice  of  agent*s  want  of  titie  to,  862. 


QUALmCATION  — 

of  ag;ent*8  right  to  sue  third  parties  on  contracts,  8S7« 
of  principalis  right  to  sue  on  contracts  of  agent,  376. 

QUANTUM  MERUIT^ 

no  commission  can  be  claimed  on,  when  the  contract  is  entire.  836. 
agent  may  claim  on,  when  performance  due  to  principalis  default,  860. 

when  we  principal  has  reoeiYed  some  adTantage,  857. 
unless  the  contract  was  entire,  836. 
agent  to  procure  loan,  entitied  to,  when,  340. 
when  claim  is  founded  on  custom,  348. 
builder  cannot  claim  on,  when,  852, 358. 
may  daim  on,  when,  360. 

QUESTION  OP  FACT— 

whether  a  document  is  an  open  letter  of  credit  is,  462. 
the  liability  of  agent  of  foreign  principal  is  a,  446« 
election  or  no  election  is,  448. 


RAILWAY— 

company  may  nitify  unauthorized  acts,  62. 
inspector,  authority  of.  to  arrest,  484. 
porter,  authonty  of,  4o5. 

RATIFICATION  — 

the  doctrine  of,  48. 

of  contract,  agent  entitled  to  indemniiy  on,  854. 

READT-MONET,  auctioneer  must  sell  for,  217. 

RECEIPT— 

anthorii^  to  give,  for  goods  received,  no  authority  to  give  for  goods  not  re- 

oeiveuf  14U. 
effect  of  agent^s  in  action  against  agent  to  recover  money,  317. 
of  &ctor,  discharges  buyer,  386. 

RECITAL,  effect  of  words  of,  in  contract  of  employment,  78. 

RECOGNITION  by  principal  of  agent's  authority,  144. 

REIMBURSEMENT,  right  of  agent  to,  depends  on  agreement,  839. 

RELIEF  — 

principal  may  claim,  when  the  agent  a^d.  the  other  contracting  party  are 

guilty  of  fraudj  434. 
how  for  laches  will  preclude,  486. 

RENUNCIATION  of  agency,  86. 

REPAIRS,  master  of  ship  may  bind  own^^  ^oetfi^A^ 
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BEPRESENTATION  ooDateral  to  agreement^  liabfliiy  of  pcmapal  £or  agents 
468. 

EEPBESENTATIOKS  OF  AGENT,  principol  liaUe  for,  when,  440. 

REPUBCHASE,  agent^s  nght  to,  property  sold  ^7  him  for  prindpaKt  273. 

EESCISSION  OP  AGENT'S  CONTRACT— 

plaintifTs  right  of,  on  grocmd  of  fraud,  434. 

aathority  to  sell  does  not  indade  authority  to  rewand  aale,  8  «. 


RESPONDENTIA,  authority  of  master  to  borrow  oo,  127. 
RETAINER,  duration  o^  131. 

RETAINING  LIEN— 

defined,  372. 

in  what  caaes  a  solicitor  has  a,  372. 

REVENUE  LAWS  of  foreign  coontries  not  protected,  15. 

REVENUE  OFFICER  liable  for  mon^  obtained  by  wrongM  aeiznEe,  814. 

REVOCATION  OF  AUTHORITY— 

(See  Dbtsrhinatioit.^ 
agent's  right  to  commission  on,  338. 
does  not  imect  title  of  persons  who  contract  with  agent  wxthoot  noiioe,  434. 

RIGHT— 

claimed  hj  prmcipal,  cannot  be  tested  in  action  for  mon^  had  and 

against  a^^t,  315. 
to  sae  ponncipal  or  agent,  is  in  the  alternative,  450. 
continaes  only  up  to  judgment,  450,  451. 

RISS3  OF  SERVICE,  workman  or  servant  undertakes  ordinaxy,  50G. 


8AI]X)R,  engaged  for  entire  Toyage,  daim  for  wages  ^7, 352. 

SALE— 

must  take  place  in  market  antliorized,  40. 

auctioneer  employed  for,  cannot  purchase,  217. 

liability  of  agent  who  makes  unauthorized,  231. 

profits  made  oy  agent  to  effect,  at  a  fixed  price,  247, 

directed  by  Court  of  Chanceiy,  rules  as  to,  259. 

agent  cannot  buy  property  nlaoed  in  his  hands  for,  272. 

by  attorney  to  cOent  set  adae,  when,  287. 

agent  liable  for  wrongful,  after  notice  of  adverse  daim,  829. 

broker  is  fundus  officio  on  completion  of,  382. 

by  person  entrustedas  agenti  valid,  417. 

right  c£,  possessed  by  vendor  or  vendee  who  has  document  of  tLUei  428. 

what,  is  protected  under  Factors'  Acts,  433. 

SCOPE  (APPARENT)  OF  AUTHORITY— 

principal  liable  when  aeent  acts  within,  140. 
admission  within  agent  s,  bind  prindpaU  154. 

SCRIVENER  not  authorized  to  accept  composition,  119. 

SEAL  OF  COMPANY,  effect  of  afSxing  to  promissory  note,  192. 

SECRECY— 

duty  of  solidtor  to  preserve,  221. 

unless  the  communications  make  him  party  to  a  fraud,  221. 

SECRET  INSTRUCTIONS,  general  authority  not  Umited  by,  103, 105, 143. 


goods  in  the  order  and  dmpositioa  of  agent,  but  given  by  him  as.  for  anteoed- 

;  be  hela  against  his  trostee  in  bankrupt<^,  4bo2, 
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SECRET  REMUNERATION,  agent  of  vendor  not  allowed  to  receive,  from  pur« 
chaser,  280. 

SECRET  RESERVATION,  agent's  authority  not  limited  by,  5  n,  103, 105, 143. 

SECRET  REVOCATIONS  OF  AUTHORITT,  provision  of  Factors'  Acts  relat- 
ing to,  428. 

SECRETARY— 

admissions  by,  157. 

effect  of  signature  as,  to  promissory  note,  191. 

SECURITIES  deposited  for  safe  keeping,  banker  has  no  lien  on,  867. 

SECURITY— 

taken  by  a  solicitor  as  a  gift,  void,  294. 
[xxls  in  the  order  r    ''        *'"       ' 
ent  debt,  cannot 

SELL— 

authority  to,  no  authority  to  transfer  as  security,  119. 
fiduciary  position  of  agent  employed  to,  272. 

SERVANT— 

authority  of,  generally  implied,  17. 
corporation  may  appoint,  without  deed,  18. 
who  sells  for  less  than  sum  authorized,  105. 
light  of,  to  wages,  352,  353. 

SET-OFF— 

no,  of  debt  contracted  in  in&ncy,  unless  ratified,  68. 

broker's  right  of,  against  trustee  of  assured,  89. 

principle  of,  explained,  90. 

buyer  of  goods  from  agent  ma^r,  SLgent's  debt,  when,  8  n,  120. 

right  of,  against  undisciosed  principal,  396,  401. 

conditions  necessary  to  make  a  valid,  397. 

buyer  has  no,  against  principal,  when,  397. 

plea  that  buyer  had  means  of  knowing  that  vendor  was  an  agent,  no  bai 

to  claim  of,  397,  399. 
right  of,  accrues,  thongrh  &ctor  forbidden  to  sell  in  his  own  name,  397. 
on  sale  by  broker,  402. 

SETTLE  LOSSES,  authority  to,  an  authority  to  refer.  111. 

SEXTON  may  employ  deputy,  43. 

SHAREHOLDER  employed  to  sell,  cannot  daim  commission  on  sale  to  his  com- 
pany, 344. 

SHAREHOLDERS  — 

evidence  of,  ratified  by,  62. 
directors  are  trustees  for,  276  et  seg. 

SHERIFF  — 

power  of,  under  Writ  of  Trial  Act,  41. 

ratification  of  act  of,  55. 

indemnity  to,  for  damage  due  to  wrongful  sale,  855. 

SHIP-BROKER,  custom  entithng,  to  commission  on  freighti  848. 

SHIP-OWNER  — 

liability  of,  for  loss  due  to  deviation,  231. 
entitled  to  profits  made  by  captam,  244. 

SHIP'S  HUSBAND,  his  duties,  219.  ' 

SHIP'S  PAPERS,  duty  of  ship's  husband  to  preserve,  219. 
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8H0BT  BILUS— 

effect  of  appiopriatioii  o^  97* 
idiat  biUs  ace,  28. 

SILENCE— 

how  hr  proof  of  wUificatiop,  67. 
aotboniy  of  broker  implied  from,  117. 

SKILL— 

required  of  agent*  214. 

aoctkineer  who  faib  to  use,  cannot  daim  oonmunan,  216. 


SKILL  OF  THE  NAMED  PRINCIPAL  MATERIAL,  agent  camioi  no  m  led 
principal,  when  the,  883. 

SOLE  AGENT,  agreement  to  employ,  ooastnied,  8L 

SOLICITOR— 

(See  ArroBinBT.) 
duties  of,  220. 

mairied  woman  cannot  be,  14. 
infant  cannot  be,  14. 
may  make  compromise,  120,  ISO. 
implied  authority  of,  129. 
not  a  scrivener,  183. 

notice  to,  when  notice  to  dient,  160, 168. 
liability  of,  for  neglect  of  rule  of  court,  233. 

employed  to  buy,  purchasing  for  himself,  as  trustee  for  Ins  dienii  268. 
liable  to  pay  costs  of  suit  due  to  breach  of  duty,  286. 
duty  of,  m  preparing  instruments,  295. 
cannot  plead  ignorance  of  what  he  ought  to  know,  297. 
liability  ci,  to  repa;jr  deposit  on  sale,  319. 
cannot  dalm  commission  for  useless  woric,  842. 
charges  of,  disallowed  for  breach  of  duty, 
liabiuty  o^  for  unauthorized  invesbnente,  410. 

SPECIAL  AGENTS,  2, 101. 

SPECIAL  INTEREST,  right  of  agent  to  sue  on  ccmtract  in  which  he  has,  885, 
SPECIAL  PROPERTT,  eyidence  that  an  agent  haa,  m  goods,  391-894. 
SPECIAL  RETAINER,  anthority  ooofetred  hj,  on  aolicitar,  129, 183. 

SPECIFIC  APPROPRIATION  — 

money  or  bills  received  for,  must  be  so  applied,  95. 
test  to  determine  whether  there  has  been  a,  96. 
of  bills,  effect  o^  on  bankruptcy  of  remitter,  97. 

SPECIFIC  PLEDGE,  right  of  consignee  on,  of  consignmeiiii,  d91|  802L 

STAKEHOLDER— 

liable  to  repay  deposit,  when,  313,  819. 
distinguished  from  agent  of  one  party,  819. 
evidence  that  goods  are  held  l^  agent  as,  891. 

STATE  OF  ACCOUNTS  between  principal  and  agent,  effect  o^  on  third  party  *s 
right  of  action,  442. 

STATED  ACCOUNT,  prima  facie  a  bar  to  an  action  for  acooont^  252. 

STATION-MASTER  — 

anthority  of,  to  malce  admissions,  156. 
to  arrest,  484. 
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STATUTE  OP  FRAUDS— 

(See  Aobitt;  Auctionekr.) 
operation  of,  in  cases  of  ratification,  72. 
materiality  of ,  311. 

Sromise  to  indemnify  not  within,  853. 
el  credere  guarantees  not  within,  8  n. 

STATUTE  OF  LIMITATIONS,  where  claim  is  barred  by,  no  order  for  payment 
under  23  &  24  Vict  c.  127,  will  be  made,  373. 

8TE7ED0RE,  liability  of  act  of  foreman,  488. 

STEWARD— 

of  horse  raoe,  when  liable  for  non-performanoe  of  duty,  237, 
not  liable  for  negligence  of  servante  under  him,  828. 

STOCK  EXCHANGE- 


usage  of,  on  sale  of  stodc,  111.^ 
lawtol  usages  of,  incorporated  i 
rules  of,  do  not  prevent  undisclosed  principal  suing,  402. 


usages  of,  incorporated  into  broker*s  contracts,  114. 


STOCKBROKER  must  not  sell  his  own  shares  when  commissioned  to  boy,  14. 

STOPPAGE  IN  TRANSITU -- 

commission  agent  of  foreign  principal  has  rig^t  of,  8. 
right  of,  cannot  be  defeated  by  earner,  869. 

how  defeated,  877. 
agent  has  ngbit  of,  when,  ib. 
a^ent  who  is  merely  a  surety  has  no  right  of,  t5. 
right  of,  how  exercised,  ib, 

enect  of  indorsement  of  document  of  title  to  person  as  owner  on  p]incipal*8 
right  of,  431-434. 

SUB-AGENT— 

broker  cannot  turn  the  principal  over  to,  40. 

auctioneer  cannot  intrant  sale  to,  40. 

notice  to  quit  given  by  unauthorized,  invalid,  40. 


may  be  appointed,  wnen,  42,  44. 

agent  liable  for  negligence  in  selecting,  214. 

but  not  for  neg^gence  of  sub-agents  wemselves,  214. 


accountable  for  interest  to  agent,  249. 
public  oflBicers  not  liable  for  acts  of,  832. 

SUB-CONTRACTOR  and  workmen  axe  feUow-servants,  518. 

SUPERCARGO  defined,  8. 

SUPERINTENDENT  of  station  yard,  anthoriiy  o^  485. 

SUPPLIES,  master  of  ship  may  bind  owner  for  necessary,  124. 
SURETY,  agent  who  is  merely,  has  no  right  to  stop  in  (ronsi^  877. 

SURGEON  — 

liabilily  of,  for  negligence,  239. 

in  fiduciary  position  towards  patient,  296. 

SUTRVETOR  — 

no  indemnity  or  commission  due  to,  for  negligent  woriCt  857* 
of  highways,  liability  of,  333. 

SYNDICATE,  liability  of  membecB  of,  gSg 


718 

TAILOR  hfli  specific  lien,  365. 

TELEGRAM,  liabmiy  of  prindpal  for  Busiepc^ 

TELEGRAPH  COMPANIES  — 

aie  mere  forwarden  of  measages,  242. 
nabne  of  their  liabiiity,  242  n. 

TEKAirr  FOR  LIFE,  not  in  fidodaiyxdaiioa  towards  xemainden^  258. 

TENA19T  IN  COMMON,  one,  bas  no  anthorilgr  to  appoinft  agent  for  othen,  21. 

TITLE  OF  PRINCIPAL,  agent  cannot  dispate,  250. 

TORT— 

may  be  ratified,  70. 

principdi  liable  for,  when  ratified,  70. 

ratification  of,  does  not  relieve  agent  of  liabilifgr,  74. 

except  in  case  of  the  crown,  75. 
liability  of  agent  in,  to  third  penons,  328. 
ru^ts  of  agent  against  third  parties  in,  389. 
of  agent,  principal  liable  for,  440. 
defraoe  otvis  mc^or  in  action  c/t,  494. 

TORT  FEASOR— 

agent  who  is,  is  personally  liable,  329* 
when  entitled  to  indemnity,  855. 

TRADING  CORPORATION  — 

(See  CospoBATiOH.) 
contracts  of,  18. 
may  make  ordinazy  oontracts  hj  parol,  19. 

TRANSFER— 

effect  of,  into  name  of  broker,  142. 

\fv  Tendee  having  defeasible  title,  481. 

of  documents  of  title,  when  valid  nnder  Fadtaa^  Acts,  420. 

TREASURER,  agent  cannot  sae  on  contracts  made  by  him  as,  when,  885w 

TRESPASS— 

evidence  of  ratification  of,  64. 

what  sufiident  possession  to  maintain,  389. 

liability  of  principal  for  agent^s,  490. 

TRUST  PROPERTY- 

followed  through  all  changes,  98. 

mixed  with  other  properly,  how  far  salject  to  trust,  99L 

does  not  pass  to  trustee  in  bankruptcy,  406. 

TRUSTEE  — 

defined,  255. 

may  be  liable  when  oontractinff  for  cestui  que  trust,  175. 
in  bankmptoy  cannot  buy  bankrupt's  property,  259. 
liable  for  profits,  243  n. 

TRUSTEES  OF  TURNPIKE,  liabiUty  of,  for  negligence,  492. 
TUG  AND  TOW,  relation  of,  499  n. 


UNAUTHORIZED  CONTRACT,  ratification  of,  frees  agent  from  liabiliiy,  71. 
UNAUTHORIZED  PAYMENT,  no  indemnity  for,  353. 
UNAUTHORIZED  SERVICES,  no  commission  for,  844. 
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UNDER-SHERIFF,  admissions  by,  155. 
XTNDERWRITER,  effect  of  receipt  for  preminms  by,  405. 

UNDISCLOSED  PRINCIPAL  — 

broker  of,  liable  by  usage,  211. 

right  of  set-ofF  against,  397,  401. 

the  inqoiiy  whether  a  principal  is  an,  is  of  importance  only  in  questions  of 

contract,  441. 
extent  of  liability  of,  ib, 

liability  of,  after  settling  aoooont  with  agent,  448. 
liabiHty  of  a^ent of^808. 
rights  and  liabilities  of  the  parties  where  the  agent  is  the  real  principal, 

885  n. 

UNDUE  INFLUENCE,  presumption  may  be  rebutted,  298. 
UNFENCED  MACHINERY,  liability  of  employer  who  has,  506  «f  mj* 

UNLICENSED  BROKER— 

cannot  recover  commission,  113. 
may  recover  indenmity,  ib, 

USAUE— 

incorporated  in  authoriiy,  111.  123  n,  120  n,  151. 
to  make  broker  of  undisclosed  princip^  liable,  210. 
ajgent  must  conform  to,  in  absence  of  instructions,  212. 
the  legal  evidence  of  custom,  349. 

broker  acting  according  to,  with  principalis  acquiescence,  entitled  to  com- 
mission and  indemnity,  358. 
of  trade  may  explain  intention,  446. 
may  control  mode  of  performing  contract,  463. 
cannot  change  its  intrinsic  character,  468. 
effect  of,  on  rights  of  principal  when  not  known,  i^. 
does  not  justify  a  broker  converting  himself  into  a  prindpal  seller,  ib. 
must  not  be  illegal.  111  n, 

USELESS  WORK,  no  commission  payable  for,  341. 


VALUER,  liabOify  for  want  of  skill,  242. 

VARIANCE  — 

in  execution  of  authority  excused  if  circumstantial,  166. 
between  broker's  book  and  notes,  202,  205. 

VENDEE  — 

on  sale  cannot  defeat  foctor's  lien  hj  daim  against  his  principal,  885. 
right  of,  to  pled^  or  sell,  428. 
contract  by,  navmg  defeasible  title,  431. 

VENDOR  — 

right  of,  to  annul  contract  in  city  of  London,  205. 

I>03se8sed  of  document  of  titie,  right  of,  to  sell  or  pledge,  428. 

right  of,  on  transfer  by  vendee  who  has  defeasible  titie,  ^I. 

may  elect  to  sue  principal  or  agent,  when,  447  et  Mg. 

knowing  at  time  of  sale  who  is  the  principal  but  giving  credit  to  the  agent, 

cannot  on  failure  of  agent  elect  to  sue  the  principal,  448. 
who  has  given  credit  to  an  agent  cannot  sue  undisclosed  principal  after  he 

has  paid  agent,  442. 

VIS  MAJORy  a  defence  in  action  for  tort,  494. 

VOLUNTARY  DEEDS  in  favour  of  professional  man  may  be  set  aside,  294 
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VOLUNTEER— 

ratification  of  act  of,  not  implied  from  sQence,  68. 
when  uninvited,  cannot  btin^  action  for  iigories,  525. 

and  has  no  ereater  ngbiSi  than  the  woiteien  he  aasistB,  526. 

otherwise  when  he  hu  a  common  interest,  527. 


WA6EB,  agent  may  recorer  money  lent  to  principal  to  pay,  IIS. 

WAGES  — 

servant  entitled  to,  on  part  peiformance  of  contract,  when,  849,  350, 353. 

master  of  ship  has  lien  for,  370. 

lien  for,  paramount  to  daim  of  mortgagee,  870. 

mere  payment  of,  does  not  constitute  relation  of  master  and  servant,  516. 

WAREHOUSE-KEEPERS — 

certificates,  wanants  or  delivezy  orders  oC,  axe  docmnents  of  title,  422. 

WARRANT  — 

antiiority  to,  of  agent  employed  to  discount,  111* 
agent's  miplied  authority  to,  116. 
a  question  for  the  juiy,  117. 
power  of  ship  agent  to,  169. 
to  anest,  given  to  several  survivors  on  death  of  one,  S3. 

WARRANTY— 

authority  of  servant  of  horse-dealer  to  give,  455.  ^ 
employer  gives  no  implied,  of  soundness  of  materials,  510. 

WHARFINGER,  authority  of  ftgent  of,  140. 

WIFE,  acceptance  of  bill  by,  in  name  of  husband,  179. 

WILFUL  ACT  — 

master  of  ship  not  liable  for,  of  crew,  832. 
principal  not  liable  for  agent's,  479,  480. 

WRITTEN  CONTRACT  — 

agent  may  show  that,  does  not  contain  real  contract,  809* 

cannot  be  varied  by  parol,  310. 

parol  evidence  may  be  given  to  show  that,  waa  conditional,  312^ 

WRONGDOER  cannot  apportion  his  wrongful  act,  230. 

WRONGDOERS,  no  indemnity  between,  unless  the  act  is  not  illegal  in  itself  » 
856,860. 

WRONGFUL  ACT  OF  PRINCIPAL,  commission  payable  when  peiformaxioe 
of  contract  is  prevented  by,  888. 

WRONGFUL  SALE,  agent  may  daim  indenmify  for  damage  dua  to,  when. 
855,  356,  860. 
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VERMONT—  Continued, 

liability  for  loans  contrary  to  statute,  p.  G58,  §  581. 

liability  of  presidents  and  directors  of  railroad  companies  for  certain  neg- 
lects, p.  658,  §  585. 
of  treasurers  and  clerks  of  such  companies,  p.  658,  $  686. 
of  ofQcers,  a^^ents,  etc.,  of  corporations  for  embezzlement,  p.  659,  §S  587,  588. 

for  fraudulent  issues  of  stock,  p.  659,  §  589. 
of  bank  officers  for  false  statements,  p.  669,  §  590. 
of  railroad  officers  for  false  returns  to  commissioner,  p.  659,  §  591. 
of  casliiers  for  neglecting  tax  returns,  p.  659,  S  592. 

VIOLATING  CHARTER, 

by  bank  officers,  penalty  for,  Ga.,  p.  656,  §  61. 
bank  dii-ectors  liable  for, Pa., p.  635, §  448. 

VIOLAllONS  OP  LAW, 

render  corporate  officers  liable  for  corporate  debts,  Minn.,  p.  586,  §  211. 
liability  of  officers  of  railroad  companies  for,  Minn.,  p.  589,  §  222. 
by  bank  officers,  penalty  for,  S.  C,  p.  644,  §  503. 

VIRGINIA. 

remedy  against  directors  for  statutory  misconduct,  is  at  law,  p.  459. 
liability  of  directors  of  railroad  companies  generally  for  fraudulent  divi- 
dends, p.  639, §  593. 
of  corporate  officers,  agents,  etc.,  for  embezzlement,  p.'659,  S9  694, 595. 
of  bank  officers  for  falsifying  books,  p.  659,  $  596. 
of  cashiers  and  their  sureties  for  failing  to  pay,tax  on  bank  shares,  p.  660, 

§597. 
of  agents  of  foreign  insurance  companies  for  non-payment  ot  tax,  p.  660, 
$596. 

WAREHOUSE  COMPANIES, 

liability  of  officers  of,  for  false  annual  statements,  loans .  to  stockholders, 
fraudulent  dividends, etc.,  Tenn.,  p.  660, 9  634. 

WARRANTY. 

directors  of  a  corporation,  notifying  their  bank  that  the  manager  of  the  cor- 
poration has  authority  to  draw  checks  on  account  of  the  corporation,  im- 
pliedly warrant  that  they  will  personally  make  good  any  overdrafts  by  such 
manager.    Cherry  v.  CoUmiai  Bank  of  Australasia,  p.  14. 

WEST  VIRGINIA. 

liability  of  directors  of  corporations  generally  for  fraudulent  dividends,  p.  660, 
$599. 
of  agents  of  insurance  companies  for  failure  to  make  tax  returns,  or  pay 

tax,  p.  660,  §  600. 
of  corporate  officers,  agents,  etc.,  for  embezzlement,  p.  660.  §  601. 
of  bank  officers  for  falsifying  books,  p.  660,  §  602. 

"WILD  CAT»*  MONEY.    See  Shik-flastbr  Ourrekcy. 

WINDING  UP. 

directora  of  mutual  insurance  companies  liable  for  falling  to  pay  losses  rata- 
bly whei'e  the  company  is  insolvent.  RtcAanff  v.  Neu>  Hampshire  Insurance 
Co.,  p.  288. 

WISCONSIN. 

liability  of  officers  of  corporations  generally  for  fraudulent  dividends,  p.  660, 
§603. 
of  bank  officers  for  neglecting  semi-annual  report,  p.  661,  §  604. 
of  ti-ustees  and  directors  of  insurance  companies  for  debts  before  capital 

stock  paid  in,  p.  661,  §  605. 
of  foreign  corporations  for  neglecting?  annual  financial  statement,  p.  661, 
§606. 
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of  agent  for  acting  without  authority,  p.  663,  $  60?. 
of  directors  of  mutual  insurance  companies,  p.  602,  $  600. 
of  officers  and  agents  of  life  and  accident  insurance  companies  for  doing; 
business  alter  prohibition  by  insurance  commissioner,  p.  662,  §  609. 
for  failure  to  make  annual  financial  statement  to  commissioner  of  in- 
surance, p.  662,  §  611. 
for  conversion,  falsifying  accounts,  false  statements,  p.  6(8,  §  612. 
for  issuing  false  certificates  of  stock,  p.  662,  §  613. 

WORDS.    See  Intbrpbbtation. 

••  WRECKING  A  CORPORATION." 

the  modern  process  of  wrecking  a  corporation,  explained,  pp.  383, 384. 

WYOMING. 

liability  of  directors  of  corporations  generally  for  fraudulent  dividends,  p.  663, 
§614. 
for  debts  in  excess  of  prescribed  limit,  p,  663,  {  615. 
of  treasurers  for  neglecting  to  make  statement  to  stockholders,  p.  663. 

S616. 
of  officers  personally  interested  in  corporate  contracts,  p.  663,  §  617. 
for  embezzlement,  p.  664,  {  618. 
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